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NO. CAAP-12- 0000784
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

SHEI LA J. BELARM NO, d ai mant - Appel | ee- Appel | ant,
V.
STATE OF HAWAI ‘I, DEPARTMENT OF EDUCATI ON
Enpl oyer - Appel | ant - Appel | ee, Sel f-1nsured

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 2010-041(K); (4-03-10035))

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, and Leonard and Reifurth, JJ.)

In this workers' conpensation case, C ai mant-Appell ee-
Appel I ant Sheila J. Belarm no appeals fromthe Decision and O der
filed by the Labor and Industrial Relations Appeals Board
("Board") on August 14, 2012 (the "August 14, 2012 Deci sion and
Order"). The Director of the Departnent of Labor and Industrial
Rel ations Disability Conpensation Division ("Director")
originally adjudicated Bel arm no's cl ai ns agai nst Enpl oyer -
Appel | ant - Appel | ee State of Hawai ‘i, Departnent of Education on
February 4, 2010 ("February 4, 2010 Decision") for a | ower back
injury sustained during a work-related incident on April 9, 2003
("April 9, 2003 Injury").¥

= The Director's February 4, 2010 Decision stated that:

The Director finds, based upon the Findi ngs of Fact and
Principles of Law, the claimant's average weekly wages wi |l be
increased to $387.90.

The Director finds, based upon the Findings of Fact and
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In its August 14, 2012 Decision and Order, the Board

nodi fied the Director's February 4, 2010 Deci sion by concl udi ng
that Belarm no's average weekly wage at the tine of her April 4,
2003 I njury was $332.23; Belarm no was entitled to tenporary
total disability benefits fromApril 12, 2003 through March 15,
2009; and Bel arm no sustai ned 10% permanent partial disability of
t he whol e person as a result of her April 9, 2003 Injury. The
Board affirmed the Director's conclusion that Belarm no did not
present a prima facie case for oddl ot permanent total disability.

On appeal, Belarmno alleges that the Board erred in:
(1) nodifying the end date of her tenporary total disability
benefits period from Decenber 17, 2009 to March 15, 2009 because
Enpl oyer failed to issue a notice of intent to term nate as
requi red by Hawaii Revised Statutes ("HRS") section 386-31(b);
(2) determining that she failed to present a prima facie case for
odd-1 ot permanent total disability; and (3) failing to find that
she sustai ned a psychol ogi cal injury and permanent psychol ogi cal
disability as a result of her April 9, 2003 Injury.? W vacate
in part and affirmin part the Board' s August 14, 2012 Deci sion
and Order.

Principles of Law, the claimant is entitled to tenmporary tota
di sability benefits payable by the enployer from 4/9/2003
t hrough 12/17/2009. The Director determ nes that although
Vocational Rehabilitation services were term nated effective
3/ 15/ 2009, the enployer failed to notice the claimant of their
intent to termnate temporary total disability benefits
pursuant to section 386-31(b), HRS.

The Director finds, based upon the Findings of Fact and
Principles of Law, that the claimant is not entitled to
permanent total disability benefits. The Director finds the
cl ai mant has not presented evidence to substantiate that she
meets "odd-lot" criteria nor has she presented evidence to
substantiate she is permanently, totally disabled from
wor ki ng.

The Director finds, based upon the Findings of Fact and
Principles of Law, the claimant is entitled to 7% per manent
partial disability of the whole person (low back). The
Director credits Dr. Sasaki's 5/15/2009 report and the
claimant's testimony.
2/ Bel arm no's points of error have been re-written and re-ordered
for clarity.
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STANDARD OF REVI EW

The standard of review for Board decisions is well
est abl i shed:

Appel |l ate review of a [Board] decision is governed by
HRS § 91-14(g) (1993), which states that:

Upon review of the record the court may affirm the
decision of the agency or remand the case with
instructions for further proceedings; or it may reverse
or nmodify the decision and order if the substanti al
rights of the petitioners may have been prejudiced
because the adm nistrative findings, concl usi ons,
deci sions, or orders are:

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or jurisdiction
of the agency; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of |law, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whol e record;
or

(6) Arbitrary, or capricious, or characterized by abuse
of discretion or <clearly wunwarranted exercise of
di scretion.

We have previously stated:

[ Findings of Fact] are reviewable under the clearly
erroneous standard to determne if the agency deci sion
was clearly erroneous in view of reliable, probative,
and substantial evidence on the whole record.

[ Concl usi ons of Law] are freely reviewable to determ ne
if the agency's decision was in violation of
constitutional or statutory provisions, in excess of
statutory authority or jurisdiction of agency, or
affected by other error of |aw.

A [ Conclusion of Law] that presents m xed questions of
fact and law is reviewed under the clearly erroneous
standard because the conclusion is dependent upon the
facts and circunstances of the particular case. When
m xed questions of law and fact are presented, an
appel late court nust give deference to the agency's
expertise and experience in the particular field. The
court should not substitute its own judgnment for that of
t he agency.

Il gawa v. Koa House Restaurant, 97 Hawai ‘i 402, 405-06, 38 P.3d
570, 573-74 (2001) (quoting In re Water Use Permt
Applications, 94 Hawai ‘i 97, 119, 9 P.3d 409, 431 (2000))
(internal quotation marks omtted).

[A Finding of Fact] or a m xed determ nation of |aw and
fact is clearly erroneous when (1) the record | acks

3
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substanti al evidence to support the finding or
determ nation, or (2) despite substantial evidence to
support the finding or determ nation, the appellate
court is left with the definite and firmconviction that
a m stake has been made. We have defined "substanti al
evi dence" as credible evidence which is of sufficient
quality and probative value to enable a person of
reasonabl e caution to support a concl usion.

Inre Water Use Permt Applications, 94 Hawai ‘i at 119, 9 P.3d
at 431 (citations omtted) (internal quotation marks om tted).

Pul awa v. Cahu Constr. Co., 136 Hawai ‘i 217, 224-25, 361 P.3d
444, 451-52 (2015).

1. BACKGROUND
A Belarm no's claimrel ated nedi cal history.

Bel arm no was enpl oyed by Enpl oyer as a permanent part-
time school custodian for WIcox Elenmentary School since July 22,
1996. On April 9, 2003, Belarm no sustained a work-rel ated
injury to her lower back "[while lifting [the] cover of [a]
grease trap and | eaning down to suck up [the] waste with [a] wet

vacuum Belarmno testified that the grease trap was too
heavy for her to lift alone. While cleaning the trap with her
co-wor ker, her co-worker inadvertently lost his grip on the trap,
and she was forced to bear the full weight. Belarm no stated
that she "felt a snap. . . . [i]n ny back, ny neck, and it went
dowmn to ny legs.” It is undisputed in this appeal that

Belarm no's April 9, 2003 Injury, where Belarm no sustained a

| oner back injury, arose out of and in the course of Belarm no's
enployment. On April 22, 2003, Enployer prepared a WC-1

Enpl oyer's Report of Industrial Injury form and |ater accepted
l[iability for Belarm no's work injury.

Following the April 9, 2003 Injury, Belarm no sought
nmedi cal care fromDr. Robert J. Teichman, at the Kauai Medical
Clinic, and Dr. WlliamA. Renti Cruz, her primary care
physician. Dr. Renti Cruz referred Belarm no for physical
therapy. Belarm no was then referred to Dr. Heather Hopkins, a
physi atrist, who recomended nore physical therapy.

On Novenber 3, 2003, Dr. Hopkins noted in a progress
record that Belarm no continued to have back pain, and no | onger
attended physical therapy because she was not maki ng significant

4
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progress. Dr. Hopkins further noted that Belarm no wanted to
return to work, but that she was not able to return to the heavy
lifting required by her current job. Dr. Hopkins' objective exam
stated the follow ng: "Sensation intact to light touch to both
| oner extremties. Strength within normal limts, both | ower
extremties. Trunk range of notion within functional limts but
pai nful on return to upright position fromflexion. Painful with
extension and posterior elenent over pressure. Git, sonewhat
forward fl exed posture, tends to guard the back." Dr. Hopkins
then recommended that Belarmno "return to work in a |light duty
type setting[, and i]f her current work environnment is unable to
provide |ight duty, vocational rehabilitation should be
considered to retrain patient for another position that wll
allowless lifting." Dr. Hopkins opined that Belarm no "has
reached maxi mum nedi cal inprovenent[, and t]here are no further
treatnent options | can offer. "

I n an undat ed eval uation report reviewed by Dr. Robert
Sussman, Teresita de Dios, R N, the evaluator, opined that,
based upon functional testing, Belarm no could work at a
sedentary | evel job. Between 2003 and 2005, Bel arm no conti nued
to see Dr. Hopkins and Dr. Renti Cruz for treatnent and
medi cation related to the April 9, 2003 Injury.

On January 10, 2005, Dr. Lorne K. Direnfeld, a
neur ol ogi st, exam ned Bel arm no for an independent nedi cal
exam nation ("I ME") at Enployer's request. Belarm no conpl ai ned
to Dr. Direnfeld that her back was "very sore and very
unconfortable . . . in ny back and okole . . . pains running down
my legs, front and back . . . |ike sonebody's grabbing ne." She
further stated that "she is never confortable sitting[,]
has difficulty standing confortably for nore than 10 m nutes],
and] . . . has difficulty lifting a three-cup rice cooker with
riceinit.” Belarmno infornmed Dr. Direnfeld that she did not
want to return to work for Enployer, she did not know what el se
she could do, but was "willing to try anything."

Dr. Direnfeld made the foll ow ng di agnoses, "1. Pain
di sorder associated with both psychol ogical factors and a general
medi cal condition, versus pain disorder associated with

5
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psychol ogi cal factors. 2. Chronic |unbosacral strain." Dr.
Direnfeld further opined that data suggests that in Belarm no's
case "diagnosis of pain disorder associated wth psychol ogi cal
factors is nore likely than the diagnosis of pain disorder

associ ated with both psychol ogi cal factors and a general nedi cal
condition[.]" Dr. Drenfeld stated that Bel arm no reached

maxi mum nmedi cal stability as of her visit to Dr. Hopkins on
January 15, 2004, and that there was "no disfigurenent related to
the effects of the 4/09/03 injury."

Bet ween 2005- 2007, Bel arm no sought the nedical
expertise of Dr. Dennis Scheppers for continued care of her
April 9, 2003 Injury. On February 20, 2007, Bel arm no underwent
a Functional Capacity Evaluation ("FCE') in order to determ ne
her readiness to return to work, and assess current functional
abilities. According to Florian Flores, P.T., who conducted the
FCE, Belarm no "may be able to work bel ow SEDENTARY Physi ca
Demand Level (PDL) for an 8 hour day; however, there were
i ndi cations of submaximal effort during the FCE[,]" and
therefore, Flores estimated that Belarm no should be able to work
at the Sedentary-light PDL. Flores also noted that Belarm no may
not have exerted her best effort during the functional capacity
test.

On May 1, 2007, Dr. Scheppers submitted an Esti nmated
Capacity & Limtation Formto Belarm no's vocati onal
rehabilitation provider. On the form Dr. Scheppers provided
Bel arm no' s various physical limtations, which included an
assessnment that Belarm no could frequently lift up to 10 pounds,
but coul d not bend, squat, craw, or clinb, anong ot her physical
activities.

On April 8, 2009, Dr. Vern K Sasaki, an occupati onal
medi cal physician, conducted an | ME on Belarm no at Enployer's
request. Dr. Sasaki noted that Belarm no's pain behaviors and
subj ective conplaints were not supported by objective findings,
and were corroborated by Dr. Direnfeld s previous | Mg Dr.

Hopki ns' assessnent, and the FCE conducted by Flores. Dr. Sasak
di agnosed Belarm no with "Pain disorder associated with
psychol ogi cal factors and a general nedical condition" and

6
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"Lunbosacral strain/sprain and nyofascial pain." Belarmno
informed Dr. Sasaki that she had "constant achy | ow back pain[,
and that] the pain averages 8 out of 10 on a scale of 0 to 10."
Dr. Sasaki also noted that Belarm no resisted participation in a
physi cal therapy program but she should still be encouraged to
conduct hone-based stretching and strengt heni ng exercises. Dr.
Sasaki opined that Belarm no's condition was stable, and that she
reached maxi mum nedi cal inprovenent. Dr. Sasaki rated Bel arm no
at 5% whol e person inpairnent as a representation of Belarmno's
current inpairnment.

On June 12, 2009, Dr. Robert J. Brown, psychol ogi st,
conducted a permanent partial disability ("PPD') exam nation on
Belarmno. Dr. Brown states that he originally exam ned
Bel arm no on Decenber 20, 2005 for an IME. At that tinme, he
opi ned that "psychol ogi cal factors have played a role in delaying
her overall recovery and prolonged disability.” Followng a
di agnostic interview with Belarm no, Dr. Brown opined that
Bel arm no appeared to be of | ow average intelligence, and showed
synpt ons of exaggeration and overreaction. He further stated
that it appeared that Belarm no "want[ed] nme to concl ude that
psychol ogi cal factors are not involved or play only a mnor role

in her chronic | ow back pain disorder.” Dr. Brown further stated
that "[i]t is difficult to tell if she truly believes her painis
a 10, or if she is intentionally exaggerating her pain for
secondary gain reasons.” Dr. Brown stated that Belarm no's

overall whole person rating "is considered mld wth regards to
cl asses of inpairnment due to nental and behavioral disorders[,]"
and further opined that Belarm no had 10% i npairnent in her
activities of daily Iiving.

The Board concluded that it would not credit Dr.
Schepper's report as a certification of tenporary total
disability. Finding of fact ("FOF") 18 in the August 14, 2012
Deci sion and Order states:

18. On August 3, 2009, Claimant saw Dr. Scheppers.
She rated her pain at 10/10. Dr. Scheppers noted that
Cl ai mant was not then enployed. He instructed Claimant to
follow up in 4 weeks for medication refill or sooner if
needed.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Dr. Scheppers conmpleted a WC-2 Physician's Report form
dated August 4, 2009, which noted that Claimnt's work
accident resulted in disability for work for the period
July 30, 2009 through October 30, 20009. He noted that
Cl ai mant was treated on June 10, 2009 with a prescription only
and that he exam ned Clai mant on August 3, 2009.

The Board does not credit Dr . Schepper's WC-2
Physician's Report as a certification of tenporary total
di sability, because Claimant['s] condition had been per manent,
stable, and stationary as of November 2003, because the
certification seeks to verify or validate disability
retroactively, and because it extends to a period | onger than
one nont h.

On Novenber 6, 2009, Dr. Scheppers submtted an InterimWC2
Physician's Report, and checked off "None" in the portion of the
formasking himto describe any permanent defect or

di sfigurenent.

B. Procedural history of Belarmno' s claim

On April 22, 2003, Enpl oyer prepared a WC-1 Enpl oyer's
Report of Industrial Injury formfor Belarmno' s April 9, 2003
Injury. On July 20, 2009, Belarmno filed a request for a
hearing before the Director. Belarmno cited pernanent
disability issues, the period of tenporary disability, and the
extent of permanent total disability as the reasons for her
hearing request. In her supporting position statenment, Belarm no
rel ated that Enployer voluntarily paid tenporary tota
disability, and the dates paid were from April 13, 2003, unti
March 15, 2009, ten days after the end of vocational
rehabilitation services.®¥ On Decenber 17, 2009, the Director
hel d a hearing addressing the follow ng issues:

What is the claimnt's average weekly wages?

Is the claimnt entitled to tenmporary total disability?

Is the claimnt entitled to permanent total disability under
the "odd lot" doctrine?

3/ Enpl oyer voluntarily paid Belarmno's tenporary total disability

at a weekly conmpensation rate of $189.62. The Director |later determ ned that
Enpl oyer shoul d pay Belarm no $258. 61 per week for tenmporary total disability.
It does not appear that Enployer ever adjusted its paynments to Bel arm no, or
made additi onal payments to Bel arm no. However, Belarm no does not raise this
issue on appeal, and this court does not need to further address this issue
Kaki nam v. Kakinam , 127 Hawai ‘i 126, 144 n.16, 276 P.3d 695, 713 n.16 (2012)
(citing In re Guardianship of Carlsmth, 113 Hawai ‘i 236, 246, 151 P.3d 717,
727 (2007)) (noting that this court may "disregard a particular contention if
the appell ant makes no discernible argument in support of that position").

8
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Is the claimnt entitled to permanent partial disability?

On February 4, 2010, the Director issued the Decision, and
concl uded that:

1. Sections 386-21 and 386-26, HRS, said enployer shall pay
for such medical care, services, and supplies as the
nature of the injury may require.

2. Clai mant's average weekly wages is $387.90.

3. Section 386-31(b), HRS, said enmployer shall pay to
cl ai mnt weekly conmpensation of $258.61 for tenporary
total disability from work beginning (waiting period:
4/ 9/ 2003 t hrough 4/11/2003) 4/ 12/ 2003 t hrough 12/ 17/ 2009
for 348.8571 weeks, for a total of $90,217.94.

4, Section 386-32(a), HRS, said enmployer shall pay to
cl ai mant weekly compensation of $301.72 for 7% per manent
parti al di sabilty of the whole person beginning
12/ 18/ 2009 for 41.9833 weeks, for a total of $12,667. 20.

5. No disfigurement resulted fromthis accident.

On February 9, 2010, Enpl oyer appealed fromthe February 4, 2010
Decision to the Board. In that appeal, Enployer raised the issue
regardi ng the amount of Bel armino's average weekly wages. The
Board permtted Belarmno to raise the following i ssues to be
addressed on appeal :

a. What is the period of tenporary total disability
resulting fromthe work injury of April 9, 2003; and

b. What is the extent of permanent disability resulting
fromthe work injury of April 9, 2003.

Atrial before the Board was set for April 13, 2011.

On April 13, 2011, two witnesses testified during
trial: Nolan Yonekura, a pre-audit clerk for the Departnent of
Education, payroll section, was called as Enpl oyer's sole
W tness, and Belarmno. At trial Belarm no explained how the
April 9, 2003 Injury occurred, and described the nedical
treatment and vocational rehabilitation services she received
following the injury.

The Board's August 14, 2012 Decision and Order included
FOF and conclusions of law ("COL"), which state, in pertinent
part, as foll ows:

The Board makes the followi ng Concl usions of
Law.


http:12,667.20
http:90,217.94
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2. The Board concludes that the period of tenporary
total disability resulting fromClaimant's April 9, 2003 work
injury was (waiting period: April 9, 2003 through April 11
2003) April 12, 2003 through March 15, 2009, at which point
Claimant's VR case was cl osed

3. Wth respect to permanent disability, the Board
affirms the Director's February 4, 2010 decision. The Board
concludes that Claimnt is neither permanently and totally
di sabled on a nedical basis nor permanently and totally
di sabl ed on an odd-I| ot basis.

Rat her, the Board concludes that, based on the opinions
in the record, beginning Decenber 18, 2009 Cl ai mant sust ai ned
ten percent (10% permanent partial disability of the whole
person for her April 9, 2003 | ow back injury.

Where, as in the instant case, no physicians have
credibly opined that Claimant is permanently and totally
di sabl ed, Claimant may avail herself of the odd-lot doctrine
or rule. "Under the odd-I|ot doctrine, an injured enpl oyee may
be consi dered permanently and totally disabled if he or she is
unabl e to obtain enployment because of work-rel ated per manent
partial disability combined with such factors such as age
educati on, and work experience." Bumanglag v. Oahu Sugar Co.
78 Hawai ‘i 275, 281 (1995) (citing Yarnell v. City Roofing
Inc., 72 Haw. 272, 275 (1991)).

The odd-| ot doctrine weighs multiple factors and where
a clai mnt denonstrates prima facie belonging in the odd-I ot
category, the burden of proving enployability shifts to the
enpl oyer.

Claimant did not present a prima facie case that she
shoul d be placed in the odd-lot category of pernmanent tota
di sability.

Belarmno tinely appealed fromthe August 14, 2012 Deci sion and
Order to this court.

I11. DI SCUSSI ON

A The Board erred in nodifying the end date of

Belarm no's tenporary total disability benefits from

Decenber 17, 2009 to March 15, 2009.

Citing to HRS section 386-31(b), Belarm no asserts that
the Board erred in nodifying the end date of her tenporary total
disability benefits. Specifically, Belarm no challenges FOF 15¢
and COL 2.¥ Belarnmno's argunent has nerit.

4/ FOF 15 states, "[t]he Board finds Claimant entitled to tenporary
total disability benefits through March 15, 2009."

5 COL 2 states, "[t]he Board concludes that the period of tenporary
total disability resulting from Claimnt's April 9, 2003 work injury was

(waiting period: April 9, 2003 through April 11, 2003) April 12, 2003 through
March 15, 2009, at which point Claimant's VR case was cl osed.”

10
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Once an enpl oyer has begun paying tenporary tota
disability benefits to an enployee, "[t]he paynent of these
benefits shall only be term nated upon order of the director or
if the enployee is able to resunme work." Haw. Rev. Stat. 8§ 386-
31(b) (Supp. 2009). Because the enployee's ability to resune
work may sonetines be disputed, the statute further provides that
when the enpl oyer believes that the enployee is able to resune
wor k, "the enpl oyer shall notify the enployee and the director in
witing of an intent to termnate the benefits at |east tw weeks
prior to the date when the | ast paynment is to be nade." 1d. The
noti ce nust explain the reason for stopping paynment, and nust
further "informthe enpl oyee that the enpl oyee nay make a witten
request to the director for a hearing if the enpl oyee di sagrees
with the employer.” 1d. In addition, the Hawaii Adm nistrative
Rules ("HAR') reiterate that a witten notice of intent to
termnate tenporary total disability benefits nust be sent to the
director and the enployee "in every case" unless the enployee has
actually returned to work, in which case a notice need not be
sent. Haw. Admin. R § 12-10-26.

The record establishes that Enpl oyer paid tenporary
total disability benefits to Belarmno fromApril 12, 2003 unti l
March 15, 2009. Enployer term nated tenporary total disability
benefits on March 15, 2009, ten days after Belarm no's vocati onal
rehabilitation services ended, w thout providing Belarmno or the
Director with witten notice, as required by HRS § 386-31(b).
During the Decenber 17, 2009 hearing, the D rector found that
because the benefit paynents had never been properly term nated,
they had to be continued until he ordered otherw se, an event
that he deened to occur upon the date of the hearing.

Enpl oyer argues that Belarm no was not entitled to the
ext ended paynents between March 15, 2009 and Decenber 17, 2009
because the only redress available is through the D rector
ordering Enployer to pay into a special conpensation fund under
HRS section 386-31(b)¥ or face other penalties pursuant to HRS

8/ HRS section 386-31(b) states in relevant part, "[a]ln enployer or
insurance carrier who fails to comply with this section shall pay not nore
than $2,500 into the special conpensation fund upon the order of the director,

11
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section 386-92.7 Accordingly, Enployer asserts that the
Director could have chosen to subject Enployer to penalties, but
did not do so, and that the extended paynents that Bel arm no
argues above is not the appropriate renedy. Adopting

Decenber 17, 2009 as the termnation date of Belarm no's
tenporary total disability benefits is not a penalty, however,
but the necessary consequence of applying HRS section 386-31(b).
Therefore Enployer's argunment is without nerit.

The Board erred in nodifying Belarm no's tenporary
total disability benefits end date from Decenber 17, 2009 to
March 15, 2009 because the record | acks substantial evidence to
support this conclusion. See Pulawa, 136 Hawai ‘i at 225, 361
P.3d at 452. As the Director noted in the February 4, 2010
Deci si on, Enployer did not provide witten notice of its intent
to termnate Belarmno's tenporary total disability benefits, as
requi red by HRS section 386-31(b) and HAR section 12-10-26. See
Mal ahof f v. Saito, 111 Hawai ‘i 168, 191, 140 P.3d 401, 424
(2006). Further, at the April 13, 2011 trial before the Board,
Enpl oyer did not present evidence that it provided Belarmno with
a witten notice of intent to termnate her tenporary tota
disability benefits, or in the alternative, that Bel arm no
returned to work, allowng for tenporary total disability
benefits to automatically end without notice. Haw. Admn. R
§ 12-10-26. Accordingly, the Board erred in nodifying the end
date of Belarmno's tenporary total disability benefits from
Decenber 17, 2009 to March 15, 2009.

B. The Board did not err in determ ning that Bel arm no
failed to present a prima facie case for odd-I ot
permanent total disability.

In her second point of error, Belarm no contends that

the Board erred by failing to apply the odd-1ot doctrine to her

in addition to other penalties prescribed in section 386-92." Haw. Rev. Stat.
§ 386-31(b).

7 HRS section 386-92 provides in relevant part, "there shall be
added to the unpaid conpensation an amount equal to twenty per cent thereof
payabl e at the same time as, but in addition to, the conpensation[.]" Haw.
Rev. Stat § 386-92 (Supp. 2009).

12
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case. Belarmno contests FOF 26% and COL 3.¥ |n support of her
argunment, Belarmno refers to Tsuchiyama v. Kahul ui Trucki ng and
Storage, Inc., 2 Haw. App. 659, 638 P.2d 1381 (1982), Yarnell v.
Cty Roofing, Inc., 72 Haw. 272, 813 P.2d 1386 (1991), and
Larson's Wirkers' Conpensation treatise. However, this argunent
is without nerit.

The odd-lot doctrine states that "where an enpl oyee
receives a work-related permanent partial disability which
conbined with other factors such as age, education, experience,

8/ FOF 26 st ates:

The Board finds that Claimant did not neet her burden in
presenting a prima facie case that she should be placed in the
odd- 1 ot category of permanent total disability. Her age (date
of birth: Decenber 30, 1958), education (conpleted two years
of high school), and experience (State enmpl oyee for ten years
precedi ng the date of accident) does not render her, in fact,
unabl e to obtain enploynent. Rat her, Cl ai mant conpl et ed her
VR Plan, which included training, and the reason for not
obt ai ni ng enmpl oyment was because of an abnormal and irregul ar
| abor market on Kauai. Yet, Claimnt testified that she had
not made any effort to seek enmployment for about two years
after VR had cl osed.

£ COL 3 provides:

Wth respect to permanent disability, the Board affirms
the Director's February 4, 2010 deci sion. The Board concl udes
that Claimant is neither permanently and totally disabled on
a medical basis nor permanently and totally disabled on an
odd- | ot basi s.

Rat her, the Board concl udes that, based on the opinions
in the record, beginning Decenmber 18, 2009 Cl ai mant sust ai ned
ten percent (10% permanent partial disability of the whole
person for her April 9, 2003 | ow back injury.

Where, as in the instant case, no physicians have
credibly opined that Claimnt is permanently and totally
di sabl ed, Claimant may avail herself of the odd-lot doctrine
or rule. "Under the odd-I|ot doctrine, an injured enmpl oyee may
be consi dered permanently and totally disabled if he or she is
unabl e to obtain enpl oyment because of work-rel ated per manent
partial disability combined with such factors such as age
education, and work experience." Bumanglag v. Oahu Sugar Co.
78 Hawai ‘i 275, 281 (1995) (citing Yarnell v. City Roofing,
Inc., 72 Haw. 272, 275 (1991)).

The odd-1 ot doctrine weights multiple factors and where
a claimant denonstrates prima facie belonging in the odd-I ot
category, the burden of proving enmployability shifts to the
enmpl oyer.

Claimant did not present a prima facie case that she

shoul d be placed in the odd-lot category of permanent tota
di sability.

13
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etc., renders him in fact, unable to obtain enploynent, he is
entitled to be treated as being permanently totally disabled."”
Tsuchi yama, 2 Haw. App. at 660-61, 638 P.2d at 1382 (where this
court held that the Board did not clearly err in determ ning that
claimant's disability qualified himas an odd-1ot worker based on
t he pain clai mant experienced when he returned to work,
limtations of notion and ability, age, education, his |inp, and
his difficulty wwth the English |anguage); Yarnell, 72 Haw. at
275, 813 P.2d at 1388 ("If the evidence of degree of obvious
physi cal inpairment, coupled with other facts such as claimant's
ment al capacity, education, training, or age, places clainmant
prima facie in the odd-l1ot category, the burden should be on the
enpl oyer to show that sonme kind of suitable work is regularly and
continuously available to the claimant.” (quoting 2 A. Larson,
Wor knmen' s Conpensation Law 8 57.61(c) at 10-178 (1989))). The
enpl oyee bears the initial burden of establishing a prima facie
case that he or she falls within the odd-|ot category.
Tsuchi yana, 2 Haw. App. at 661, 638 P.2d at 1382. |If the
enpl oyee establishes a prima facie case that he or she falls
within the odd-lot category, the burden then shifts to the
enpl oyer "to show that sone kind of suitable work is regularly
and continuously available to the claimant.” Yarnell, 72 Haw. at
275, 813 P.2d at 1388 (where the Hawai ‘i Suprene Court concl uded
that the Board inproperly put the burden on the claimnt to prove
that he was unable to work as a result of the work injury, and
did not answer the question of whether the claimnt properly
established a prima facie case). Wile it is a question of fact
as to whether a person falls into an odd-1ot category, id. at
276, 813 P.2d at 1389 (citing Wirker's Conp. C aimof Cannon v.
FMC Corp., 718 P.2d 879, 885 (Wo. 1986)), shifting the burden of
proof is a question of law 1d.

In this case, the Board's determ nation that Bel arm no
did not establish a prima facie case that she fell wthin the
odd-l ot doctrine is not clearly erroneous. Based on the Board's
findings and evi dence submtted, Belarm no is capabl e of
performng at least light duty or sedentary work. Dr. Hopkins,
Dr. Sussman, and M. Flores all concluded that Belarmno is

14
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qualified for work, at
capacity.
di d not sustain permanent
the work injury.
rehabilitation services and an
abilities and limtations. 1In
stated that although Bel arm no
or clinb, Belarmno could lift

| east at a sedentary or
Dr. Direnfeld and Dr. Scheppers opined that Bel arm no
i npai rment or disfigurenent
Dr. Scheppers provi ded vocati ona

[ight duty

related to

assessnment of Belarmno's

his assessnent, Dr. Scheppers
was unable to bend, squat, craw,
and carry up to ten pounds

frequently, sit for six hours, stand for an hour, walk for an
hour, and use her hand for six hours. Dr. Sasaki noted that
Bel arm no resisted participation in an active physical therapy
program and subjective conplaints were not consistent with
objective findings. Likewse, Dr. Direnfeld opined "that the
dat a suggested the diagnosis of pain disorder associated with
psychol ogi cal factors was nore |likely than that of pain disorder
associ ated with both psychol ogi cal factors and a general nedi cal
condition.”™ The Board also noted that it did not credit Dr.
Brown' s opi nions on permanent inpairnment due to Dr. Brown's
acknow edgnent of Belarm no's refusal to seek psychol ogi cal
treatnment for financial gain. Wth regard to this point of
error, Belarm no only chall enges FOF 26 on appeal. FOFs not
chal | enged on appeal are binding on this court. State v. Kiese,
126 Hawai ‘i 494, 502, 273 P.3d 1180, 1188 (2012) (citing Kelly v.
1250 Cceansi de Partners, 111 Hawai ‘i 205, 227, 140 P.3d 985, 1007
(2006)) .

The Board al so determ ned that Belarm no was born on
Decenber 30, 1958; that she had an 1lth grade education; and that
she was a State enployee for ten years preceding the date of the
accident. The Board noted Belarm no's former enploynent as a
custodi an for the County of Kauai, as a car cleaner for Budget
Rent - A-Car, and an adult supervisor during lunch periods at
Wl cox School prior to her enploynent as a custodian for
Enpl oyer. Al though Bel arm no argues that her weak educati onal
attainnment, limted job skills, and di m ni shed physical and
ment al capacities denonstrate her qualifications for odd-|I ot
status, the Board did not find that Bel arm no possessed any of
these traits, and this court "give[s] deference to the [Board]'s
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assessnment of the credibility of witnesses and the weight the
[ Board] gives to the evidence." Mi v. State, Dep't of Pub.
Safety, 118 Hawai ‘i 239, 242, 188 P.3d 753, 756 (App. 2008);
Nakanmura v. State, 98 Hawai ‘i 263, 268, 47 P.3d 730, 735 (2002)
("It is well established that courts decline to consider the
wei ght of the evidence to ascertain whether it weighs in favor of
the adm nistrative findings, or to review the agency's findings
of fact by passing upon the credibility of witnesses or conflicts
in testinony, especially the findings of an expert agency dealing
with a specialized field.") (quoting |Igawa v. Koa House
Restaurant, 97 Hawai ‘i 402, 409-10, 38 P.3d 570, 577-78 (2001))).
The Board found that during vocational rehabilitation,
Bel arm no was provided with a private tutor for desk job conputer
training, and observed that in the February 6, 2009 Fi nal Report
prepared by Patti Inoue, C R C, Belarm no's vocational
rehabilitation provider, Belarm no was encouraged to continue to
submt applications for work within her physical capabilities.
Further, the Board noted that Belarm no was able to type, but not
well; had a conmputer at home, but did not know how to use enail
and was able to use a calculator to add nunmbers. Although the
Board noted that according to Ms. |Inoue, Belarm no was unable to
obtain enpl oynent due to a poor |abor market on Kaua‘i, it
determ ned that Bel arm no stopped | ooking for enploynent in 2009,
after her vocational rehabilitation services ended.
This case is distinguishable from Tsuchi yama, where, in
addition to having only a high school degree and sustaini ng
bet ween 16% and 25% permanent disability of the whol e person,
claimant al so suffered severe pain after sitting for a relatively
short tinme, walked with a noticeable linp, had difficulty with
t he English | anguage, and continued to pursue enpl oynent, even
after retirenment. Tsuchiyama, 2 Haw. App. at 660, 638 P.2d at
1382. In this case, the Board concluded that Bel arm no sust ai ned
10% per manent partial disability of the whole person, that she
conpl eted her vocational rehabilitation conputer training class,
that she was able to sit for 6 hours, and had no pernmanent
i npai rment or disfigurenent related to the work injury. Further,
the Board nmade no finding that Belarm no struggled with the
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Engl i sh | anguage, and al so determ ned that Bel arm no stopped
| ooking for work in 2009, two years before her trial.
Accordingly, the Board did not err in determning that Belarm no
failed to present a prina facie case for odd-lot permanent total
disability. Because Belarmno did not neet her prima facie
burden, the burden did not shift to Enployer to prove the
exi stence of regul ar suitable enpl oynent.
C. The Board did not err when it failed to find that

Bel arm no sustai ned a psychol ogical injury and

per manent psychol ogi cal disability as a result of her

April 9, 2003 Injury.

In her final point of error, Belarm no argues that the
Board erred when it failed to find that Bel arm no sustained a
psychol ogi cal injury and permanent psychol ogical disability.
Bel arm no chal l enges the final paragraph of FOF 17, and the
entirety of COL 3, and requests that this court deternine that
she is entitled to an additional 5% permanent partial disability
of the whol e person due to her alleged nental health condition.
We decline Belarmno's invitation.

Bel arm no argues that the Board incorrectly determ ned
the credibility of Dr. Brown and his nedical report. Although we
defer to the Board's assessnent of the credibility of w tnesses

10/ FOF 17 states, in relevant part:

Dr. Brown opined that Claimnt's 'overall whole person
rating is considered mld with regards to classes of
i mpai rment due to mental and behavi oral disorders.' He opined
that Claimant had mld inpairment (10% in her activities of
daily living and adaptati on.

He stated that Claimant's "prognosis to ever return to

work is now poor and until she is rated as permanent and
stable she has little or no notivation to seek psychol ogi cal
or psychiatric treatment. | therefore amin [agreenment] that

her condition is permanent, stable and ratable."

The Board does not <credit Dr. Brown's opinions on
per manent i mpai r ment, which were provided despite his
acknowl edgnment of Claimant's refusal for reasons of financial
gain to seek psychol ogical treatnment.

Bel armi no chal |l enges only the | ast paragraph of FOF 17.

1/ COL 3 states in relevant part that "the Board concludes that,
based on the opinions in the record, beginning Decenmber 18, 2009 Cl ai mant
sustained ten percent (10% permanent partial disability of the whol e person
for her April 9, 2003 |ow back injury."
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and the weight of the evidence, we review the Board's FOFs under
the clearly erroneous standard and its COLs de novo. Mdi, 118
Hawai ‘i at 242, 188 P.3d at 756. The final paragraph in FOF 17
does not address the extent of Belarmno's entitlenent to
permmanent partial disability benefits. Nevertheless, that
paragraph is supported by the findings included in the prior two
par agr aphs, which are unchal l enged. Anong other things, Dr.
Brown's report stated that Bel arm no had not sought psychiatric
or psychol ogical treatnent despite his recommendation that she do
so, that Belarm no had no notivation to seek treatnent until she
was rated, and that he had considered the four main categories of
mental health functions provided in the American Mdi cal
Association's Guides to the Eval uati on of Permanent | npairnent
(5th ed.) and found that Belarmno had mld inpairnment in two
categories and no inpairnent in the other two categories.
Al t hough concluding that Belarm no's inpairnent was "mld," Dr.
Brown's report appeared to contradict that conclusion in |ight of
his belief that Belarm no would benefit fromnore treatnent and
t hat she was exaggerating her pain. In light of that and in view
of the fact that Dr. Brown did not provide a specific rating
anmount, the Board did not clearly err in finding that Dr. Brown's
report did not provide a basis for concluding that Bel anrm no had
yet to suffer a permanent psychol ogical injury. Therefore, the
final paragraph in FOF 17 is not clearly erroneous.

Accordingly, the Board did not err in concluding in COL
3 that Bel arm no sustained a 10% permanent partial disability of
t he whol e person fromher April 9, 2003 Injury w thout nentioning
Dr. Brown's opinions on Belarmno's nental health because the
Board did not find Dr. Brown's opinions credible, and no ot her
FOF di scussed a permanent psychol ogical disability fromwhich the
Board coul d concl ude ot herw se. Consequently, we do not reach
Enpl oyer's contention that Belarm no was barred fromraising the
claimon appeal due to her failure to file a witten claimto the
Di rector under HRS section 386-82.

Based on the foregoing, we vacate in part and affirmin
part the Board's August 14, 2012 Decision and Oder. W remand
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the case to the Board for entry of a decision and order
consistent wth this opinion.

DATED: Honol ul u, Hawai ‘i, Decenber 14, 2016.
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