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CONCURRI NG AND DI SSENTI NG GPI NI ON BY G NOZA, J.

| agree with the majority that Plaintiff-Appellee State
of Hawai ‘i (State) presented sufficient evidence to support the
convi ction of Defendant-Appellant Lawence L. Bruce (Bruce) for
the offense of Pronoting Prostitution in the Second Degree. |
al so agree that the circuit court did not err by allow ng the
testinony of Detective Derek Stigerts or by deciding not to
conpel a potential witness to testify on Bruce's behal f when the
W tness asserted her Fifth Amendnment right not to testify.

Wth regard to Bruce's clainms of prosecutorial
m sconduct, | agree with the magjority that there was no
m sconduct when: the deputy prosecuting attorney (DPA), in
cl osing argunent, used the phrase "sex trafficking"” in describing
the case; and the DPA stated "it's as if this all happened, I|ike
back in the 1700's, 1800's, where we owned peopl e, where people
were owned and di srespected and nmade to do things that they
didn't want to do." However, | respectfully dissent fromthe
majority's ruling that the DPA commtted m sconduct by stating
the follow ng during rebuttal closing argunent in reference to
the conplaining witness (CW: "But she's not a piece of property.
| nmean, she's sonebody's daughter, she's sonebody's friend, she's
a nother, she's a wonman, she is a person, and she deserves to be
treated properly[.]"

In this case,! Bruce was found guilty of Pronoting
Prostitution in the Second Degree, in violation of Hawaii Revised
Statutes (HRS) 8§ 712-1203 (2014), which provides in pertinent
part that "[a] person commits the offense of pronoting
prostitution in the second degree if the person know ngly

1 Bruce was tried together with co-defendant Justin MKinley

(McKi nl ey) . McKi nl ey was found guilty of Promoting Prostitution in the First
Degree and not guilty of Sexual Assault in the First Degree. The State's
closing argunment applied to both Bruce and MKinl ey. Bruce and McKinl ey each
appeal ed their convictions. On August 31, 2016, this court issued a

menor andum opi ni on addressing McKinley's appeal. See State v. MKinley, No.
CAAP-15-0000477, 2016 WL 4542020 (Haw. App. August 31, 2016).
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advances or profits fromprostitution."?

In State v. Rogan, the Hawai ‘i Suprene Court expressed
the followng with regard to the role of the prosecution in a
crimnal case:

This court has repeatedly noted that the prosecution has a
duty to seek justice, to exercise the highest good faith in
the interest of the public and to avoid even the appearance
of unfair advantage over the accused. The American Bar
Associ ation (ABA) Prosecution Function Standard 3-1.2(c) (3d
ed. 1993) states that the duty of the prosecutor is to seek
justice, not nmerely to convict.

Wth regard to the prosecution's closing argunment, a
prosecutor is permtted to draw reasonable inferences from
the evidence and wide latitude is allowed in discussing the
evidence. It is also within the bounds of legitimte
argument for prosecutors to state, discuss, and comment on
the evidence as well as to draw all reasonable inferences
fromthe evidence. In other words, closing argument affords
the prosecution (as well as the defense) the opportunity to
persuade the jury that its theory of the case is valid

based upon the evidence adduced and all reasonabl e

inferences that can be drawn therefrom

91 Hawai ‘i 405, 412-13, 984 P.2d 1231, 1238-39 (1999) (citations,
i nternal quotation marks, and brackets om tted)(enphasis added).
Bruce acknowl edges in his opening brief that he did not object to
the DPA's statenents during the closing argunment, and thus
asserts that this court should review for plain error. See State
v. luli, 101 Hawai ‘i 196, 204, 65 P.3d 143, 151 (2003) ("Wmere a
defendant fails to object to a prosecutor's statenent during
cl osing argunent, appellate reviewis |imted to a determ nation
of whether the prosecutor's alleged m sconduct anmounted to plain
error.").

It is appropriate in this case to viewthe entire
closing argunent in context. See State v. Mars, 116 Hawai ‘i 125,

2 Bruce was indicted on two charges: Pronoting Prostitution in the First
Degree in violation of HRS § 712-1202(1)(a) (2014); and Sexual Assault in the
First Degree in violation of HRS 8 707-730(1)(a) (2014). After presentation
of the State's case, the circuit court granted Bruce's notion for judgment of
acquittal as to the charged offenses, but ruled that there was sufficient
evidence for the included offense of Promoting Prostitution in the Second
Degree, which was considered by the jury.
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142, 170 P.3d 861, 878 (App. 2007) (considering prosecutor's
chal I enged statenents in the context of defense counsel's closing
argunment and the entire rebuttal argunent). |In doing so, it is
clear that the instances of alleged m sconduct (comrents about
"sex trafficking" and about a tinme when "people were owned," and
then the statenent that the CWwas not a piece of property, but
sonebody' s daughter, sonebody's friend, a nother, a woman, a
person) are not isolated statenents, but rather are part of the
| arger thene or theory by the prosecution in this case given the
evidence. Just as the first two chall enged statenments were not
i nproper, | would conclude that the third chall enged statenent is
i kewi se not i nproper.

The evi dence presented by the State, based primarily on
the testinony of the CW was that, inter alia, the CWworked as a
prostitute in Hawai ‘i for Bruce and then MKinley, she gave them
t he noney she made, they controlled her in various ways, and they
treated her like their property. The CWtestified that an
i ndi vi dual naned Lando had been her pinp in San D ego, and that
he bought her an airline ticket to come to Hawai ‘i, where she
coul d make nore noney in prostitution. According to the CW
Lando told her howto find Bruce and upon arriving in Hawai ‘i she
caught a shuttle fromthe airport to Bruce's hostel. The CW
testified that Bruce set the prices that she charged and told her
what acts to do during her "dates." She also testified that she
initially lived with Bruce, his son, and his "baby nmama" at a
hostel. The CWtestified that she had sex wth Bruce because
"[i]t's a way of initiating that you re sonebody's girl now' and
after intercourse with him Bruce told her she was "his girl
now." Wile working for Bruce, the CWtestified that Bruce,
anong ot her things, "reposted" an ad for her on an internet site
cal l ed "Backpage," collected the noney she nade from "dates,"” and
held her identification and social security cards so she
"woul dn't be able to go nowhere.”" The CWtestified that she felt
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i ke Bruce's property in that "he had that pinp deneanor.

As in you do sonething wong, you' re going to get beat, or you're
just out here making noney for ne and giving it to him" The CW
further testified that she |later becanme McKinley's "property"
when, after staying at a Best Western hotel with Bruce, MKinl ey,
and McKinley's girlfriend (Keshawn), Bruce left for a couple of
days and did not return. According to the CW MKinley called
Bruce and said that the CWwas now McKinley's "girl" because
Bruce was gone and had |l eft her behind. That sane day, according
to the CW Bruce gave McKinley the CWs identification and socia
security card.

The CWtestified that she stayed at the Best Western
for about two weeks, during which she and Keshawn were
prostituting. During this tine she felt |ike MKinley's
property, explaining that "I couldn't do nothing. | nean, | was
just making noney for himand giving it to him so just
property." According to the CW after she stayed at the Best
Western for about two weeks, she, MKinley and Keshawn noved to
t he Pagoda hotel. The CWtestified that, while at the Pagoda
hotel, there was an incident in which MKinley beat her, hitting
her in the face and | egs, choking her, and then making her strip
down. The CWtestified that she saw Bruce recording the
incident. The CWremained with MKinley and Keshawn for several
days after the beating, but eventually she went to a hospital
because she was not feeling well. At the hospital, she was told
she was three nonths pregnant. The CWtestified she then spoke
with a social worker and was |ater placed in a safe house.

Keshawn and Bruce testified for the defense and both
contested the CWs version of events. Keshawn testified that she
and the CWdid engage in prostitution, but that Bruce and
McKi nl ey had nothing to do with it. According to Keshawn, she
had invited the CWto stay with her and MKinley while they were
at the Best Western, and Bruce never stayed with them Bruce, in
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turn, testified that he was not the CWs pinp, he never had sex
with her, he did not post any ads for her services, he never
lived with her at a hostel, he did not manage her as a
prostitute, and he never set prices for her. Bruce testified
that he net the CWthrough her boyfriend, Lando, when Lando and
the CWwere both in Hawai ‘i. Bruce asserted that the CW had
tried to "cone on" to himthe first time they net, that he later
told Lando about her actions, and that Bruce and Lando al nost
ended up fighting as a result. Bruce admts that he used a cel
phone to video record the incident when MKinley assaulted the CW
at the Pagoda hotel. According to Bruce, MKinley had been
drinking and was upset because Keshawn kept naggi ng hi mthat her
noney "keeps com ng up mssing” and apparently blamng the CW
Bruce testified that he took the video of the incident to show

Lando, testifying that "I just felt there was an opportunity for
me to show Lando what was goi ng on, what he was dealing with
even if he was still dealing with her."

The State's theory of the case was that the CWwas
treated |i ke a piece of property. Fromthe beginning of closing
argunent, the DPA argued that the case was about sex trafficking
or "forced prostitution.” The DPA noted that the CWadmtted to
facts that the jurors may find distasteful and that put her in an
unfavorable |ight,

[ bJut nonetheless, [the CW is a person, and again, we are
not asking you to like her or dislike her, to be friends
with her or to not. What we're asking for you to do is to
|l ook at the evidence in this case despite how you may feel
about her and to | ook at the conduct. . . . It is, again,
about | ooking at the evidence and | ooking at the conduct of
these two Defendants|.]

In response, the defense for both Bruce and MKi nl ey
argued, anmong other things, that the CWis not credible and that
her testinony should not be believed. As asserted by Bruce's
counsel during closing argunent, "I will give you a handful of
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reasons of why you should not believe [the CN, you should not
bel i eve just about anything that conmes out of her nouth.”

In rebuttal closing argunent, the DPA chall enged
Bruce's testinony and then argued as foll ows:

The reasonable inference that you can draw fromthe

facts of this case is that they were passing her around like
a piece of property. They were trying to make money off of

her, and she wasn't doing her job. She was getting |azy,
she was pregnant, she was sleeping too nmuch, feeling a
little tired, and they were pissed, and the video was shown
to Lando because they needed to show himthat they took care
of business, that she was sent a message |oud and clear that
she'd better get her butt working or she was going to suffer
anot her beat-down. That is why the video was taken, that is
why it was shown to Lando, because he's the one who started

it

off. All of these guys noved in line, and they passed

her around like a piece of property.
So this whole thing about her lying and can't be
bel i eved, well, the only people who can't be believed was

[ Keshawn] and M. Bruce. The fact of the matter is that
they treated [CW |ike she was property. And the odd thing

about it is that it's as if this all happened, like, back in
the 1700's, 1800's, where we owned people, where people were

owned and disrespected and made to do things that they

didn't want to do.

But this crime happened in 2014, 2014, and we, as a

soci ety, have evolved, you would think, but not to these two
gentl emen here. They didn't see her as anything more than a
piece of property to pass around, to mstreat, to humliate

intimdate, beat, and force. That is how they viewed her
that is how they treated her. But she's not a piece of
property. | mean, she's somebody's daughter, she's

somebody's friend, she's a mother, she's a woman, she is a

person, and she deserves to be treated properly[.]

(Enmphasi s added.)

As expl ai ned above, the CWtestified that she felt |ike
she was the property of Bruce and McKinley. Fromthe start of
cl osing argunent, the DPA argued that the CWis a person and not
property, and that regardl ess of whether the jury agreed with the

CWs actions, she

is a person.” The DPA then referred to the

defendants as treating the CWIlike property throughout rebuttal
argunment, asserting that they passed her around |ike property,

treated her

i ke property, and saw her as a piece of property.
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The DPA concluded with the statenents: "But she's not a piece of
property. | mean, she's sonebody's daughter, she's sonebody's
friend, she's a nother, she's a woman, she is a person, and she
deserves to be treated properly[.]" This statenent, like the
DPA' s statenents about "sex trafficking"” and about a tinme when
"peopl e were owned"” -- all taken in context -- supports the
State's overall thenme or theory that the CWis a person, but the
defendants treated her |ike a piece of property from whomthey
derived financial gain. There is no dispute that the statenent
in question is supported by evidence in the record. @G ven that
the State has wide latitude in discussing the evidence, that the
prosecutor can draw all reasonable inferences fromthe evidence,
and that closing argunent affords the parties the opportunity to
persuade the jury of their respective theories of the case, the
statenent in question was not inproper.

This case is also distinguishable fromRogan. In
Rogan, the Hawai ‘i Suprenme Court first concluded that the deputy
prosecutor's reference to the defendant as a "black, mlitary
guy" "was an inproper enotional appeal that could foreseeably
have inflamed the jury." Rogan, 91 Hawai ‘i at 414, 984 P.2d at
1240. The suprene court further concluded that:

[t] he deputy prosecutor's inflammatory reference to Rogan's
race was further conpounded by the statement that the
incident was "every nother's nightmare," which was a

bl atantly i nproper plea to evoke synmpathy for the
Compl ai nant's nother and represented an inplied invitation
to the jury to put themselves in her position. Li ke the
deputy prosecutor's reference to [the defendant's] race, the
"every mother's nightmare" comment was not relevant for
purposes of considering whether [the defendant] committed
the acts charged.

I d. (enphasis added).

In this case, however, there was no "inflamratory”
statenent based on race or any other discrimnatory basis.
Rat her, the statement that the CWis a daughter, friend, nother,
and woman, was couched between the statenents that she is not
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property and that she is a person. G ven the evidence in the
record and the context of the entire closing argunents, the
chal | enged statenent was not an enotional appeal or an invitation
to the jury to put thenselves in CWs position. Rather, the
statenent underscored the State's thenme, based on evidence, that
the defendants treated the CWIike property to gain financially,
but that she was not property. Thus, the DPA's coments in this
case are unlike the statenents found to be inproper in Rogan.

"Prosecutorial msconduct warrants a new trial or the
setting aside of a guilty verdict only where the actions of the
prosecutor have caused prejudice to the defendant's right to a
fair trial." State v. MGiff, 76 Hawai ‘i 148, 158, 871 P.2d
782, 792 (1994); see also Mars, 116 Hawai ‘i at 142-43, 170 P. 3d
at 878-79 (holding that even a statenent problematic in the
abstract was not plain error given the context of the entire
closing argunent). Here, the DPA's chall enged statenent did not
prejudice Bruce's right to a fair trial

For these reasons, | would affirmthe "Judgnment of
Convi ction and Sentence" entered against Bruce in this case.






