NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

NO. CAAP-15-0000461

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
GECRCE FUKUCKA, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE SECOND CI RCUI T
MOLOKA'l DI VI SI ON
(CASE NO 2DTA-14-01165)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Geor ge Fukuoka (Fukuoka) appeal s
fromthe Notice of Entry of Judgnent and/or Order and
Pl ea/ Judgnent, entered on April 14, 2015, in the District Court
of the Second Circuit, Mlokai Division (District Court).?

On Cct ober 22, 2014, Fukuoka was charged with Operating
a Vehicle Under the Influence of an Intoxicant (OVUI) in
viol ation of Hawaii Revised Statutes (HRS) 8§ 291E-61(a)(3)
(Supp. 2015), Inattention to Driving in violation of HRS § 291-12
(Supp. 2015), Reckless Driving of Vehicle in violation of HRS §
291-2 (2007), Duty Upon Striking Unattended Vehicle or O her
Property in violation of HRS § 291C 15 (Supp. 2015), and Lack of
Due Care in violation of Maui County Code 8§ 10.52.010.

The Honorable Kirstin M Hanman presided.
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On April 14, 2015, upon a notion by Fukuoka, the
District Court dismssed all charges w thout prejudice for
violation of Rule 48(b) of the Hawai ‘i Rul es of Penal Procedure
(HRPP) . 2

On appeal, Fukuoka contends the District Court erred by
di smi ssing the charges wi thout prejudice instead of with
prej udice.?®

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Fukuoka's point of error as follows:

In State v. Estencion, 63 Haw. 264, 625 P.2d 1040
(1981), the suprene court mandated that "the seriousness of the
of fense; the facts and the circunstances of the case which led to
the dism ssal; and the inpact of a reprosecution on the
adm nistration of this chapter and on the adm nistration of
justice" be considered in deciding whether to dismss a case with
or without prejudice. 1I1d., at 269, 625 P.2d at 1044 (citation
omtted). "Atrial court's ruling on a notion to dismss an
indictment is reviewed for an abuse of discretion.” State v.
Mendonca, 68 Haw. 280, 283, 711 P.2d 731, 734 (1985).

2 HRPP Rul e 48(b) provides, in pertinent part:
(b) By court. Except in the case of traffic offenses that
are not puni shable by inmprisonment, the court shall, on

notion of the defendant, dism ss the charge, with or without
prejudice in its discretion, if trial is not commenced
within 6 nonths:

(1) fromthe date of arrest if bail is set or from
the filing of the charge, whichever is sooner,
on any offense based on the same conduct or
arising fromthe same crim nal episode for which
the arrest or charge was made; or

(2) fromthe date of re-arrest or re-filing of the
charge, in cases where an initial charge was
di sm ssed upon notion of the defendant; or

(3) fromthe date of mstrial, order granting a new
trial or remand, in cases where such events
require a new trial

8 Al t hough Fukuoka appealed fromthe order denying his motion for
reconsi deration, he did not challenge this order in his points on appeal nor
did he present any argunent stating why the order was entered in error.
Therefore, he has waived any challenge to the May 26, 2015 Order denying his
nmot i on. Hawai ‘i Rul es of Appellate Procedure Rule 28(b)(4), and (7).

2
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On appeal, Fukuoka argues that the offenses charged are not
serious under the Estencion analysis.

Fukuoka cites federal cases which hold that
m sdeneanors are not consi dered serious offenses for purposes of
the Speedy Trial Act. Thus, Fukuoka argues that since the
charges agai nst himwere petty m sdeneanors, the District Court
erred by holding that the charges were serious under its
Est enci on anal ysis. Fukuoka al so clainms that nunmerous courts
have rul ed that using the maxi mum puni shnent prescribed by
statute is the proper nmeasure of the severity of the crinme under
the Speedy Trial Act. However, Fukuoka has failed to present any
authority supporting the proposition that possible penalty al one
determ nes whether a crinme is serious for HRPP Rul e 48 purposes,
and we find none.

Prior to the enactnment of HRS Chapter 291E in 2000, HRS
§ 291-4 defined the offense of Driving Under the Influence of
I ntoxi cating Liquor (DU). State v. Weeler, 121 Hawai ‘i 383,
392-93 n. 11, 219 P.3d 1170, 1179-80 n.11 (2009). In State v.
Leatiota, 69 Haw. 253, 739 P.2d 930 (1987), the court held that
the offense of DU was not subject to the tinme Iimtations of
HRPP Rul e 48 because it was deened a traffic offense. Yet, the
court stated that although the of fense was exenpted by statute,
it was nonetheless "a serious crinme." 1d.

In State v. Nakata, 76 Hawai ‘i 360, 374, 878 P.2d 699,
713 (1994), the court held that defendants charged with violating
HRS § 291-4 for the first tine were not entitled to a jury trial
because it was a "constitutionally petty offense.”

However in State v. Lau, 78 Hawai ‘i 54, 62, 890 P.2d
291, 299 (1995) the court held that a charge of DU under HRS
§ 291-4 fell within the scope of HRPP Rul e 48, reversing
Leatiota. The court held that the purpose of HRPP Rule 48 was to
ensure the speedy resolution of cases where a person is charged
with a crimnal offense and subject to a possible term of
i mprisonnment. 1d. at 60, 890 P.2d at 297. Thus, HRPP Rule 48
was nmade applicable to a traffic offense where there was a
possibility of inprisonment. 1d. at 61, 890 P.2d at 298.
However, "HRPP Rule 48 is 'separate and distinct' fromits
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constitutional counterparts.'™ 1Id. "A violation of HRPP Rule 48
entitles the defendants to have the trial court dismss the
charges against themw th or without prejudice.” 1d. at 62, 890

P.2d at 299 (internal quotation marks omtted). Wereas, the
only remedy for a violation of a defendant's constitutional right
to a speedy trial is dismssal with prejudice. [d.

Nakata and Lau denonstrate that the seriousness of an
of fense with respect to HRPP Rule 48 is not related to whether
the offense is constitutionally petty. Lau specifically included
a first time DU within the scope of HRPP Rule 48 after Nakata
precluded the right to a jury trial for the sane offense. A
violation of HRPP Rule 48 is not equivalent to a violation of a
constitutional right to speedy trial. Thus, the fact that an
of fense is constitutionally petty does not determ ne whether an
of fense is serious under Estencion.

In State v. Kim 109 Hawai ‘i 59, 66, 122 P.3d 1157,
1164 (App. 2005), this court affirmed the dism ssal of a felony
charge without prejudice for violation of HRPP Rule 48. GCiting
United States v. Pierce, 17 F.3d 146, 149 (6th G r. 1994), this
court held that the trial court reasonably considered the
Est enci on factors and properly bal anced them when it rejected the
defendant's clains that a class C felony was not a serious
offense. 1d. at 62-64, 122 P.3d at 1160-62.

In Pierce, the court rejected the defendant's argunent
that the federal sentencing guidelines should be used to
det erm ne whether or not the offense was "serious" for a
violation of the Speedy Trial Act by stating:

While a primary method of judging the seriousness of
an offense is by conparing it to other crimes, that
does not mean that a mechanical test based upon the
Gui del i nes nust be used to | abel an offense "serious"
or "not serious." Rather, the Speedy Trial Act's
requi rement that courts nust consider "the seriousness
of the offense" sinply demands that the gravity of the
crime be carefully considered as a factor in deciding
whether to dism ss without prejudice. There are many
crimes nore serious than Pierce's income tax evasion
as well as many |l ess serious. The district court
reasonably considered this factor and properly

bal anced it with the other factors.

Pierce, 17 F.3d at 148-49.
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Simlar to Pierce, Fukuoka clains that the possible
puni shment shoul d det erm ne whet her his offenses were serious.
As the Pierce court indicated, such a nechanical test should not
be used to classify an offense as serious. 1d. Federal courts
have affirmed that the trial court may consider the maximm
possi bl e puni shment when determ ning the seriousness of an
offense. United States v. Howard, 218 F.3d 556, 561 (6th Cr
2000); United States v. Koory, 20 F.3d 844, 847 (8th Cr. 1994);
United States v. Ml quizo, 824 F.2d 370, 371 (5th Cr. 1987);
United States v. Simons, 786 F.2d 479, 485 (2d Cir. 1986).
However, other federal courts have also affirmed that offenses
were serious based upon other factors. United States v. Brown,
770 F.2d 241, 244 (1st Gr. 1985) (distribution of substantia
anount of a hard drug is a serious and grave of fense agai nst
society as a whole); United States v. Kiszewski, 877 F.2d 210,
214 (2d Gr. 1989) (charge of making false statenents is serious
because it strikes at the heart of administering crimnal |aw);
Pierce, 17 F.3d at 148 (inconme tax evasion is serious due to
i mportant duty to obey and need to enforce tax | aw conpli ance).
Maki ng t he maxi mum possi bl e puni shnent determi native of the
seriousness of an offense unnecessarily curtails the trial

court's discretion to evaluate the gravity of the crine.

Consi deration of the maxi mum possi bl e punishnent is nmerely one
measure of the gravity of the offense. Howard, 218 F.3d at 561
(maxi mum sentence of life inprisonment for aggravated sexual
assault underscores the gravity which it was viewed by Congress).
Thus, the nmaxi mum possi bl e puni shnment may be used in the
Estenci on factor analysis but is not determnative.

I n addition, when determ ni ng whet her offenses are
serious, the trial court nmay consider the conbination of the
charges in its Estencion analysis. United States v. Dessesaure,
556 F.3d 83, 85-86 (1st Cir. 2009) (offenses charged were serious
when conbi nation of drug trafficking and guns has inposed a grim
toll on society); Koory, 20 F.3d at 846-47 (offenses of using and
carrying firearmduring drug trafficking crime and possessi on of




NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

cocaine with intent to distribute were serious offenses when gun
used in a drug trafficking offense).

In this case, the District Court concluded that
al t hough the charges were petty m sdeneanors, all of the offenses
were serious, the offenses were inextricably tied to the OVU |
charge, and that OVU | was a serious offense because it could
result in significant harmto life and property by way of
vehi cul ar accidents due to intoxicated driving. The District
Court coul d have properly concluded that the gravity of the
charges taken as a whole were nore serious than any of the
charges consi dered separately. Therefore, this court cannot
conclude that the District Court abused its discretion in finding
that the offenses were serious. Consequently, the District Court
did not err by dism ssing the charges agai nst Fukuoka wi t hout
prej udi ce.

Fukuoka al so argues that the District Court nmay have
been "inproperly influenced with numerous, unverified hearsay
about the underlying factual allegations of the case instead of
focusing on the charges and the | egislature's determ nation of
their seriousness by their respective maxi mum penalties.”

However, the authority upon which Fukuoka relies does not

prohi bit consideration of the facts of the case itself in
determ ning the seriousness of the offenses. Moreover, as
neither the transcript Fukuoka presents nor the District Court's
findings of fact and conclusions of |aw indicate reliance on the
"underlying factual allegations”, Fukuoka's argunent is
unsupported by this record.

Fukuoka points to the prosecution's refiling of the
charges before his reconsideration notion was deci ded. However,
he has not nmade a cogent argunent regarding how this fact rel ates
to the Estencion factors, and we reject it.

Simlarly, Fukuoka has failed to show how his remaining
argunents, which appear to be challenges to the prosecution's
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argunent s bel ow, support his challenge to the District Court's
conclusions of law and we therefore find themw thout nerit.

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Notice of Entry of
Judgnent and/or Order and Pl ea/ Judgnent, entered on April 14,
2015 in the District Court of the Second G rcuit, Ml oka‘
Division, is affirned.

DATED: Honol ul u, Hawai ‘i, Septenber 20, 2016.

On the briefs:

Hayden Al uli,
f or Def endant - Appel | ant .
Presi di ng Judge

Artemi o C. Baxa

Speci al Deputy Prosecuting

At tor ney,

County of Maui, Associ at e Judge
for Plaintiff-Appellee.

Associ at e Judge





