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NO. CAAP- 15- 0000363
I N THE | NTERVEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘I
ROBERT FLUBACHER, Petitioner-Appellant, v.
STATE OF HAWAI ‘I, Respondent - Appel | ee
APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(S.P.P. NO 14-1-00004)

SUMVARY DI SPCSI TI ON ORDER
(By: Fol ey, Presiding Judge, and Leonard and Reifurth, JJ.)

Petitioner-Appellant Robert Flubacher appeals fromthe
Fi ndi ngs of Fact, Conclusions of Law and Order Denying Petition
to Vacate, Set Aside, or Correct Judgnent or to Rel ease
Petitioner from Custody Wthout a Hearing, filed on April 2,
2015, in the Grcuit Court of the First Crcuit ("Grcuit
Court").! On appeal, Flubacher contends that the GCrcuit Court
erred by denying his Hawai ‘i Rul es of Penal Procedure ("HRPP")
Rul e 40 Petition to Vacate, Set Aside, or Correct Judgnent or to
Rel ease Petitioner from Custody ("Petition"), filed January 27,
2014, and his First Anended Petition to Vacate, Set Aside, or
Correct Judgnent or to Rel ease Petitioner from Custody ("Anended
Petition"), filed August 21, 2014, wthout a hearing.

Fl ubacher contends that his extended sentence was
illegal under Apprendi v. New Jersey, 530 U S. 466 (2000) and
Ring v. Arizona, 536 U.S. 584 (2002). He clains that he is not
requesting retroactive application but only "application of
Apprendi, Ring, and 'Cunningham [v. California, 549 U S. 270
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(2007)] by itself, separate from Bl akely [v. Washington, 542 U. S.
296 (2004)] and [United States v.] 'Booker'[, 543 U S. 220
(2005)]." In the alternative, Flubacher clains that he is
entitled to retroactive application of Apprendi and that Loher v.
State, 118 Hawai ‘i 522, 193 P. 3d 438 (App. 2008) overruled in
part by State v. Auld, 136 Hawai ‘i 244, 254, 361 P.3d 471, 481
(2015), is not controlling authority in his case.

Fl ubacher asserts that the remaining clains in his
petition were not wai ved. However, Flubacher only provides an
argunment with respect to his claimthat the Grcuit Court
i nproperly considered a fact not in evidence-that he hit a wonman
w th a hamrer—-when deciding to i npose extended terns of
i npri sonment .

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents they advance and the issues they raise, we resolve
Fl ubacher's points of error as follows, and affirm

On June 12, 2003, Flubacher pled guilty to charges in
five different cases: (1) C. No. 01-1-2788 (from Decenber 3-10,
2001, drove a car without the owner's perm ssion and w thout a
driver's license); (2) C. No. 01-1-2789, ( on Decenber 4, 2001,
ki cked a woman in the face while taking her purse and her
father's car, hit two nmen with a hamrer, and stabbed one man in
the knee); (3) C. No. 02-1-0089 (on Decenber 8, 2001, robbed the
7-11 store on Kapiolani Blvd. while brandishing a knife); (4) Cr.
No. 02-1-0090 (on Decenber 9, 2001, robbed the French Wench gas
station while brandishing a knife); and (5) C. No. 02-1-0125 (on
Decenber 6, 2001, robbed the 7-11 store on Ala Myana Blvd. while
brandi shing a knife).

On Septenber 12, 2003, Flubacher was sentenced in each
of the five cases. The Crcuit Court then heard the State's
Motion for Extended Termof Inprisonnment in relation to each of
the five cases. The court granted the notion, finding that
Fl ubacher was a "multiple offender” within the neaning of Hawai i
Revi sed Statutes 8 706-662(4)(a), that he was on parole in Cr.
No. 96-1373 when he commtted the instant offenses, that he posed
a serious threat to the community, and that his long-term
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i ncarceration was necessary for the public. Consequently, the
court extended Fl ubacher's sentences as foll ows:

In Cr. No. 01-1-2788, five year termof inprisonnent to
ten years; in Cr. No. 01-1-2789, twenty year term of inprisonnent
tolife with the possibility of parole in Count |, ten year terns
of inprisonnment to 20 years in Counts Il and Ill, and five year
terms of inprisonnent to ten years in Counts IV and V; and in Cr.
Nos. 02-1-0089, 02-1-0090, and 02-1-0125, twenty year terns of
inmprisonnment to life with the possibility of parole. Flubacher
did not appeal his conviction or sentence in any of the five
cases.

On Decenber 13, 2005, Flubacher filed a petition for
post-conviction relief pursuant to HRPP Rule 40 and the case was
docketed as S.P.P. No. 05-1-0081. Gircuit Court mnutes indicate
that the petition was denied on the day it was filed but no
witten order was entered denying the petition.

On January 27, 2014, and on August 21, 2014, Fl ubacher
filed the instant Petition and Anended Petition. Flubacher
stated four grounds for relief in the Arended Petition. On April
2, 2015 the GCrcuit Court issued its Findings of Fact,
Concl usi ons of Law, and Order Denying Petition to Vacate, Set
Asi de, or Correct Judgnent or to Release Petitioner from Custody
Wthout a Hearing which denied the Petition and Amended Petition.

The Circuit Court did not err in denying Flubacher's
Petition and Arended Petition without a hearing. Flubacher is
not entitled to direct application of Apprendi, R ng, or
Cunni ngham because he did not appeal any of his convictions and
thus they becane final in 2003. Accordingly, the only mechani sm
by whi ch Fl ubacher may chall enge his sentences is a petition
under HRPP Rul e 40.

Fl ubacher appears to claimthat Apprendi and Ring
shoul d apply to his sentencing, but does not include Bl akely and
Booker because those cases were decided after his convictions
becane final. Flubacher asserts that his case is distinguishable
from Loher. W disagree. In Loher, this court stated that we
need not deci de whet her Cunni ngham was appli cabl e because Loher's
conviction was final on July 20, 2003, "long before the Suprene
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Court's decision in Blakely and Booker." Loher, 118 Hawai ‘i at
537-38, 193 P.3d at 453-54. Thus, this court then determ ned
that it did not need to |look further than Bl akely and Booker,
both of which do not apply retroactively on collateral review,
because, Loher's sentence was finalized before both decisions.

Id. Simlarly, Flubacher's conviction was also finalized in 2003
and, therefore, this court need not deci de whether Cunni ngham was
applicable. Thus, Flubacher's contention is without nerit.

Fl ubacher's contention that the GCrcuit Court
erroneously considered the fact that he hit one of his victins
with a hamer was waived. Haw. R Penal P. 40(a)(3). Flubacher
states that during his sentencing hearing on Septenber 12, 2003,
hi s counsel contested the claimthat he hit a wwtness with a
hammer. However, Flubacher did not appeal his conviction or
sentence in 2003, has failed to present any facts to rebut the
presunption that the failure to raise the issue was nade
know ngly, and does not prove the existence of the extraordinary
circunstances to justify his failure to raise the issue. Haw R
Penal P. 40(a)(3); Stanley v. State, 76 Hawai ‘i 446, 451, 879
P.2d 551, 556 (1994).

Even if the argunent was not waived, there is evidence
in the record that Flubacher hit the victimwith a hammer. On
the Guilty Plea formin C. No. 01-1-2789 which was signed by
Fl ubacher on June 12, 2003, it states, "On 12/4/01, in the Gty &

County of Honolulu, State of Hawaii, | kicked a woman in the
face, hit 2 men wth a hammer, and stabbed one man in the knee,
causing serious bodily injuries to each. By force, | took the

woman's purse and her father's car, all w thout permssion."
Furthernore, during Flubacher's sentencing hearing, a wtness
stated that Flubacher "hit ne in the face wwth a hanmmer." In
sum there was evidence in the record to support the Crcuit
Court's statement that Flubacher hit the victimw th a hamer.
See Stanley, 76 Hawai ‘i at 449, 879 P.2d at 554 (quoting State v.
Allen, 7 Haw. App. 89, 92, 744 P.2d 789, 792 (1987) ("Were
exam nation of the record of the trial court proceedi ngs
indicates that the petitioner's allegations shown no col orabl e
claim it is not error to deny the petition w thout a
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hearing.")).

Therefore, the Findings of Fact, Conclusions of Law and
Order Denying Petition to Vacate, Set Aside, or Correct Judgnent
or to Release Petitioner from Custody Wthout a Hearing, filed on
April 2, 2015, in the Grcuit Court of the First Grcuit is
af firnmed.

DATED: Honol ul u, Hawai ‘i, Septenber 16, 2016.

On the briefs:

Robert Fl ubacher, Presi di ng Judge
Pro Se Petitioner-Appellant.

St ephen K. Tsushi ma,

Deputy Prosecuting Attorney, Associ at e Judge
Cty & County of Honol ul u,

for Respondent - Appel | ee.

Associ at e Judge





