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OCPINITON OF THE COURT BY FOLEY, J.

Conpl ai nant s- Enpl oyees/ Appel | ant s- Appel | ants Bernard
Kuanobo (Kuanoo), Denise Gabriel (Gabriel), Kelii Lau (Lau), Arasi
Mose (Mose), and Fiafia Sataraka (Sataraka) (collectively,
Appel I ants) appeal fromthe May 24, 2013 "Order Dism ssing
Appeal " and June 4, 2013 "Judgnent"” both entered in the Crcuit
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Court of the First Circuit!® (circuit court).

On appeal, Appellants argue that the circuit court
erred by:

(1) affirmng the findings of fact (FOFs) of
Agency/ Appel | ee- Appel | ee State of Hawai ‘i Merit Appeal s Board
(Board);

(2) holding that the Board's conclusions of |aw (COLs)
"were supported by its [FOFs] and were not nade in violation of
constitutional or statutory provisions" or "made upon unl awf ul
procedure";? and

(3) upholding the Board' s determ nation that the
recrui tment and exam nati on process of Respondent - Enpl oyer/
Appel | ee- Appel | ee State of Hawai ‘i, Departnment of Public Safety
(PSD) was "fair and inpartial."

| . BACKGROUND

This is a secondary adm nistrative appeal fromfive
separate Board orders, each entitled "Findings of Fact,
Concl usi ons of Law, Decision and Order"® (FOFs/ COLs), which
affirmed PSD s deci sion not to pronote Appellants.

Appel I ants worked as Adult Correction Oficers (ACO
for PSD and were nenbers of the United Public Wrkers Union
(Union). Between 2009 and 2010, PSD issued "Depart nental
Conmpetitive Announcenents"” for various ACO |V and V positions,
whi ch are supervisory positions within PSD (Supervisory
Positions).* Appellants each submitted applications seeking

! The Honorabl e Rhonda A. Nishinmura presided

2 For clarity, this opinion consolidates what was originally the

second and third points of appeal in Appellants' opening brief, and addresses
the two points as one

3 Al t hough the circuit court consolidated the five appeals, which

have sim | ar underlying facts, Appellants initially sought relief before the
Board individually. As a result, the Board filed separate FOFs/COLs for each
Appel | ant.

4 PSD' s "Departmental Conpetitive Announcement" advertised the

vacant Supervisory Positions. The announcenent i ndicated

ACO IV SUMVARY OF DUTIES: Participate in the correctiona

process of adult residents in a correctional facility as a

pri mary assignment and perform security and cust odi al

duties; or serve as assistant to a higher level officer in
(continued...)
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pronotions to the Supervisory Positions. Appellants received
letters from PSD acknow edgi ng PSD s recei pt of Appellants
applications and letters stating that they were each eligible for
consideration. Appellants then signed consent and wai ver forns,
whi ch aut horized the rel ease of records and information
pertaining to Appellants' backgrounds for the purpose of aiding
PSD s determination as to whether Appellants nmet fitness and
suitability requirenents for the Supervisory Positions.

In review ng Appel lants' records—ncl udi ng, but not
limted to, Appellants' disciplinary records, enploynent history,
and wor k performance—PSD di scovered that Appellants had each been
suspended for violating PSD s Standards of Conduct® within two
years of their application and that there was proper cause for

4(...continued)
charge of an area in a correctional facility on a shift,
including the supervision of a small group of correctiona
officers, and participate in the correctional process of
adult residents; and perform other related duties as
assi gned.

ACO V _SUMMARY OF DUTIES: Supervise the work of all other
corrections officers on a shift in a correctional facility;
with limted staff inmate popul ati on and program activities;
or supervise, through one or more subordi nate supervisors,
the activities of a functional correctional area in a major
correctional facility; and perform other related duties as
assi gned.

PERSONAL REQUI REMENTS: Applicants must denmonstrate that they
possess traits and characteristics required for this work.
Anmong these are: alertness, tact, integrity, honesty, good
judgment, and ability to deal with inmates and enpl oyees.

QUALI TY OF EXPERI ENCE: Possession of the required nunber of
years of experience will not in itself be accepted as proof
of qualification for a position. The applicant's overal
experience must have been of such scope and |evel of
responsibility as to conclusively denmonstrate that he/she
has the ability to performthe duties of the position for
whi ch he/she is being considered.

5 The PSD' s Standards of Conduct establishes the proper conduct that
ACOs must follow when performng their duties. ACOs are given a copy of the
St andards of Conduct during their basic recruit training and are trained on
its requirements.
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PSD s disciplinary actions.® PSD determ ned that Appellants,
based on PSD s background investigations, were "unsuitable" for
the Supervisory Positions for the foll ow ng reasons:

1. I nadequat e anount of elapsed time fromthe effective
date of your suspension to show rehabilitation.

2. [ Appel  ants'] decision to violate or disregard the
St andards of Conduct.

In separate letters to each Appellant, PSD inforned Appellants
that they had not been selected for pronotions to the Supervisory
Posi ti ons.

Appel l ants each wote internal conplaints to PSD
requesting reconsideration of its decision, but PSD sustained its
determi nations of unsuitability w thout further review
Appel l ants then individually appeal ed the PSD s decisions to the
Board and the Board held hearings to determ ne "with respect to
t he nonsel ection taken on the [ Supervisory Positions], did [PSD]
conply with the established |laws, rules, regul ations, policies,
procedures and/ or practices governing the selection process.”

On February 29, 2012, the Board hel d separate hearings
on Kuanmobo and Gabriel's appeals. At Kuanpo's hearing, PSD
Personnel O ficer Colleen Myasato (Myasato) testified that the
unwitten practice within PSD was to deem applicants as
unsui table for pronotion if they had been suspended for violating
the Standards of Conduct within two years of when pronotion was
sought (suspension policy). The suspension policy was
i npl emented to prevent the pronotion of ACOs who had recently
failed to follow the Standards of Conduct. PSD Personnel
Managenent Specialist Cayton Kitanmori (Kitanori) testified that
t he suspension policy was devel oped in 2005 after wardens
expressed concern that ACCs were being pronoted when they had

6 Kuanoo was suspended for two working days for failing to submt a

report of an incident that Kuamoo observed on June 16, 2009. Gabri el was
suspended for five working days for a verbal confrontation with another ACO

t hat occurred on April 16, 2009. Lau was suspended for one working day for
accrui ng unaut horized overtime on April 28, 2010. Sataraka was suspended for
one working day for inproperly releasing an inmate on June 12, 20009. Mose was
suspended for ten working days for failing to wear the proper footwear and for
sl eeping on while on duty on September 10, 2010.

We note that the Union's Unit Collective Bargaining Agreement with

PSD provided Appellants with the right to challenge their suspensions through
a grievance process, but Appellants did not engage the grievance process.

5
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suspensions on their record. The wardens viewed this as
worri some because the ACCs were "taking on positions that [were]
considered to be higher responsibility, these are supervisors."
The Board ultinmately deni ed Kuanoo's appeal in a FOFs/COLs dated
May 10, 2012 and denied Gabriel's appeal in a separate FOFs/ COLs
dated May 16, 2012.

On June 20, 2012, the Board held a joint hearing for
t he appeal s of Mbse, Lau, and Sataraka. In three separate
FOFs/ COLs dated August 14, 2012, the Board denied the appeal s of
Mose, Lau, and Sat ar aka.

The Board's five FOFs/COLs made nearly identical FOFs
and COLs as to each Appellant. Notably, the Board found in each
case:

14. Appel |l ant did not present credi ble evidence or argue
convincingly that the [PSD] had comm tted any
vi ol ati ons of established |aws, rules, regul ations,
policies, procedures, and/or practices governing the
recruitment and exam nation process in its
non-sel ecti on of Appellant to the [Supervisory
Position].

15. Conversely, [PSD], through its presentation
document ation, and the testimony of its witnesses,
provi ded credi ble evidence that the recruitment and
exam nation process was fair and inpartial

In addition, all the Board's FOFs/COLs concluded, "Pursuant to

[ Hawai i Revi sed Statutes (HRS) 8] 91-10(5) [(2012 Repl.)],

Appel lant has failed to prove by a preponderance of the evidence
that [PSD] did not conply with any applicable |law, rule, policy,
procedure or practice governing the recruitnment and exam nati on

process."

On June 8, 2012, Kuanmpo filed his notice of appeal and
on June 15, 2012, Gabriel filed her notice of appeal to the
circuit court fromthe Board's FOFs/COLs. Mse, Lau, and
Sataraka also filed individual notices of appeal to the circuit
court fromthe Board' s FOFs/COLs on August 30, 2012. On
Novenber 16, 2012, the circuit court entered an order
consolidating the five appeals.

On May 24, 2013, the circuit court entered its "Oder
D sm ssing Appeal ," which (1) affirnmed the Board's FOFs/COLs and
(2) dismssed all five adm nistrative appeals. Specifically, the
circuit court held:
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There is evidence in the record on appeal including
but not limted to the testimony of [Kitamori] and the
decl arations of [Myasato], Roy Yamanoto and Edwin T.

Shi moda, which explained the reasons for the creation of the
policy to find enployees with a prior suspension for

viol ati ons of the [PSD s] Standards of Conduct within the
past two years not suitable for promotions to [Supervisory
Positions] (namely that suspensions for violations of the

St andards of Conduct specifically correlate to both the
ability to properly and safely performthis very demandi ng
job and supervise others who do so).

These reasons al so expl ained why [ PSD] treated
suspensions (as opposed to lesser forms of discipline) for
vi ol ati ons of the Standards of Conduct as a bright l|ine
barrier to future pronotions for two years, as opposed to
| ooki ng at each violation on a case by case basis, as is
done by [PSD] with regard to pre-enployment past crim nal
convi ctions.

The reasons identified by [PSD] support the [FOFs]
made by the Board and are neither arbitrary, nor capricious
and are reasonably related to bonafide enployer concerns.
Therefore the Court finds that the Board's [FOFs] do not
violate the provisions of HRS § 91-14(g)(5) as they are not
clearly erroneous.

On June 4, 2013, the circuit court entered its "Judgnent."

On June 21, 2013, the Appellants filed a consoli dated
notice of appeal fromthe circuit court's May 24, 2013 "Order
Di sm ssing Appeal” and June 4, 2013 "Judgnent."

1. STANDARD OF REVI EW

"On secondary judicial review of an admnistrative
deci sion, Hawaii appellate courts apply the sane standard of
review as that applied upon primary review by the circuit court.”
Al ohaCare v. Ito, 126 Hawai ‘i 326, 341, 271 P.3d 621, 636 (2012)
(quoting Kaiser Found. Health Plan, Inc. v. Dep't of Labor &
| ndus. Relations, 70 Haw. 72, 80, 762 P.2d 796, 800-01 (1988)).

HRS § 91-14(g) (2012 Repl.), which sets forth the
appl i cabl e standard of review for adm ni strati ve appeal s,
provi des:

891-14 Judicial review of contested cases.

(g) Upon review of the record the court may affirm
the decision of the agency or remand the case with
instructions for further proceedings; or it may reverse or
nodi fy the decision and order if the substantial rights of
the petitioners may have been prejudiced because the
adm ni strative findings, conclusions, decisions, or orders
are:

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

7
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(3) Made upon unl awful procedure; or
(4) Af fected by other error of |law, or
(5) Clearly erroneous in view of the reliable,

probative, and substantial evidence on the whole
record; or

(6) Arbitrary, capricious, or characterized by abuse
of discretion or clearly unwarranted exercise of
di scretion.

"Under HRS § 91-14(g), conclusions of |aw are revi ewabl e under
subsections (1), (2), and (4); questions regardi ng procedural
defects are revi ewabl e under subsection (3); findings of fact are
revi ewabl e under subsection (5); and an agency's exercise of

di scretion is reviewabl e under subsection (6)."

Save Di amond Head Waters LLC. v. Hans Hedemann Surf, Inc., 121
Hawai ‘i 16, 24, 211 P.3d 74, 82 (2009) (brackets omtted)

(quoting Paul v. Dep't of Transp., 115 Hawai ‘i 416, 426, 168 P. 3d
546, 556 (2007)). |In addition, "[a] conclusion of |aw that
presents m xed questions of fact and law is revi ewed under the

clearly erroneous standard because the conclusion is dependent
upon the facts and circunstances of the particular case." Save
D anond Head Waters LLC., 121 Hawai ‘i at 25, 211 P.3d at 83
(quoting Del Monte Fresh Produce (Hawaii), Inc. v. Int'l
Longshore and Warehouse Uni on, Local 142, AFL-CI O, 112 Hawai ‘i
489, 499, 146 P.3d 1066, 1076 (2006)).

[11. DI SCUSSI ON

A. The circuit court did not err in finding the Board's FOFs
were not clearly erroneous.

Appel l ants argue that the circuit court erred in
finding the Board's FOFs were not clearly erroneous. Appellants
opening brief, however, fails to provide an argunent to support
t heir bl anket assertion and does not denonstrate how t he Board
clearly erred in its factual findings.” Therefore, the Board's
FOFs nust remain undi sturbed. See Kaho‘ohanohano v. Dep't of

7 To the extent that Appellants may attenpt to chall enge the

credibility of PSD's evidence, we note that "it is well-settled that an
appellate court will not pass upon issues dependent upon the credibility of

wi t nesses and the wei ght of the evidence; this is the province of the trier of
fact." Inoue v. lnoue, 118 Hawai ‘i 86, 101, 185 P.3d 834, 849 (App. 2008)
(citation and internal quotation marks omtted).

8
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Human Servs., State of Haw., 117 Hawai ‘i 262, 297 n. 37, 178 P.3d
538, 573 n.37 (2008); see also Hawai ‘i Rul es of Appellate
Procedure Rule 28(b)(7) ("Points not argued nmay be deened

wai ved. ").

B. The circuit court did not err in finding the Board' s COLs
were supported by its FOFs, were not nade in violation of the
| aw, and were not nade upon an unl awful procedure.

Appel l ants argue that the circuit court erred by
hol ding that the Board's COLs "were supported by its [FOFs] and
were not made in violation of constitutional or statutory
provi sions" or "made upon unl awful procedure[.]" Specifically,
Appel  ants contend that PSD viol ated applicable | aws because (1)
PSD did not disclose its suspension policy to the Union; (2)

PSD s suspension policy violates the "nmerit principle," as

articulated in HRS §8 76-1 (2012 Repl.); and (3) PSD was required
t o engage rul e-maki ng procedures under the Hawai ‘i Adm ni strative
Procedures Act (HAPA) before inplenmenting the suspension policy.

1. PSD was not required to disclose its suspension

policy during Union negotiations.

Appel l ants argue that PSD was required to disclose its
suspensi on policy during negotiations with the Union. According
to Appellants, "[t]he failure to disclose a critical requirenment
is inconsistent with the negotiation history between the parties
and transparency of the process in other respects.” Appellants’
opening brief, however, does not provide any factual support for
their contention that PSD was required to disclose its suspension
policy to the Union and, absent any evidence stating otherw se,
we decline to read such a requirenent into the record.

Therefore, we turn to whether PDS was required to
disclose its policy to the Union under applicable law. HRS § 89-
9 (2012 Repl.) codifies an enpl oyer's managenent rights in the
context of collective bargai ning negotiations, nmenoranda of
agreenent, and nenoranda of understanding. HRS § 89-9(d); see In
re Hawaii Org. of Police Oficers, 134 Hawai ‘i 155, 161, 338 P.3d
1170, 1176 (App. 2014), aff'd sub nom In re Gievance
Arbitration Between State O g. of Police Oficers, 135 Hawai ‘i
456, 353 P.3d 998 (2015). HRS § 89-9(d) provides, in rel evant
part:




FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

8§89-9 Scope of negotiations; consultation

(d) . . . The enployer and the exclusive
representative shall not agree to any proposal which would
be inconsistent with the merit principle . . . which would

interfere with the rights and obligations of a public
enmpl oyer to:

(2) Det erm ne qualifications, standards for work,
and the nature and contents of exam nations;

(3) Hire, pronote, transfer, assign, and retain
empl oyees in positions|.]

This subsection shall not be used to invalidate provisions
of collective bargaining agreements in effect on and after June
30, 2007, and shall not preclude negotiations over the procedures
and criteria on pronotions, transfers, assignments, denmotions,
|l ayoffs, suspensions, term nations, discharges, or other
di sciplinary actions as a perm ssive subject of bargaining during
coll ective bargaining negotiations or negotiations over a
menor andum of agreement, menmorandum of understandi ng, or other
suppl ement al agreement.

(Enmphases added.) Thus, pursuant to HRS § 89-9(d), an enpl oyer
has the freedomto pronote enpl oyees based on enpl oyer determ ned
qualifications. Nothing in HRS § 89-9 requires an enployer to
di sclose to the enpl oyee representative what qualifications it
wi || consider when pronoting enployees. HRS § 89-9 nerely gives
an enpl oyer and the enpl oyee representative the option to
negoti ate pronoti on procedures and criteria if they wish. See In
re Hawaii Org. of Police Oficers, 134 Hawai ‘i at 162, 338 P.3d
at 1177 ("HRS 8 89-9(d) represents the |egislature' s bal ance
bet ween policies of requiring enployers to fulfill their '"public
responsibility,” which would include consistency with the nerit
principle, and a public policy of "allow ng the public enployees
and their enployers free range in negotiating the terns of their
contract.'" (citation and brackets omtted)).

The record in this appeal includes one Menorandum of
Agreenment (MOA) between PSD and the Union pertaining to "filing
vacancies for [the Supervisory Positions]" and two Menoranda of
Under st andi ng (MOUs) anending the original MOA. In the MOA, PSD
and the Union agreed to the foll ow ng pronotion procedure:

4. When filling [the Supervisory Positions'] vacancies,
the followi ng shall apply:

a. [PSD] will conduct the process via Interna
Vacancy Announcement (1VA) recruitment process.

10
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The [PSD' s] Personnel Office . . . will be
responsi ble for this process.

e. [PSD's Personnel Office] shall notify enployees
via | VA and shall

2) Recei ve and screen applications to
ensure enpl oyees neet the m ni mum
qualifications for the position this
includes, but is not limted to
applicants who have docunented
refusal to accept tenporary
assi gnment .

g. Those applicants who have not passed and not
recommended for hire shall be notified
accordingly.

h. [ PSD's Personnel Office] shall process
those who are initially recommended for
hire by the Corrections, three-member
panel of subject matter experts
accordingly:

1) Process the applicant through usua
process (e.g., suitability in
accordance with Chapter 23-10
Adm nistrative Rules, Chapter
353C-5, Hawaii Revised Statutes).

a) Those applicants who are not
recommended for hire shall be
notified accordingly.

b) Those applicants who are
cl eared shall be recommended
for hire and processed
accordingly.

(Enmphasi s added.)

The MOA and MOUs do not contain a procedure for
suitability determ nations, nor do they contain a list of the
criteria that PSD will consider when determning the suitability
of ACO applicants. Consequently, PSD retained the right to
determne its process for nmaking suitability determ nations, and
it also retained the right to determ ne what qualities ACO
appl i cants nust possess for PSD to find themsuitable for the
Supervi sory Positions. Therefore, PSD did not violate HRS § 89-9
when it inplenmented its suspension policy and Appell ants’
argunent is without nerit.

2. PSD s suspension policy did not violate the "nerit

principle.”

11
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Appel l ants argue that PSD s suspension policy violates
the "merit principle" articulated in article XVlI, section 1 of
t he Hawai ‘i Constitution® and HRS § 76-1 (2012 Repl.).® In
Hawai ‘i, the "nerit principle" governs the enpl oynent of persons
in State civil service. Haw Const. art. 16, 8 1. Under HRS
8§ 76-1, "[t]he nmerit principle is the selection of persons based
on their fitness and ability for public enploynent and the
retention of enployees based on their denonstrated appropriate

conduct and productive perfornmance.” "Merit is served through a
system of conpetitive exam nations and qualification standards
ainmed at identifying conpetent candidates.” Konno v. CQy. of

Hawai ‘i , 85 Hawai ‘i 61, 68, 937 P.2d 397, 404 (1997); see HRS
8§ 76-1(2) (requiring the "[i]npartial selection of individuals
for public service by neans of conpetitive tests which are fair,
obj ective, and practical").

PSD i s responsible for ensuring that its enpl oyees are
of "reputable and responsible character.” Hawaii Admnistrative
Rules (HAR) 8§ 23-10-2(b) (effective Apr. 15, 2000).' To fulfil

8 Article XVI, section 1 of the Hawai ‘i Constitution provides, "The
empl oyment of persons in the civil service, as defined by law, of or under the
State, shall be governed by the merit principle."”

® HRS § 76-1 provides, in relevant part:

8§76-1 Purposes; merit principle. It is the purpose
of this chapter to require each jurisdiction to establish
and maintain a separately adm nistered civil service system
based on the nmerit principle. The merit principle is the
sel ection of persons based on their fitness and ability for
public enploynment and the retention of enployees based on
their denmonstrated appropriate conduct and productive
performance. It is also the purpose of this chapter to build
a career service in government, free from coercive politica
influences, to render inpartial service to the public at al
times, according to the dictates of ethics and norality and
in compliance with all | aws.

In order to achieve these purposes, it is the declared
policy of the State that the human resource programwithin
each jurisdiction be adm nistered in accordance with the

follow ng:

(2) I npartial selection of individuals for public
service by means of conpetitive tests which are
fair, objective, and practical][.]

10 HAR § 23-10-2 provides in relevant part:

(continued...)

12
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this responsibility, PSD has the authority to make suitability
determ nations of a prospective enployee's fitness pursuant to

HAR § 23-10-6 (effective Apr. 15, 2000), which provides:

§23-10-6 Suitability determ nation. A suitability
determ nati on may be made on staff member's or prospective
staff member's fitness for enploynent based on crim nal
hi story records, enployment records, and other such
informati on that the department deems necessary to ensure
that staff menmbers and prospective staff members are of
reput abl e and responsi ble character, and are capabl e of
perform ng the duties of the job.

Among ot her factors that PSD considers in determning
whet her ACO applicants are suitable for pronotions to Supervisory
Positions, is whether the ACOs have been suspended within the
past two years for violating the Standards of Conduct. I f ACCs
have been suspended within the determ ned tinme period, then the
PSD deens them unsuitable. According to Kitanori, the inpetus
for the suspension policy was a concern that ACOs who had been
suspended for violating the Standards of Conduct were being
pronoted to Supervisory Positions, which were "considered to be
hi gher responsibility [positions.]" According to PSD,

10(...continued)

8§23-10-2 General rule.

(b) Staff nmenbers and prospective staff menmbers shall
be of reputable and responsible character. In order to
ensure that staff nmenbers and prospective staff menmbers are
of reputable and responsi ble character and are capabl e of
perform ng the duties of the job, suitability assessnents
shall be ongoing and shall include periodic crimnal history
checks and such other investigation as the department deens
necessary.

1 During Kuamoo's Board hearing, Kitamori, PSD's Personne
Managenment Specialist, described the process PSD follows to fill vacant

Supervi sory Positions:

[KITAMORI:] We do a written test, and if the person
have to pass with a m nimum 70 percent, then we go by
wor kpl ace seniority. And dependi ng how many vacancies are
avail able, we then contact the senior person to do for
background suitability.

[PSD'S COUNSEL:] And what does the term background
suitability mean?

[ KITAMORI:] Suitability is just an exam nation process
whereby we do like a fitness for enmploynment. It covers sonme
predeterm ned things that we have to | ook at, and before we
can deem sonmeone suitable or not. And this is just for to
measure the -- we consider it to be for the reputable and
responsi bl e character of the individual

This process is consistent with the negotiated process articulated in the MOA
and MOUs.

13
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suspensions on an ACO s record indicates the ACO "[coul d ] not
follow their own Standards of Conduct." PSD wanted to "nake sure
t hat whoever [PSD is] pronmoting [iSs] going to foll ow the sane

St andards of Conduct that they're going to enforce upon whoever

t hey supervise."

PSD s suspension policy is objective and speaks
directly to PSD s responsibility to ensure that whonever it
pronotes to the Supervisory Positions has the necessary fitness
and character to fulfill the duties of the Supervisory Position,
whi ch includes ensuring that other ACOs do not violate the
St andards of Conduct. PSD s suspension policy, therefore, does
not violate the "nmerit principle" pursuant to HRS § 76- 1.

3. PSD s suspension policy was not a "rule" subject

to HAPA' s rul e-maki ng requirenents.

Appel l ants argue that PSD i nproperly pronul gated a
"rule"™ in violation of HAPA, HRS 88 91-1 et seq. (2012 Repl.),
when it inplenented its unwitten suspension policy in 2005. In
general, "[a] state agency nust conformto the requirenents of
HAPA when acting in a rul e-naking capacity." Rose v. (Oba, 68
Haw. 422, 425, 717 P.2d 1029, 1031 (1986). HRS § 91-1(4) defines
a "rule" as "each agency statenent of general or particul ar
applicability and future effect that inplenents, interprets, or
prescribes |law or policy, or describes the organization,
procedure, or practice requirenents of any agency." However,
"[t]he term does not include regulations concerning only the
i nternal managenent of an agency and not affecting private rights
of or procedures available to the public, nor does the term
i nclude declaratory rulings issued pursuant to section 91-8, nor
i ntra-agency nenoranda.” HRS 8§ 91-1(4) (enphasis added). Under
Hawai ‘i case law, informal policies that relate to an agency's

hiring policies are not "rules" and therefore, are exenpt from
HAPA' s public rul e-making requirenents. See G bb v. Spiker, 68
Haw. 432, 435, 718 P.2d 1076, 1078-79 (1986) (holding that "The
decision not to rehire [the former police chief] based on an
informal, unwitten policy against hiring anyone under

i nvestigation for possible crimnal wongdoing was a purely

i nternal managenent function not within the scope of HRS § 91-

1(4).").

14
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PSD s suspension policy only affects current ACOs and
only applies to PSD s internal pronotion decisions. The
suspension policy is, therefore, purely an "internal managenent"”
function that does not affect the "private rights of or
procedures available to the public.”" See Waugh v. Univ. of
Hawai i, 63 Haw. 117, 131, 621 P.2d 957, 968 (1980) (holding that
"[T] he area of concern raised by appellant is exenpted from
public rul e-maki ng procedures” because "the 'rules' of practice
whi ch appellant clains the University should be required to
promul gate woul d affect only the staff and faculty of the
University and not the 'private rights of or procedures avail able
to the public.'"). Because PSD s suspension policy is not a
"rule" as contenplated by HRS § 91-14(4), the policy is not
subj ect to HAPA's rul e-maki ng procedures and Appel |l ants' argunent
is without nerit.

C. The Board did not err in determining that PSD s recruitnment
and exam nation process was "fair and inpartial."

Appel l ants argue that the circuit court erred in
uphol ding the Board's determ nation that "PSD, through its
presentation, docunentation, and the testinony of its w tnesses,
provi d[ ed] credible evidence that the recruitnment and exam nation
process was fair and inpartial. . . ."' Appellants maintain
that, although PSD has the authority to make its own suitability
determ nati ons under HAR § 23-10-1, PSD could not base its
suitability determ nation solely upon its suspension policy
because "[t]he definition [of suitability] does not state that
any one factor will preclude an applicant froma positive finding
of suitability."

Wi |l e Appell ants characterize PSD s suitability
determ nation as being based on "one factor," the Board's
unchal I enged [ FOFs] found that PSD deenmed Appel |l ants unsuitable

12 Appel l ants argue in their opening brief that this court should

review the Board's determ nation that the promotion process was "fair and
impartial" for abuse of discretion standard, pursuant to HRS 8 91-14(g)(6).
However, we note that because the Board's determ nation presented a m xed
question of law and fact, we review the alleged error under a clearly
erroneous standard. See Save Di anmond Head Waters LLC., 121 Hawai ‘i at 25, 211
P.3d at 83 ("A conclusion of law that presents m xed questions of fact and | aw
is reviewed under the clearly erroneous standard because the conclusion is
dependent upon the facts and circumstances of the particular case." (citation
and internal quotation marks om tted)).

15
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for two reasons: (1) "lnadequate anmount of el apsed tine fromthe
effective date of the suspension to show rehabilitation" and (2)
"[Appel  ants'] decision to violate or disregard the Standards of
Conduct." The Board's finding is consistent with PSD s letters
to each Appellant notifying themof the two reasons PSD found
them unsui table and Kitanori's testinony that PSD not only

consi ders whet her an ACO has a suspension on record for its
suitability determ nations, but also takes into consideration
when a suspensi on was received. ?

HAR § 23-10-6 grants PSD with the discretion to nmake
suitability determ nations "based on crimnal history records,
enpl oynent records, and ot her such information that the
depart nent deens necessary to ensure that staff nenbers and
prospective staff nmenbers are of reputable and responsible
character, and are capable of perform ng the duties of the
job[,]" wthout limting the weight that PSD may pl ace on any one
factor. Appellants suggest that PSD should review each ACO s
suspensi on on a case-by-case basis before nmaking suitability
determ nations, the same way PSD approaches crim nal convictions.
However, PSD is required to consider the circunmstances of an
ACO s crimnal conviction when nmaki ng enpl oynent deci sions by
both statute and rule, whereas no such statute or rule requires
t he sane consideration for a suspension issued by PSD. See HRS
§ 353C-5 (2015 Repl.);* HAR § 23-10-7 (2000).1

13 Even if PSD's suitability determ nations were based on one factor

Appel | ants' argument is without merit. Appellants suggest that this court
"use the federal government's standard for suitability determ nations as

gui dance in finding that an absolute bar on promotion due to enpl oyee

m sconduct violates the merit principle." Appellants' reliance on federa

Il aw, however, is m sguided because federal agencies are not precluded from
maki ng suitability determ nations based solely on an enpl oyee's m sconduct.
See 5 C.F.R. § 731.202(a) (providing that "[the Office of Personnel Management
(OPM)], or an agency in which OPM has del egated authority, nust base its
suitability determ nation on the presence or absence of one or nmore" factors
enumerated in the regulation, including "[misconduct or negligence in

empl oyment " (enphasis added)).

14 HRS § 353C-5 provides in relevant part:
8§353C-5 Crimnal history record checks. (a) The
department shall devel op standards to ensure the reputable
and responsi ble characters of staff members of its

correctional facilities which shall include crimnal history
record checks.

(continued...)
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Furthernore, during the Board' s hearings, Kitanori

testified that the PSD consi ders whether the circunstances
underlying a crimnal conviction are relevant to an applicant's

140

15

..continued)

(d) The departnment may deny enployment to a
prospective staff nmenber who was convicted of a crime other
than a mnor traffic violation involving a fine of $50 or
less and if the departnment finds fromthe prospective staff
menber's crimnal history record that the prospective staff
menber poses a risk to the health, safety, security, or
wel | -being of inmates under supervision and confi nenment,
ot her staff, or the public at |arge

(e) Staff menbers shall not be subject to term nation
based on findings in their crimnal records except for those
whose conviction of a crime occurred after May 8, 1989, or
under circunstances in which a staff member is a fugitive
fromjustice. Staff members shall be subject to term nation
for crimes other than a mnor traffic violation involving a
fine of $50 or |less, where because of the staff member's
conviction record, the staff member poses a risk to the
health, safety, security, or well-being of inmates under
supervi sion and confinement, other staff, or the public at
| arge.

HAR § 23-10-7 provides:

§23-10-7 Denial or term nation of employnment. In
addition to any existing rules and regul ations, the
department may deny or term nate enpl oynment:

(1) If the department determ nes after investigation
that the prospective staff menmber is not
suitable for enmployment, or the staff member is
not suitable for continued enpl oyment;

(2) If the prospective staff member was convicted of
a crime other than a mnor traffic violation
involving a fine of fifty dollars or |ess and
the department finds fromthe prospective staff
menber's crim nal history record that the
prospective staff menber poses a risk to the
health, safety, security or well being of
i nmat es under supervision and confinement, other
staff, or the public at |arge

(3) If the staff member was convicted of a crinme
other than a mnor traffic violation involving a
fine of fifty dollars or less, and the
department determ nes that the staff menber
poses a risk to the health, safety, security or
wel | - being of inmates under supervision and
confinement, other staff, or the public at
large. Staff members shall not be subject to
term nation based on findings in their crimnal
records except for conviction of a crime which
occurred after May 8, 1989;

(4) If the prospective staff menber or staff menmber
is a fugitive fromjustice; or

(5) Ot her good cause as determ ned by the departnment
or director.

17
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ability to performthe duties of the Supervisory Position. 1In
contrast, an ACO applicant's suspension for violating the

St andards of Conduct needs no further inquiry because an ACO s
suspension is, by its very nature, indicative of whether the ACO
possesses the necessary fitness and character to supervise the
conduct of others. PSD provided testinony that its suspension
policy is nmeant to ensure "that whoever [PSD is] pronoting [is]
going to follow the sanme Standards of Conduct that they're going
to enforce upon whoever they supervise."

PSD provi ded sufficient evidence that its process for
pronoti ng ACOs to Supervisory Positions, including its suspension
policy, was tailored towards ensuring that whonmever is pronoted
possesses the necessary fitness and character to performthe
duties of the job. Therefore, the Board's determ nation that
PSD s process for pronoting ACOs was "fair and inpartial” was not
clearly erroneous. See Save Dianond Head Waters LLC., 121
Hawai ‘i at 25, 211 P.3d at 83.

I V. CONCLUSI ON

The May 24, 2013 "Order Dism ssing Appeal" and June 4,
2013 "Judgnent” both entered in the GCrcuit Court of the First
Circuit are affirned.
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