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Plaintiff-Appellant Association of Apartnent Omers of
Royal Al oha (AQAO) appeals fromthe follow ng entered in the
Circuit Court of the First Circuit! (circuit court):

1 The Honorable Karen T. Nakasone presided.
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(1) "Conclusions of Law, and Order G anting Defendant
Certified Managenent, Inc's Mtion for Summary Judgnent, Filed
8/ 5/ 14, and Order Granting Joi nder by: Defendant Chaney Brooks &
Conpany, LLC to Defendant Certified Managenent Inc.'s Motion for
Summary Judgnent, Filed 8/12/14" entered on Cctober 9, 2014;

(2) "Amended Conclusions of Law, and Order Granting
Def endant Certified Managenent, Inc's Mtion for Summary
Judgnent, Filed 8/5/14, and Order Granting Joi nder by: Defendant
Chaney Brooks & Conpany, LLC to Defendant Certified Managenent
Inc.'s Motion for Summary Judgnent, Filed 8/ 12/14" entered on
Cct ober 10, 2014;

(3) "Conclusions of Law, and Order G anting Defendants
M chael David Bruser, and Tokyo Joe's Inc.'s Mtion for Parti al
Summary Judgnent, Filed 6/19/14" entered on Cctober 9, 2014;

(4) "Order Ganting Defendant Certified Managenent,
Inc.'s Motion for Award of Attorneys' Fees and Costs Agai nst
Plaintiff AOAO Royal Al oha, Filed 10/24/14" entered on March 31
2015;

(5) "Order Ganting Defendant Chaney Brooks & Conpany,
LLC s Non Hearing Mtion for Anard of Attorneys' Fees and Costs,
Filed 10/ 24/ 14" entered on March 31, 2015;

(6) "Order Ganting Defendants M chael T. MCornmack,

I ndi vidually and as Trustee and Co-Trustee, and Signa S.
McCor mack, as Co-Trustee's Mdtion for Award of Attorneys' Fees
and Costs, Filed 10/24/14" entered on March 31, 2015;

(7) "Order Ganting Defendants M chael David Bruser and
Tokyo Joe's, Inc.'s Mition for Award of Attorneys' Fees and
Costs, Filed 10/23/14" entered on March 31, 2015; and

(8) "Final Judgnent in Favor of Al Defendants Agai nst
Plaintiff Association of Apartnent of [sic] Owmers of Royal
Al oha" entered on May 5, 2015.

On appeal, the AOAO contends (1) the circuit court
erred in applying the doctrine of |aches to grant summary
judgnment in favor of the defendants; (2) the circuit court
erroneously concluded that Hawaii Revised Statutes (HRS) 8§ 514A-
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15.5 (2015 Supp.)? required the ACGAOto send a bill to the
commercial apartnment owners as a condition precedent to the
application of the comercial owners' contractual indemification
obligation; and (3) the circuit court abused its discretion in
awar di ng attorneys' fees.?
| . BACKGROUND

The circuit court's factual background is undi sputed on

appeal :

The Royal Aloha Condom niumis a m xed-use condom nium
project of residential and commercial units. The [AOAQ]
empl oyed [ Chaney Brooks & Company, LLC (Chaney)] from 1995
to 2002 and [Certified Managenment, Inc. (Certified

2 HRS § 514A-15.5 provides:

8§ 514A-15.5 Metering of utilities. (a)
Not wi t hst andi ng the provisions of section 514A-15
commerci al apartnments in m xed-use projects containing
apartments for both residential and commercial use shal
have a separate meter, or calculations shall be nade, or
both, to determ ne the use by the commercial apartnments of
utilities, including electricity, water, gas, fuel, oil
sewer age, and drainage and the cost of the utilities shal
be paid by the owners of the commercial units; provided that
the apportionment of the charges among owners of commercia
apartments shall be done in a fair and equitable manner as
set forth in the declaration or byl aws.

Not wi t hst andi ng any provision to the contrary in this
chapter or in a project's declaration or bylaws of an
associ ati on of apartnment owners, the board of directors may
authorize the installation of separate meters to determ ne
the use by each of the residential and commercial apartments
of utilities, including electricity, water, gas, fuel, oil
sewer age, and drainage; provided that the cost of installing
the meters shall be paid by the association

(b) Notwithstandi ng any approval requirements and
spending limts contained in the declaration or bylaws of an
associ ati on of apartnment owners, the board of directors of
any association of apartment owners may authorize the
installation of neters to determ ne the use by each

residential or commercial apartment of utilities, including
electricity, water, gas, fuel, oil, sewerage, and drai nage
provi ded that the cost of installing the meters shall be
paid by the association. The cost of metered utilities

shall be paid by the owners of each apartment based on
actual consunption and may be collected in the same manner

as conmmon expense assessments. Owners' nmaintenance fees
shall be adjusted as necessary to avoid any duplication of
charges to these owners for the cost of metered utilities.

5 In its argument section, the AOAO also contends, "the circuit court

denied the AOAO its right to a fair hearing when it sua sponte dism ssed al

| egal and equitable clainms against the commercial owners."” W disregard this
argument because it is not presented in accordance with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28. See HRAP Rule 28(b)(4)(D) ("Points not
presented in accordance with this section will be disregarded, except that the
appell ate court, at its option, may notice a plain error not presented.").

3
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Managenment)] from 2003 to 2010 as its Managi ng Agent.

Def endant s[ - Appel | ees] M chael David Bruser [(Bruser)]
and Tokyo Joe's Inc. [(Tokyo Joe's)] were the owners of
commercial unit "C-1" in the Royal Aloha Condom nium during
the relevant period.

Def endant s[ - Appel | ees] M chael T. McCor mack
[(McCormack)], individually and as Trustee under that
certain unrecorded M chael T. M Cormack Revocabl e Living
Trust Agreement dated Novenmber 12, 1991 [(MCormack Trust)],
M chael T. M Cormack and Signa S. MCormack, as Co-trustees
of The McCormack Ranch Trust dated January 6, 2005
[ (McCormack Ranch Trust) (collectively, MCormacks)] were
the owners of commercial unit "C-2" in the Royal Aloha
Condom ni um during the relevant period.

The [AOAQ] controlled the electricity submeters for
each unit. The electrical subnmetering system was installed
16 years ago, in 1998. The [AOAQ] used Energy Data
Cor poration (1998 to 2002) and Bartley Engineering, |nc.
(from June 2002) to read each unit's electricity submeter.
The el ectrical engineers, from Energy Data or Bartley

Engi neering, read each unit's subnmeter to prepare a "Utility
Billing Register” (UBR). The UBRs were sent to the Managing
Agent [ Chaney], then to [Certified Management] when it took
over.

One of the Managing Agent's duties was to determ ne
each unit owner's electricity and other pro-rated utility
costs, based on the UBR, and bill each unit owner.

During the time period relevant to this lawsuit, from
January 1998 to April 2010, the [AOAO, Chaney, and Certified
Managenment] never charged or billed the owners of C-1, and
erroneously billed the owners of C-2, for the submetered
electricity costs shown in the UBRs. The [AOAQ] cl ains that
this was error, and that its managi ng agents [Chaney and
Certified Managenent] were responsible for this alleged
error.

As a result of this error, the [AOAO] brought this
lawsuit, alleging that [Bruser, Tokyo Joe's, and the
McCor macks], the owners of C-1 and C-2 during the pertinent
time frame, owe hundreds of thousands of dollars in
electricity costs that were unbilled and m sbilled. The
[ AGAO] al so brought clainms against its former managi ng
agent, [Chaney and Certified Management], which include
breach of contract, breach of fiduciary duty, and
negligence, for the alleged incorrect billing.

The period of alleged incorrect electricity billing
spans 12 years, from January 1998 to April 2010. The
[ AGAO s] President "discovered" the alleged incorrect
billing in April 2011, and this lawsuit was filed in Apri
2012.

The AQAO filed its conplaint against Certified
Managenent, Chaney, Bruser, Tokyo Joe's, and the MCor nacks
(collectively, Appellees) on April 13, 2012, and an anended
conplaint on April 16, 2012 (First Amended Conpl aint).

Bruser and Tokyo Joe's filed a notion for parti al
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summary judgnent on May 15, 2013 (May 2013 Motion for Parti al
Summary Judgnent). Bruser and Tokyo Joe's argued that they had
no contractual obligation to indemify the AOAO under Section
6.02 of the AOAO s Bylaws. Bruser and Tokyo Joe's argued in the
alternative that the AOAO s cl ai ns and damages should be limted
to the applicable statute of limtations period. Additionally,
Bruser and Tokyo Joe's argued that the ACAO s clains for
equitable relief were barred by the doctrines of waiver, |aches,
and uncl ean hands. Chaney filed a notion to join the May 2013
Motion for Partial Summary Judgnent on May 24, 2013. Certified
Managenment filed a notion to join the May 2013 Mdtion for Parti al
Summary Judgnent on June 25, 2013.

On July 9, 2013, the circuit court held a hearing on
Bruser and Tokyo Joe's May 2013 Motion for Partial Summary
Judgnent, Chaney's notion to join the May 2013 Motion for Partial
Summay Judgnent, and Certified Managenent's notion to join the
May 2013 Motion for Partial Summary Judgnment. At the hearing,
the circuit court requested the parties submt suppl enmental
briefs on the application of the statute of limtations.

On July 18, 2013, Chaney submitted a supplenmental brief
on the issue of statute of limtations, arguing that the AOAO s
clainms were barred under HRS § 657-1 (1993).% On August 1, 2013,

4 HRS § 657-1 provides:

§ 657-1 Six years. The followi ng actions shall be
commenced within six years next after the cause of action
accrued, and not after:

(1) Actions for the recovery of any debt founded
upon any contract, obligation, or liability,
excepting such as are brought upon the judgment
or decree of a court; excepting further that
actions for the recovery of any debt founded

upon any contract, obligation, or liability made
pursuant to chapter 577A shall be governed by
577A,;

(2) Actions upon judgments or decrees rendered in

any court not of record in the State, or
subject to section 657-9, in any court of record
in any foreign jurisdiction;

(3) Actions for taking or detaining any goods or
chattels, including actions in the nature of
repl evin;

(continued...)
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Bruser and Tokyo Joe's submtted a suppl enental nmenorandumin
support of their May 2013 Mdtion for Partial Summary Judgnent
arguing that the statute of limtations barred or limted the
AQAO s danmmges.

On Septenber 9, 2013, the circuit court entered an
order denying Bruser and Tokyo Joe's Motion for Partial Summary
Judgnent and Certified Managenent and Chaney's notions to join.

On June 19, 2014, the McCornmacks filed a notion for
partial summary judgnment or in the alternative to stay litigation
(McCormack Motion for Partial Summary Judgnent). On the sane
day, Bruser and Tokyo Joe's filed a notion for partial summary
j udgment (June 2014 Mdtion for Partial Summary Judgnent). On
June 24, 2014, Chaney filed a notion to join the McCornmack Mdtion
for Partial Summary Judgnment and Bruser and Tokyo Joe's June 2014
Motion for Partial Summary Judgnent.

On August 5, 2014, Certified Managenent filed a notion
for summary judgment (Certified Managenment MSJ). Certified
Managenent argued that the AOAO s clainms were statutorily time-
barred and barred by | aches.

On August 7, 2014, Certified Managenent filed a notion
to join Bruser and Tokyo Joe's June 2014 Mdttion for Parti al
Summary Judgnent .

On August 12, 2014, Chaney filed a notion to join the
Certified Managenent MsJ.

On August 20, 2014, the circuit court held a hearing on
the McCormack Motion for Partial Summary Judgnent and denied the
not i on.

On Septenber 5, 2014, Chaney filed a notion for summary
j udgnment on the issue of successor liability.

On Septenber 9, 2014, the circuit court held a hearing
on Bruser and Tokyo Joe's June 2014 Modtion for Partial Summary
Judgnent and took the issues under advisenent in anticipation of
the hearing on the Certified Managenment MsJ.

On Septenber 15, 2014, the ACAOfiled for partia

4...continued)
(4) Personal actions of any nature whatsoever not
specifically covered by the laws of the State.

6
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summary judgnent agai nst Bruser, Tokyo Joe's, and the M Cornmacks.

On Septenber 26, 2014, the circuit court held a hearing
on the Certified Managenent MSJ and Chaney's joinder notion, in
which it took the matter under advi senent.

On Septenber 29, 2014, Certified Managenent filed a
"Motion for Summary Judgnent and Dismissal on All Cainms Based on
Ratification, Estoppel, and Waiver, and for Dism ssal of Punitive
Damage Cainm (MSJ on Al Cains). [JROA doc 56 at 388] n
Cctober 7, 2014, Chaney filed a notion to join Certified
Managenent's MSJ on Al C ains.

On Cctober 9, 2014, the circuit court entered
conclusions of |law and an order granting the Certified Managenent
M5J and granting Chaney's notion to join the Certified Managenent
M5J. The basis for the circuit court's order granting the
Certified Managenent MSJ was the defense of |aches. On the sane
day, the circuit court entered conclusions of |aw and an order
granting Bruser and Tokyo Joe's June 2014 Motion for Partial
Summary Judgnent on the grounds that under Section 6.02 of the
AQAO s Byl aws and HRS 8§ 514A-15.5, Bruser and Tokyo Joe's had no
obligation to indemify the AOAO for electricity costs.

On Cctober 10, 2014, the circuit court held a hearing
in which it announced that it would bar all of the ACAO s clains
based on the defense of laches. The circuit court entered an
order on the sanme day, anmending its conclusions of |aw granting
the Certified Managenent MSJ to include all clains against all
def endants as barred under the doctrine of |aches (Anrended
Concl usi ons of Law).

On March 31, 2015, the circuit court entered orders
granting attorneys' fees and costs to the MCornacks, Chaney,
Certified Managenent, Bruser, and Tokyo Joe's.

On May 5, 2015, the circuit court entered its "Final
Judgnent in Favor of All Defendants Agai nst [ ACGACQ ."

The ACAO filed its notice of appeal on June 4, 2015.

1. STANDARD COF REVI EW
A Summary Judgnent

Summary judgnment decisions are revi ewed de novo.
Anfac, Inc. v. Wai ki ki Beachcomber Inv. Co., 74 Haw. 85,
104, 839 P.2d 10, 22 [(1992)]. "Unlike other appellate
matters, in reviewi ng summary judgment decisions an

7
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appell ate court steps into the shoes of the trial court and
applies the sanme | egal standard as the trial court applied."
Beamer v. Nishiki, 66 Haw. 572, 577, 670 P.2d 1264, 1270
(1983) (citation omtted). Summary judgment will be upheld
"if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if

any, show there is no genuine issue of material fact and the
noving party is entitled to a judgment as a matter of |aw. "
Heat herly v. Hilton Hawaiian Vill. Joint Venture, 78 Hawai ‘i
351, 353, 893 P.2d 779, 781 (1995) (citations omtted).

Ass'n of Apartnent Omers of Maalaea Kai, Inc. v. Stillson, 108
Hawai ‘i 2, 7, 116 P.3d 644, 649 (2005).
B. Equi t abl e Reli ef

"A court's decision to invoke equitable relief, such as
the 'uncl ean hands' doctrine, is a matter within its discretion.™
7's Enters., Inc. v. Del Rosario, 111 Hawai ‘i 484, 489, 143 P.3d
23, 28 (2006). "Atrial court abuses its discretion when it
clearly exceeds the bounds of reason or disregards rul es or
principles of law or practice to the substantial detrinment of a

party litigant." [1d. (quoting Sugarman v. Kapu, 104 Hawai ‘i 119,
124, 85 P.3d 644, 649 (2004)).
C. Statutory Interpretation

"The interpretation of a statute is a question of |aw
revi ewabl e de novo." Ass'n of Condo. Honeowners of Tropics at

Wai kel e ex rel. Bd. of Dirs. v. Sakuma, 131 Hawai ‘i 254, 255, 318
P.3d 94, 95 (2013) (brackets and ellipses omtted) (quoting State
v. Bohannon, 102 Hawai ‘i 228, 232, 74 P.3d 980, 984 (2003)).
D. Interpretation of a Contract

"When review ng the court's interpretation of a
contract, the construction and | egal effect to be given a
contract is a question of law freely reviewabl e by an appell ate
court." Laeroc Waikiki Parkside, LLCv. K S K. (Gahu) Ltd.
P'ship, 115 Hawai ‘i 201, 213, 166 P.3d 961, 973 (2007) (quoting
M kel son v. United Servs. Auto. Ass'n, 107 Hawai ‘i 192, 197, 111
P.3d 601, 606 (2005)).

I11. DI SCUSSI ON
A Def ense of Laches
1. Avai l ability of Laches as a Defense to Legal d ains
The AQAO contends the circuit court erred in dismssing
the ACGAO s legal clains, in addition to its equitable clains,
under Appel |l ees' |aches defense. In response, Appellees argue
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that in sone jurisdictions, |laches is available as a defense
regardl ess of whether the renmedy sought is in law or equity.
"The doctrine of |laches reflects the equitable maxim
that 'equity aids the vigilant, not those who slunber on their
rights.'" Adair v. Hustace, 64 Haw. 314, 320, 640 P.2d 294, 300
(1982) (quoting 2 S. Synonds, Poneroy's Equity Jurisprudence
8 418 (5th ed. 1941)). "Wiere applicable, it acts to bar a court
from considering an equitable action such as for cancellation
because of a perception that it is nore equitable to defendants
and inportant to society to pronote claimant diligence,
di scourage delay and prevent the enforcenent of stale clains."
Adair, 64 Haw. at 320-21, 640 P.2d at 300 (citing 2 S. Synonds,
Poneroy's Equity Jurisprudence § 418).
The doctrine of |aches under Hawai ‘i lawis simlar to
yet distinct fromthe statute of limtations.® The Hawai ‘i
Suprene Court has expl ai ned,

Just as the statute of limtations establishes the requisite
degree [of diligence in bringing suit] for actions at |aw,
so is laches the rule for equitable actions. But a maj or

di fference between the statute of |imtations and |aches is
the flexibility of the latter. "The statute of limtations
consorts with the rigid principles of the common |aw, but is
ill adapted to the flexible remedies of a court of equity."
[Patterson v. Hewitt, 195 U. S. 309, 317 (1904).] As a
result, while "inactions at |law, the question of diligence
is determ ned by the words of the statute . . . in suits in
equity the question is determ ned by the circumstances of
each particular case.” [1d.]

Adair, 64 Haw. at 321, 640 P.2d at 300 (parentheses and footnote
omtted).
Laches is a defense that is available where a plaintiff

5 2 S. Synonds, Pomeroy's Equity Jurisprudence § 419a (5th ed. 1941)

provides in relevant part:

Under ordinary circumstances a suit in equity will not be
stayed for |laches before the tine fixed by the anal ogous
statute of limtations, and the court will run very nearly,
if not quite up to, the measure of the statute, but, if
unusual conditions or extraordinary circunmstances make it
inequitable to allow the prosecution of a suit after a
briefer, or to forbid its maintenance after a |longer, period
than that fixed by the statute, the court will determ ne the
extraordi nary case in accordance with the equities which
condition it.

(Footnotes omitted.)
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seeks equitable relief,® and its availability is not dependent on
the type of relief pleaded but instead on the nature of the
underlying action. See Wlls Fargo Bank v. Bank of Anerica, 38
Cal. Rptr. 2d 521, 530 (Cal. Ct. App. 1995) ("Although
declaratory relief is an equitable proceeding, whether |aches is
available in a declaratory relief proceeding depends on the
nature of the underlying claim™"). California courts, for
exanpl e, bar the application of |aches where "an action

formul ated as a declaratory relief action . . . really anount][s]
to an action for danmmges." 1d.” (citing Mandracio v. Bartenders
Uni on, Local 41, 256 P.2d 927 (1953)). \Were the nature of a

5 See 27A J. Bordeau and R Kane, Am Jur. 2d Equity & 110 (2d Ed
2016) ("A suit in equity, though otherwise meritorious, may be dism ssed if
the elements of |aches are shown."). "[T]he defense of |aches generally
applies to equitable actions and remedi es. Laches may apply to bar:
Ref ormati on of a contract[;] Rescission[;] An equitable proceeding to set
aside a probate decree[;] Quiet title actions [; and] Injunctive relief." 1d.
at 8 116 (format altered) (footnotes omtted).

We note that both state and federal courts "are divided on whether | aches
applies only to equitable actions or applies also to actions at law. " [|d. at
§ 117. For exanpl e,

[s]ome federal courts hold that, after the Federal Rul es of
Civil Procedure nerged | egal and equitable clainms into a
single civil action, the Rules specifically recognized the
right to interpose the equitable defense of laches in a
civil action and | aches became part of the general body of
rul es governing relief in the federal court system
extending to suits at law as well as suits brought in
equity. It is reasoned that, with the merger of |aw and
equity, there is no | onger a good reason to distinguish

bet ween the | egal and equitable character of defenses, save
as the distinction may bear on matters unaffected by the
merger, such as the right to trial by jury in cases at | aw,
a right preserved in federal courts by the Seventh Anmendnment
to the United States Constitution. Thus, it has been stated
that | aches can be argued regardl ess of whether the suit is
at law or equity, because, as with many equitable defenses,
the defense of laches is equally available in suits at |aw.
On the other hand, sone federal courts, while recognizing

| aches as an affirmative defense generally allowable under
t he Federal Rules of Civil Procedure, neverthel ess consi der
| aches properly to be relevant only where the clains
presented may be characterized as equitable rather than

| egal. Thus, according to some federal courts, laches is an
equi tabl e defense, unavailable in actions at |law that are
governed by a statute of limtations

Id. (footnotes omtted).

7 See also 27A J. Bourdeau and R Kane, Am Jur. 2d at § 116 ("Laches
has sonetinmes been deemed to be instructive by anal ogy even though the action
was not an equitable one, where the court felt that equitable considerations
were at the heart of the claim").

10
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plaintiff's cause of action is legal rather than equitable, the
defense of laches is not available as a defense. See 27A J.
Bordeau and R Kane, Am Jur. 2d Equity at 8 117 (" Sonme courts
state that laches is usually available only in suits strictly in
equity or in actions at law that involve clainms of an essentially
equi tabl e character.").

The AOAO s First Amended Conpl aint includes a breach of
contract cl ai magainst Chaney and Certified Managenent; a breach
of fiduciary duty claimagainst Chaney and Certified Managenent;
a negligence cl ai magai nst Chaney and Certified Managenent; a
negl i gent m srepresentation claimagainst Certified Managenent; a
breach of the covenant of good faith and fair dealing claim
agai nst Certified Managenent; an indemnification claim against
Bruser, Tokyo Joe's, MCormack Trust, and McCormack Ranch Trust;
an unjust enrichnment claimagainst Bruser, Tokyo Joe's, MCormack
Trust, and McCormack Ranch Trust; a surety and guaranty claim
agai nst Bruser, MCormack, and McCormack Trust; and a declaratory
relief claimagainst Bruser, MCormack, and McCornmack Trust.

Except for the ACAO s declaratory relief claim every
cause of action against Appellees in the ACAO s First Amended
Compl aint is based in contract and the AOAO sought nonetary
damages as relief. |In addition to a "noney judgnment,"” the AQAO
prayed for "[a] judicial declaration that MCCORMACK and MCCORMACK
TRUST are, joint and severally, responsible and liable for the
failures and breaches of performance by MCCORMACK RANCH TRUST and
are responsible and liable to the [AOAQ for the unpaid
el ectricity charges and ot her assessnents and charges owed to the
[ACAQ ." The AOAO is essentially seeking a judicia
pronouncenent stating that McCormack and the McCormack Ranch
Trust have breached their contractual obligations. The inclusion
of declaratory relief does not change the nature of the AQAO s
clains based in contract against Appellees. Because the AQAO
sought | egal rather than equitable renedies, Appellees were
precluded fromusing the defense of |aches to bar the AOAO s
cl aimagainst them See Wells Fargo Bank, 38 Cal. Rptr. 2d at
530 ("[T] he |l aches defense is unavailable in an action at |aw for
damages 'even though conbined with the cunul ative renedy of

11
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declaratory relief."" (quoting Abbott v. Gty of Los Angeles, 326
P.2d 484, 498 (1958))). W agree with the AOAO s contention that
t he defense of |aches, as a matter of law, applies only to
equi tabl e cl ains.?®
2. Summary Judgnent on Defense of Laches

Because we hold that as a matter of |aw, the defense of
| aches applies only where a plaintiff has alleged an equitable
claimand seeks equitable relief, Appellees were not entitled to
summary judgnent. See Hawai ‘i Rules of G vil Procedure (HRCP)
Rul e 56(c) ("The judgnent sought shall be rendered forthwith if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnment as a matter of law ").
The circuit court erred in granting sunmary judgnment as to al
clainms and all defendants based on the defense of |aches.
B. The AQAO s Byl aws and HRS § 514A-15.5

The AQAO contends the circuit court erred in granting
partial summary judgnment to Bruser and Tokyo Joe's on the
i ndemmi fication issue. The AQAO challenges the circuit court's
interpretation of HRS § 514A-15.5 requiring the AOAO to have
billed owners for subnetered electricity before the AQAO could
assert its contractual right under Section 6.02 of the AOAO s
Byl aws® to recover the charges fromthe owners. The AQAO argues,

8 Because we hold that Appellees may not assert |laches as a defense to
the AOAO s |l egal claim, we need not address the AOAO s argument that the
doctrine of unclean hands bars Appellees' assertion of the defense of | aches.

® Section 6.02 of the AOAO s Bylaws states in its entirety:
ARTI CLE VI

Obl i gati ons of Apartnment Owners

Section 6.02. Repairs; Utilities.

(a) Every apartnment owner at all times and at his own
expense shall restore, repair, maintain, and keep his
apartment and all necessary reparations and amendments
thereto in good and safe order and condition, and shall be
responsi ble for all |oss and damage caused by his failure to
do so. If an apartment owner fails to perform such work
(conti nued...)

12
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" Not hi ng

n the plain reading of HRS § 514A-15 [ (2006 Repl.) ']

8C...continued)

19 HRS

after reasonable notice by the [ ACAQ], he shall reinburse
the [AOAQ] pronmptly on demand for all expenditures incurred
by it in perform ng such work as may be authorized by the
Board of Directors or the Managi ng Agent.

(b) Every apartnment owner at all times and at his own
expense shall pay all rates and other charges for public
utility and other services which are separately metered or
ot herwi se charged to his apartment and shall indemnify the
[ AGAQO] against all of such rates and other charges.

(c) All repairs of internal installations within each
apartment such as water, |ight, gas, power, sewage
t el ephones, air conditioning, sanitation, doors, wi ndows,
| anps, and all other fixtures and accessories belonging to
such apartment, including interior walls and partitions and
the inner decorated or finished surfaces of the perinmeter
walls, floors, and ceilings of such apartnment shall be at
t he apartnment owner's expense

(d) Every apartment owner shall pronptly reimburse the
[ ACGAO] on demand for all expenditures incurred by it in
repairing or replacing any common el ements or any furniture
furnishings, or equipnment thereof damaged or |ost through
the fault of such apartment owner or any person using the
Project under him and shall give pronmpt notice to the
resi dent manager, if any, or to the Managi ng Agent of any
such damage, |oss, or other defect when discovered

8§ 514A-15 provides:

8§514A-15 Common profits and expenses. (a) The common
profits of the property shall be distributed among, and the
common expenses shall be charged to, the apartment owners,
including the devel oper, in proportion to the conmon
interest appurtenant to their respective apartments;
provided that in a m xed-use project containing apartnents
for both residential and commercial use, such charges and
di stributions may be apportioned in a fair and equitable
manner as set forth in the declaration; provided further
that all limted common el enments costs and expenses,
including but not limted to, maintenance, repair
repl acement, additions and inmprovements shall be charged to
t he owner of the apartment to which the limted common
el ement is appurtenant in an equitable manner as set forth
in the declaration.

(b) An apartment owner, including the devel oper, shal
become obligated for the payment of the share of the comon
expenses allocated to his apartment at the tinme the
certificate of occupancy relating to his apartnment is issued
by the appropriate county agency; provided that a devel oper
may assunme all the actual common expenses in a residentia
project containing no mxed commercial and residential use
by stating in the abstract as required by section 514A-61
that the apartnment owner shall not be obligated for the
payment of his respective share of the common expenses unti
such time the devel oper files an anmended abstract with the
comm ssion which shall provide, that after a date certain,
the respective apartment owner shall thereafter be obligated
to pay for his respective share of commn expenses that is

(conti nued. .
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and HRS 8 514A-15.5 excuses or rel eases an owner from
responsibility for electricity charges that they owe, regardless
of whether the charges were billed or not."

The circuit court stated in its conclusions of |aw

granting partial summary judgnment for Bruser and Tokyo Joe's:

5. The [AOAO] was required to foll ow HRS Chapter
514A. Thus, the [AOAO] was required to bill [Bruser and
Tokyo Joe's] for submetered electricity charges under HRS
§ 514A-15.5.

6. The [AOAQ] also agrees with this construction
stating "the plain | anguage of HRS § 514A-15.5(a) recognizes
that a unit owner is to be billed for both the electricity
that is a part of the common expenses and al so separately
for electricity incurred specifically by the unit. As for
t he manner of billing, HRS 8 514A-15.5(b) states that
payment from the owners may be collected in the sane
manner . "

7. HRS 8§ 514A-15.5(b) states that "the cost of
metered utilities shall be paid by the owners of each
apartment based on actual consumption and may be coll ected
in the same manner as conmon expense assessments.”

8. Subsection (b) makes clear that separately
metered utilities charges are not "common expenses,” but
provi des that they can be collected like or "in the sane

manner as" conmon expense assessments.

9. Subsection (b) says the [ ACAQ "may" coll ect
separately metered utilities |like conmon expenses. The use
of the term"my," in HRS § 514A-15.5(b) is because an
association could have the utility provider bill the owner
directly for the separately metered utilities, or, an
association could bill and collect the costs of separately
metered utilities, simlar to assessments for comon
expenses.

10. In this case, the C-1 submetered electricity
costs were never billed to the owners, [Bruser and Tokyo
Joe's]. The [AOAO] was required to bill these separately
submet ered costs under subsection (a), and to do so "in the
same manner as conmon expense assessments” under subsection

(b).

11. Byl aws Section 6.02(b) requires every unit
owner, including defendants, to indemify the [AOAQ] for
public utilities "which are separately metered or otherwi se
charged to his apartnment.” This section, construed in
conformty with the Condom nium Property Act of HRS Chapter
514A, means that if a unit owner is not directly billed for

its separately metered utilities fromthe utility conpany,

then the separately metered utilities must be "otherw se
10, . . continued)

allocated to his apartment. The amended abstract shall be

filed at least thirty days in advance with the conm ssion
with a copy of the abstract being delivered either by mail
or personal delivery after the filing to each of the
apartment owners whose mai ntenance expenses were assumed by
the devel oper.
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charged" by the [AOCAQ], in the same manner as conmnon
expenses. See 8§ 514A-15.5(a) and (b).

12. The [AOAQ] failed to "charge" [Bruser and Tokyo
Joe's] for their separately netered electricity costs, as
required by HRS 8 514A-15.5(a) and (b).

13. The duty to indemify under Bylaws § 6.02 can
only be triggered if the unit owner is "charged." As
[ Bruser and Tokyo Joe's] were never "charged," Bylaws 8§ 6.02
and the duty to indemify, do not apply.

15. The only reasonabl e conclusion this court can
draw, in light of the billing requirements of HRS § 514A-
15.5, is that the [AOCAO s] failure to bill or charge the

separately metered electricity costs, bars any recovery
under the indemnification provision

16. To adopt the [AOAO s] interpretation of Byl aws
§ 6.02(b), where a unit owner would have an unending
obligation in perpetuity, to pay for all submetered costs
incurred, even though the owner was never billed or charged
for such costs, would be unreasonable, and contrary to HRS
§ 514A-15.5. Thus, summary judgment is granted in Count VI,

I ndemmi fication
(Footnotes and brackets in original omtted.)

We agree with the circuit court's reasoning that to the
extent that Bruser and Tokyo Joe's were never billed for their
"separately netered" electricity usage or "ot herw se charged,"
the indemification provision in Section 6.02 of the AOAO s
Byl aws is not enforceable. To the extent that Bruser and Tokyo
Joe's were never billed, the circuit court properly granted
summary judgnment on the AQAO s Count VI regarding i ndemification
as to Bruser and Tokyo Joe's.

The circuit court dism ssed all of the remaining clains
agai nst Bruser and Tokyo Joe's, apparently on the grounds of
"estoppel and |l aches."” Therefore, the circuit court did not
reach the issue of whether sonme of the separately netered
electricity usage costs were billed or charged, and suit filed,
within the applicable statute of limtations periods. See, e.qg.,
Assoc. of Apt. Omers of Palns at Wil ea-Phase 2 v. Dep't of
Commerce & Consuner Affairs, No. 29033, 2010 W at *3 (Haw. App.
Nov. 10, 2010) (SDO (where a contract or covenant inposes a
continuing or ongoing obligation, statute of limtations begins
w th each successive breach). W affirmin part as to the AQAO s
i ndemmi fication clains agai nst Bruser and Tokyo Joe's, and vacate
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the remaining conclusions in the circuit court's "Concl usi ons of
Law, and Order Granting Defendants M chael David Bruser, and
Tokyo Joe's Inc.'s Motion for Partial Summary Judgnent, Filed

6/ 19/ 14."

C. Attor neys' Fees

The AQAO challenges the circuit court's award of
attorneys' fees and costs to Appellees. Because we hold that the
def ense of | aches does not apply to the AOAO s cl ai ns agai nst
Appel l ees, and the circuit court did not reach the issue of the
applicable statute of [imtations, we vacate the circuit court's
awards of attorneys' fees and costs.

I V. CONCLUSI ON

W affirmin part and vacate in part the "Concl usions
of Law, and Order Ganting Defendants M chael David Bruser, and
Tokyo Joe's Inc.'s Motion for Partial Summary Judgnent, Filed
6/ 19/ 14" entered on October 9, 2014 in the Grcuit Court of the
First Crcuit.

We vacate the followwng Crcuit Court of the First
Crcuit decisions:

(1) "Conclusions of Law, and Order G anting Def endant
Certified Managenent, Inc.'s Mdtion for Summary Judgnent, Filed
8/ 5/ 14, and Order Granting Joi nder by: Defendant Chaney Brooks &
Conpany, LLC to Defendant Certified Managenent Inc.'s Motion for
Summary Judgnent, Filed 8/12/14" entered on Cctober 9, 2014;

(2) "Amended Conclusions of Law, and Order Granting
Def endant Certified Managenent Inc.'s Mtion for Summary
Judgnent, Filed 8/5/14 and Order Granting Joi nder by: Defendant
Chaney Brooks & Conpany, LLC to Defendant Certified Managenent
Inc.'s Motion for Summary Judgnent, Filed 8/ 12/14" entered on
Cct ober 10, 2014;

(3) "Order Ganting Defendant Certified Managenent,
Inc.'s Motion for Award of Attorneys' Fees and Costs Agai nst
Plaintiff AOAO Royal Al oha, Filed 10/24/14" entered on March 31,
2015;

(4) "Order G anting Defendant Chaney Brooks & Conpany,
LLC s Non Hearing Mtion for Anard of Attorneys' Fees and Costs,
Filed 10/ 24/ 14" entered on March 31, 2015;
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(5) "Order Ganting Defendants M chael T. MCornack,
I ndi vidually and as Trustee and Co-Trustee, and Signa S.
McCor mack, as Co-Trustee's Mdtion for Award of Attorneys' Fees
and Costs, Filed 10/24/14" entered on March 31, 2015;

(6) "Order Ganting Defendants M chael David Bruser and
Tokyo Joe's, Inc.'s Mdtion for Award of Attorneys' Fees and
Costs, Filed 10/23/14" entered on March 31, 2015; and

(7) "Final Judgnment in Favor of All Defendants Agai nst
Plaintiff Association of Apartnent of [sic] Omers of Royal
Al oha" entered on May 5, 2015.

We remand this case to the Crcuit Court of the First
Circuit for proceedings consistent with this Qpinion.
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