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In 1997, Defendant-Appellant Dat M nh Tran (Tran) was
sentenced to life inprisonnment without the possibility of parole
after he was convicted of attenpted first-degree nurder. Tran
was seventeen years old, and thus a juvenile, when he commtted
the offense, but the famly court waived jurisdiction and he was
prosecuted as an adult. Wen he was sentenced in 1997, Tran
recei ved the mandatory sentence applicable to his offense under
Hawai i Revised Statutes (HRS) 8 706-656(1) (1993), which then
provi ded: "Persons convicted of first degree nmurder or first
degree attenpted nurder shall be sentenced to |ife inprisonnment
Wi t hout possibility of parole.”

After Tran's conviction and sentence were affirmed on
direct appeal and becane final, the United States Suprene Court
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i ssued three decisions concerning juveniles under the Ei ght
Amendnent's prohi bition against "cruel and unusual punishnents.”
These decisions established limtations on the inposition of the
nost severe penalties -- the death penalty and life w thout the
possibility of parole -- on juvenile offenders. In Roper v.

Si mons, 543 U.S. 551, 578 (2005), the Court held that the death
penalty could not be inposed on offenders who were juveniles
(under the age of eighteen) when their crinmes were commtted. 1In
Grahamv. Florida, 560 U S. 48, 74-75 (2010), the Court held that
a juvenile offender could not be sentenced to |ife w thout the
possibility of parole for a nonhomcide crine. Finally, in
MIler v. Alabama, 132 S.C. 2455, 2469 (2012), the Court held
that a sentencing schene that mandates a sentence of |ife w thout
the possibility of parole for juvenile offenders (even those who
commt a homcide) violates the Ei ght Amendnent.

In the wake of these decisions, Tran filed a Petition
for Post-Conviction Relief. The Grcuit Court of the First
Circuit (Crcuit Court)! granted the Petition and set aside
Tran's sentence of |life without the possibility of parole. The
Circuit Court subsequently resentenced Tran to life with the
possibility of parole.

After Tran was resentenced and his opening brief was
filed, the 2014 Hawai ‘i Legi sl ature enacted Act 202 "to abolish
life inprisonment without the possibility of parole as a
sentencing option for those convicted for offenses commtted
whi l e under the age of eighteen.” 2014 Haw. Sess. Laws Act 202
(Act 202), 8 1 at 694. Act 202 anmended HRS § 706-656(1) so that
it now provides: "Persons under the age of eighteen years at the
time of the offense who are convicted of first degree nurder or
first degree attenpted nurder shall be sentenced to life
i nprisonment with the possibility of parole."” 2014 Haw. Sess.
Laws Act 202, §8 2 at 694. Act 202 applies to "proceedi ngs
arising on or after its effective date [(July 2, 2014)] and to

Y The Honorable Richard K. Perkins presi ded.
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proceedi ngs that were begun but not concluded before its
effective date.” 2014 Haw. Sess. Laws Act 202, 8 6 at 695
(enphasi s added).

Tran appeals fromthe Anended Judgnent which
resentenced himto life inprisonment with the possibility of
parole on his conviction for attenpted first-degree nurder. On
appeal, Tran argues that: (1) the Crcuit Court erred in severing
and reformng HRS §8 706-656 (in response to Mller, Gaham and
Roper and before it was anmended by Act 202) to require the
i nposition of a sentence of life inprisonnment with the
possibility of parole; and (2) the Grcuit Court abused its
discretion in failing to consider the mtigating factors of youth
in resentencing him Tran also argues that the 2014 anmendnent to
HRS § 706-656(1) by Act 202 to require a sentence of life
i nprisonment with the possibility of parole for juvenile
of fenders is unconstitutional because it fails to provide for
i ndi vi dual i zed sentencing and consideration of the mtigating
factors of youth.

As explained in greater detail below, we concl ude that
the Legislature's 2014 anendnent of HRS § 706-656(1) effectively
elimnates the need to address Tran's severability argunents. W
reject Tran's claimthat the Grcuit Court's sentence of life
i mprisonment with the possibility of parole and the anended HRS
8 706-656(1) are unconstitutional. W therefore affirmTran's
sent ence.

BACKGROUND
Tran's conviction stemred from an incident that

occurred on Cctober 7, 1995. A dispute arose between individuals
inared truck and a group consisting of Tran and his friends,
who were in two cars. A chase through Wai kiki involving the red
truck and the two cars ensued. Tran was a passenger in one of
the cars. During the chase, Tran stood up in the car with a gun,
stuck his head and hand out the open sunroof, and fired at |east
two shots at the red truck. One shot went through the truck's
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front windshield, rear view mrror, and rear w ndshield and
struck a passenger riding in the bed of the truck in the right
arnpit area. Although the passenger was injured, he did not die
fromthe gunshot wound. A second shot, which did not strike
anyone, went through the truck's grill and radiator and was found
on the passenger side by the door.

of f ense

Tran was seventeen years old at the time of the all eged
The famly court waived jurisdiction and Tran was

prosecuted as an adult. Tran was charged with attenpted nurder
inthe first degree, in violation of HRS § 707-701(1)(a) (1993)
and HRS § 705-500 (1993) (Count 1);2% attenpted nurder in the

2/

At

the time of the alleged offense, as it does now, HRS § 707-

701(1) (a) provided:

(1) A person commits the offense of murder in the first

degree if the person intentionally or knowi ngly causes the death

of :

At
provi ded:

(a) More than one person in the same or separate
incident[.]

the time of the alleged offense, as it does now, HRS § 705-500

(1) A person is guilty of an attenmpt to commt a crinme if

the person:

crime,

(a) Intentionally engages in conduct which would
constitute the crinme if the attendant circunmstances
were as the person believes themto be; or

(b) Intentionally engages in conduct which, under the
circumstances as the person believes themto be
constitutes a substantial step in a course of conduct
intended to culmnate in the person's conmm ssion of
the crime.

(2) VWhen causing a particular result is an element of the
a person is guilty of an attenmpt to commt the crime if,

acting with the state of mnd required to establish liability with
respect to the attendant circumstances specified in the definition
the crime, the person intentionally engages in conduct which is
a substantial step in a course of conduct intended or known to
cause such a result.

of

(3) Conduct shall not be considered a substantial step under

this section unless it is strongly corroborative of the
defendant's crim nal intent.

In addition, HRS § 705-502 (1993) provided at the time of the alleged
as it does now, that "[a]n attenmpt to commt a crime is an offense of
the same class and grade as the most serious offense which is attenpted.”

of f ense,
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second degree with respect to each of the three individuals in
the red truck, in violation of HRS 8§ 707-701.5(1) (1993) and HRS
8 705-500 (Counts 2, 3, and 4); and place to keep | oaded firearm
in violation of HRS § 134-6(c) and (e) (Supp. 1995) (Count 5).

The jury found Tran guilty as charged on Counts 1 and
5. On October 14, 1997, the Crcuit Court sentenced Tran to life
i nprisonnment w thout the possibility of parole on Count 1, which
was the mandatory sentence then in effect for anyone convicted of
attenpted first-degree nurder. The GCrcuit Court sentenced Tran
to a concurrent termof ten years of inprisonment on Count 5,
with a mandatory mnimumterm of ten years.

Tran filed a direct appeal of his Judgnent of
conviction and sentence. On Cctober 6, 1998, the Hawai ‘i Suprene
Court issued a sumrmary disposition order affirmng Tran's
Judgnent. Tran filed petitions for post-conviction relief in
2000, 2003, and 2005, which were all deni ed.

On Decenber 14, 2012, after the United States Suprene
Court's decision in MIler, Tran filed his fourth petition for
post-conviction relief. On July 31, 2013, the Grcuit Court
granted the petition. On August 2, 2013, the Crcuit Court
i ssued an order setting aside Tran's sentence of life
i mprisonnment wi thout the possibility of parole on Count 1 and
scheduling the case for resentencing on that count.

On Cctober 16, 2013, after hearing argunments fromthe
parties, the Crcuit Court resentenced Tran on Count 1 to life
i mprisonment with the possibility of parole. The Grcuit Court
concl uded that pursuant to G aham which precluded juvenile
of fenders from being sentenced to |life wi thout parole for
nonhom ci de crinmes, Tran could not be sentenced to |ife w thout
parole. The Crcuit Court also construed MIller to nmean that as
applied to a juvenile, the portion of HRS §8 706-656 which
mandated the inposition of a sentence of life w thout parole was
unconstitutional. The G rcuit Court concluded that after
exci sing the unconstitutional portion of HRS 8§ 706-656, what was
|l eft and what cane closest to the legislature's intent as far as

5
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HRS § 706- 656 was concerned was a sentence of |ife inprisonnent
wth the possibility of parole. The Grcuit Court ruled that it
could not "go below' a sentence of life with the possibility of
parol e and i nposed that sentence on Tran.

The Circuit Court filed its Anended Judgnent on Cctober
16, 2013, which sentenced Tran to life inprisonment with the
possibility of parole on Count 1 and reinposed the concurrent
ten-year termof inprisonnment it previously inposed on Count 5.3
Thi s appeal foll owed.

DI SCUSSI ON
l.

When Tran was originally sentenced in 1997, he received
the sentence of life inprisonment without the possibility of
parol e that was nmandated by HRS § 706-565(1) (1993) for his
attenpted first-degree nurder conviction. At the tinme Tran
commtted this offense, HRS 8 706-656(1) (1993) provided:
"Persons convicted of first degree nurder or first degree
attenpted nurder shall be sentenced to life inprisonment w thout
possibility of parole.™

Tran's resentenci ng and the subsequent anmendnent to HRS
8 706-656(1) was pronpted by a trilogy of decisions by the United
States Suprene Court, Roper, G aham and MIller, which applied
t he Ei ght Amendnent's prohibition against cruel and unusual
puni shment in cases involving juvenile offenders sentenced to
death and life without the possibility of a parole. These cases
provi de the backdrop for Tran's challenge to the Crcuit Court's
resentencing himto life with the possibility of parole, and we
begin with a discussion of the three cases.

A

In Roper, the Court held that the Ei ghth Amendnent
forbids the inposition of the death penalty on of fenders who
commtted their crinmes when they were under the age of eighteen.

3 Tran had al ready served his sentence on Count 5 by the time his
Amended Judgment was filed, and Count 5 is not at issue in this appeal.
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Roper, 543 U S. at 578.4 The Court noted that "[b]ecaue the
death penalty is the nost severe punishnent, the Ei ghth Amendnent
applies to it with special force.”" 1d. at 568. The Court
concluded that the differences between juveniles and adults
"denonstrate that juvenile offenders cannot with reliability be
classified anong the worst offenders[,]" and that in light of the
di m ni shed cul pability of juveniles, there was no adequate
penol ogi cal justification for inposing the death penalty on
juvenile offenders. 1d. at 569-73.
B

In G aham the Court held that the Ei ghth Amendnent
prohibits a life wthout parole sentence for a juvenile offender
who did not conmmit homcide. Gaham 560 U S. at 74-75. In
support of its decision, the Court stated that:

Roper established that because juveniles have | essened
culpability they are |l ess deserving of the most severe
puni shments. As conpared to adults, juveniles have a "'l ack
of maturity and an underdevel oped sense of responsibility""
they "are more vul nerable or susceptible to negative
influences and outside pressures, including peer pressure"
and their characters are "not as well formed."

Id. at 68 (citations omtted). The Court noted that "life

wi thout parole is '"the second nbst severe penalty permtted by
law " and that "life w thout parole sentences share sone
characteristics with death sentences that are shared by no ot her
sentences[,]" in that a sentence of |life without parole "alters
the offender's life by a forfeiture that is irrevocabl e" and
"deprives the convict of the nost basic |iberties w thout giving

hope of restoration[.]" [1d. at 69-70 (citations omtted). "Life
wi thout parole is an especially harsh punishnment for a
juvenile[,]" who will on average serve nore tine and a greater
percentage of his or her life in prison than an adult. 1d. at

70. The Court concluded that none of the justifications for

penal sanctions -- retribution, deterrence, incapacitation, and

4 The Ei ght Anmendnent's prohibition against cruel ane unusua
puni shment is applicable to the States through the Fourteenth Amendnent.
Roper, 543 U.S. at 560.
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rehabilitation -- provides an adequate justification for the
inmposition of life wthout parole for juvenile nonhom cde
of fenders. |d. at 71-74.

The Court expl ained that:

A State is not required to guarantee eventual freedom
to a juvenile offender convicted of a nonhom cide crine.

What the State must do, however, is give [such a defendant]
some meani ngful opportunity to obtain release based on
demonstrated maturity and rehabilitation. . . . The Eighth

Amendment does not foreclose the possibility that persons
convicted of nonhom cide crimes commtted before adulthood

will remain behind bars for life. It does prohibit States
from making the judgment at the outset that those offenders
never will be fit to reenter society.

Id. at 75. The Court sunmarized its holding by stating: "A State
need not guarantee the [juvenile nonhom cide] offender eventual
rel ease, but if it inposes a sentence of life it nust provide him
or her with sone realistic opportunity to obtain rel ease before
the end of that term" 1d. at 82.
C.

In MIler, the Court held that a sentencing schene that
i nposes a mandatory sentence of |life w thout parole on those
under the age of eighteen at the tinme of their crimes violates
the Ei ghth Amendnent's prohibition agai nst "cruel and unusual
puni shments,” even when the crine comritted was a hom ci de.
Mller, 132 S.C. at 2460, 2469. The Court relied upon two
strands of precedent. The first strand, exenplified by Roper and
Graham inposed "categorical bans on sentencing practices based
on m smat ches between the culpability of a class of offenders and
the severity of a penalty.” 1d. at 2463. The Court stated that
"Roper and Graham establish that children are constitutionally
different fromadults for purposes of sentencing. Because
juvenil es have dimnished cul pability and greater prospects for
reform. . . "they are | ess deserving of the nost severe
puni shnments.'™ [1d. at 2464 (citation omtted).

The Court stated that the second strand of precedent,
whi ch demanded i ndi vi dual i zed sentenci ng when i nposing the death
penalty, was nmade rel evant by Grahanis treatnent of life
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i mprisonment w thout parole as akin to the death penalty. 1d. at
2467. Gahamnoted that |ife wi thout parole and the death
penalty share characteristics that are shared by no other
sentences and that life wthout parole is especially harsh on
juveniles who will alnost inevitably spend nore tinme in jail than
adults. 1d. at 2466 (citing G aham 560 U S. at 69-70). The
Court in death penalty cases requires that "capital defendants
have an opportunity to advance, and the judge or jury a chance to
assess, any mtigating factors, so that the death penalty is
reserved only for the nost cul pable defendants conmtting the
nmost serious offenses.” [|d. at 2467. The Court concluded that a
simlar rule, permtting the sentencer to consider the mtigating
factors associated with juvenile offenders who have commtted
hom ci des, "should apply when a juvenile confronts a sentence of
life (and death) in prison.” 1d. at 2467-2468.

Appl ying the two strands of precedent, the Court held
t hat :

Graham Roper, and our individualized sentencing
deci si ons make clear that a judge or jury nmust have the
opportunity to consider mtigating circunmstances before
i mposing the harshest possible penalty for juveniles. By
requiring that all children convicted of hom cide receive
lifetime incarceration without possibility of parole
regardl ess of their age and age-rel ated characteristics and
the nature of their crimes, the mandatory sentencing schemes
before us violate this principle of proportionality, and so
the Eighth Amendment's ban on cruel and unusual punishment.

Id. at 2475. The Court declined to inpose a categorical bar on a
sentence of |ife without parole for juvenile hom cide offenders,
but noted that "appropriate occasions for sentencing juveniles to
this harshest possible penalty will be unconmmon.” 1d. at 2469.

Al t hough declining to foreclose a sentencer's ability to inpose
life without parole on juvenile offenders in hom cide cases, the
Court required the sentencer in such cases to "take into account
how children are different, and how those differences counsel

agai nst irrevocably sentencing themto a lifetine in prison.™

| d.
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1.

The GCircuit Court resentenced Tran after Roper, G aham
and M Il er had been decided, but before the Legislature anended
HRS § 706-656(1) to change the mandatory sentence for juvenile
of fenders convicted of first-degree nurder and attenpted first-
degree murder fromlife wthout the possibility of parole to life
with the possibility of parole. Thus, the Crcuit Court was
faced with having to resentence Tran under a statute that the
United States Supreme Court had determ ned was unconstitutional
as applied to juvenile offenders like Tran, w thout the benefit
of specific guidance fromthe Legislature on how it woul d address
the Suprene Court's rulings.

The follow ng rules apply when a statutory provision
has been found unconstitutional.

When a court determ nes that a provision of a lawis
unconstitutional, prior to invalidating the entirety of the
law, the court nust first start "with a presunmption that the
[unconstitutional] enactment is severable fromthe remainder
of the section or act." Hamad v. Gates, 732 F.3d 990,
1000-01 (9th Cir.2013) cert. denied, —— U.S. ———, 134
S.Ct. 2866, 189 L.Ed.2d 810 (2014). As a general rule
courts are to refrain frominvalidating nmore of a statute
than is necessary, because "a ruling of unconstitutionality
frustrates the intent of the elected representatives of the
people." Ayotte v. Planned Parenthood of N. New Engl and, 546
U.S. 320, 329, 126 S.Ct. 961, 163 L.Ed.2d 812 (2006).

Ruggl es v. Yagong, 135 Hawai ‘i 411, 431, 353 P.3d 953, 973
(2015) (brackets ommtted). The presunption of severability

is overcome only if something "in the statute's text or

hi storical context makes it 'evident' that [the
Legislature], faced with the Ilimtations inposed by the
Constitution, would have preferred" no statute at all to a
statute with the invalid part excised. Free Enterprise Fund
v. Pub. Co. Accounting Oversight Bd., —— U S. ———, 130
S.Ct. 3138, 3162, 177 L.Ed.2d 706 (2010) (quoting Al aska
Airlines, 480 U. S. at 684, 107 S.Ct. 1476). I'n conducting
this inquiry, "we must retain those portions of the Act that
are (1) constitutionally valid, (2) capable of functioning

i ndependently, and (3) consistent with [the Legislature's]
basi c objectives in enacting the statute." Booker, 543 U.S.
at 258-59, 125 S.Ct. 738 (internal citations and quotation
mar ks om tted). [The Legislature's] intent serves as the
basis for this severability test. Alaska Airlines, 480 U.S
at 685, 107 S.Ct. 1476.

Haned v. Gates, 732 F.3d 990, 1001 (9th Gr. 2013).

10
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The Circuit Court, based on its application of
severability principles, reformulated HRS § 706-656(1) in exactly
the sane way that the Legislature eventually did in anmendi ng HRS
8§ 706-656(1). Construing HRS 8§ 706-656(1) in light of G aham and
MIller and its view of the Legislature's intent in enacting the
statute, the Crcuit Court ruled that it was required to i npose a
sentence of |life with the possibility of parole in resentencing
Tr an.

L1l

In his opening brief, Tran argues that the Crcuit
Court erred in determining that HRS 8§ 706- 656 was severabl e and
in construing the statute to require inposition a sentence of
life with parole after the unconstitutional portion was severed.
He al so contends that the Crcuit Court violated Mller in
resentencing himw thout considering the mtigating factors of
his youth at the tine he commtted the attenpted first-degree
murder. After Tran filed his opening brief, the Legislature
anended HRS § 706-656(1) to address Mller, G aham and Roper.
The Legi sl ature anended the statute to renove the nmandatory
sentence of |life without the possibility of parole for juvenile
of fenders convicted of first-degree and attenpted first-degree
murder, and it instead inposed a mandatory sentence of life with
the possibility of parole for such juvenile offenders. 1In his
reply brief, Tran argues that the amended HRS § 706-656(1) is
unconstitutional under M|l er because it inposes a nmandatory
sentence on juvenile offenders w thout requiring individualized
consideration of the mtigating factors of youth.

The Legislature's anendnent of HRS § 706-656(1) in 2014
effectively elimnates the need to address Tran's severability
argunents. The Legislature's amendnent of HRS § 706-656(1) in
exactly the sane way that the GCrcuit Court severed the statute
provi des conpel ling evidence that the Legislature would have
preferred the statute as severed and reforned by the Crcuit
Court to no statute at all. See State v. Jess, 117 Hawai ‘i 381,

11
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412-13, 184 P.3d 133, 164-65 (2008). 1In any event, we construe
the provision of Act 202 that nakes the 2014 anendnents to HRS
8 706-656(1) applicable to "proceedings that were begun but not
concluded before its effective date," 2014 Haw. Sess. Laws Act
202, 8 6 at 695, to require that we apply the anended HRS § 706-
656(1) to this appeal. Tran's resentencing proceedi ng was begun
before Act 202's effective date but was still pending on appeal
when Act 202 went into effect. Thus, Tran's resentencing
proceedi ng had not been concl uded before Act 202's effective
dat e.

| V.

We focus our attention on Tran's principal argunent,
which is that his new sentence of life with the possibility of
parole is unconstitutional. Tran contends that the new sentence
i nposed by the Crcuit Court and the anended HRS 8 706-656(1),
whi ch mandates this sentence, are unconstitutional because the
Crcuit Court did not consider, and the anmended HRS 8§ 706-656(1)
does not require a court to consider, the mtigating factors of
youth in inposing the sentence of life with the possibility of
parole. Tran reads MIller as requiring a sentencing court to
conduct individualized sentencing that considers the mtigating
factors of youth whenever a juvenile offender is sentenced.

Under Tran's interpretation of MIller, which he urges this court
to adopt, all sentencing schenmes that inpose mandatory sentences
woul d be unconstitutional as applied to juvenile offenders.

We disagree with Tran's interpretation of Mller. W
concl ude that under the Supreme Court's precedents, the Crcuit
Court's resentencing of Tran to life inprisonnment with the
possibility of parole and HRS 8§ 706-656(1), as amended in 2014 by
Act 202 to its current form are constitutional.

V.

VWhile Tran focuses on Mller in his argunents, we
conclude that the Suprene Court precedent nost directly
applicable to this case is Gaham |In Gaham the Supreme Court

12
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established a categorical bar on the inposition of life wthout
the possibility of parole on juvenile offenders for nonhom cide
crimes. Gaham 560 U S. at 74-75. |In support of its holding,
the Court noted that juveniles are | ess cul pable than adults
because they |lack maturity, they are nore susceptible to negative
i nfluences, and their characters are not well forned. 1d. at 68.
It also noted the extreme severity of the punishnent of life

W t hout parole, especially for juveniles, which nade it akin to a
death sentence. 1d. at 69-70.

Wil e categorically barring a sentence of life w thout
parol e for juvenile nonhom cide offenders, the Suprene Court in
Graham did not bar the inposition of mandatory penalties on
juvenile offenders or require a court to consider the mtigating
factors of youth at the tine it inposed sentence. |ndeed, the
Suprene Court did not require a State "to guarantee eventual
freedomto a juvenile of fender convicted of a nonhomcide crine."
Id. at 75. Rather, the Suprenme Court concluded that what the
State nmust do to conply wth the Ei ght Arendnent is to give
juvenil e nonhom ci de of fenders "sonme meani ngful opportunity to
obtain rel ease based on denonstrated maturity and
rehabilitation.” I1d. Thus, the Suprene Court held: "A State
need not guarantee the [juvenile nonhom cide] offender eventual
release, but if it inposes a sentence of life it nust provide him
or her with sone realistic opportunity to obtain rel ease before

the end of that term" 1d. at 82 (enphasis added).
Here, as the Grcuit Court apparently found, Tran was
convicted of a nonhom cide offense -- Tran's offense of attenpted

first-degree nmurder did not result in the death of any victim
Therefore, the Grcuit Court was prohibited fromsentencing Tran
tolife without the possibility of parole based on G ahanis
categorical bar to this sentence for juvenile nonhom cide

of fenders. The Circuit Court resentenced Tran to life with the
possibility of parole, the sentence now nandated by HRS § 706-
656(1). This sentence is perm ssible under G aham as | ong as

13
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Tran is provided with some nmeaningful or realistic opportunity to
obtain rel ease based on denonstrated maturity and rehabilitation
before the end of his term Tran does not contend that under
Hawai ‘i 's parole system he will be denied a neani ngful or
realistic opportunity to obtain rel ease based on denonstrated
maturity and rehabilitation before the end of his life term?®
Tran therefore has not shown that the Crcuit Court's sentence of
life with the possibility of parole is unconstitutional.® 1In
chal l enging the constitutionality of the current version of HRS

8 706-656(1), Tran also has not overcone the presunption of
constitutionality that attaches to |egislative enactnents or
satisfied his burden of showi ng that HRS § 706-656(1), as anended
in 2014, is unconstitutional beyond a reasonabl e doubt. See
Peroutka v. Cronin, 117 Hawai ‘i 323, 326, 179 P.3d 1050, 1053
(2008) .

V.

Tran's reliance on MIller in arguing that his current
sentence and HRS § 706-656(1), as anended in 2014 and now in
effect, are unconstitutional is msplaced. In Mller, the
Suprenme Court reasoned that a sentence of life without parole for
a juvenile offender was akin to the death penalty, for which
i ndi vi dual i zed sentencing and the opportunity to present

5 The Hawai ‘i Paroling Authority (HPA) has established "Guidelines For

Est abli shing M nimum Ternms of | nprisonment” (HPA Guidelines) that it considers
in setting the mininumterm of imprisonment a prisoner nmust serve before
becom ng eligible for parole. The HPA Guidelines contain three |evels of
puni shment, and in determ ning a prisoner's |level of punishment, the HPA
considers a variety of criteria, including the nature of the offense, the
degree of injury/loss to persons or property, and the offender's crim nal
hi story. The HPA Gui delines provide the following mnimumterm ranges of

imprisonment for a prisoner, like Tran, who is sentenced to life inprisonment
with the possibility of parole: Level 1 -- 5 to 10 years; Level 2 -- 10 to 20
years; and Level 3 -- 20 to 50 years.

8 W note that courts have held that Graham prohi bits sentences which
are "de facto" life sentences without parole where a juvenile offender is
required to serve an extraordinary length of time before being considered for
parole. See State v. Ragland, 836 N.W2d 107, 118-22 (lowa 2013). We do not
preclude the possibility that a juvenile offender, such as Tran, nmay be able
chal l enge his sentence as a de facto |life without parole sentence based on the
actions of the paroling authority.
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mtigating factors was required, in concluding that inposing a
mandatory sentence of life without parole on juvenile offenders
was prohibited. Mller 132 S.C. at 2466-69. In other words,
the Court analogized |ife without parole for juvenile offenders
to the death penalty to show why the sentence of |ife wthout
parol e could not be mandatorily inposed on juvenile offenders

wi t hout individualized sentencing to consider the mtigating
factors of youth. The Court did not require individualized
sentencing or prohibit the inposition of mandatory sentences for
juvenile offenders in all cases. Nor did the Court purport to
overrul e G aham decided just two years earlier, which held that
alife sentence for juvenile offenders was perm ssible as |ong as
he or she was provided with sone realistic opportunity to obtain
rel ease before the end of that term

Qur conclusion that Mller's references to
i ndi vi dual i zed sentencing for juvenile offenders is limted to
sentences of life without parole is confirmed by the Suprene
Court's recent decision in Montgonery v. Louisiana, 136 S.C. 718
(2016). In Montgonery, the Suprenme Court considered the question
of whether MIler should be applied retroactively to juvenile
of f enders whose convi ctions and sentences had becone final before
MIller was decided. Montgonery, 136 S.Ct. at 725. The Court
held that MIIler announced a new substantive rule of federal
constitutional law and therefore applied retroactively to al
cases, even cases that had becone final before MIler was
decided. 1d. at 734, 736-37.

In support of its decision, the Court noted that
applying Mller retroactively would not require States to
relitigate sentences in every case in which juveniles had
recei ved a mandatory sentence of life without parole, but that a
MIler violation could be renedi ed by making juvenile hom cide
of fenders eligible for parole. Id. at 736. It also cited with
approval a Wom ng statute which was anended after Mller to nake
juvenile offenders sentenced to life inprisonnment eligible for

15
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parol e after serving 25 years of incarceration. |d. The Court
stated as foll ows:

Giving Mller retroactive effect, moreover, does not
require States to relitigate sentences, |let alone
convictions, in every case where a juvenile offender
recei ved mandatory life without parole. A State may renedy
a MIller violation by permitting juvenile hom cide offenders
to be considered for parole, rather than by resentencing
them See, e.g., Wo. Stat. Ann. 8 6-10-301(c) (2013)
(juvenile hom cide offenders eligible for parole after 25
years). Allowi ng those offenders to be considered for
parol e ensures that juveniles whose crimes reflected only
transient immaturity -- and who have since matured -- wil
not be forced to serve a disproportionate sentence in
viol ation of the Eighth Amendment.

| d. (enphasi s added).
The Suprene Court's statenents in Mntgonery nake clear

that M1l er does not require individualized sentencing or
consideration of the mtigating factors of youth in every case
involving a juvenile offender, but only where a sentence of life
i mprisonnment wi thout parole is inposed on a juvenile offender.

I ndi vi dual i zed sentencing is not required and nandatory sentences
may be inposed for a juvenile offender provided that if a
sentence of |life inprisonnent is inposed on a juvenile offender,
he or she is given a realistic opportunity to obtain rel ease
before the end of that life term Here, the Legislature in
amendi ng HRS 8 706-656(1) in 2014 and the Circuit Court in
resentencing Tran to life with the possibility of parole did
preci sely what the Supreme Court said in Montgonery woul d be
sufficient to renedy a MIller violation. Accordingly, Tran's
claim based on MIller, that his current sentence and HRS § 706-
656(1), as anended in 2014 and now in effect, are
unconstitutional is without nerit.’

' We note that courts from ot her jurisdictions have agreed with our

analysis that Mller only requires individualized sentencing for juvenile

of fenders where a sentence of life without the possibility of parole is

i mposed and have upheld sentences of life with parole inposed under
circunmstances simlar to Tran's case. See Commonwealth v. Brown, 1 N. E.3d 259
(Mass. 2013); Turner v. State, 443 S.W3d 128 (Tex. Crim App. 2014);
Commonweat h v. Okoro, 26 N.E.3d 1092 (Mass. 2015); Ouk v. State, 847 N. W 2d
698 (M nn. 2014).
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CONCLUSI ON
For the foregoing reasons, we affirmthe Anended
Judgnent, which resentenced Tran to life inprisonment with the
possibility of parole.
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