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CAAP- 15- 0000402
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
RACHEL VI AMOANA Ul , Def endant - Appel | ant

APPEAL FROM THE CIRCUI T COURT OF THE THI RD CI RCU T
(NORTH & SOUTH KONA DI VI SI ON)
(CASE NO 3DTA-11-02996)

ORDER DENYI NG MOTI ON FOR RECONSI DERATI ON
(By: Foley, Presiding Judge, Leonard and Reifurth, JJ.)

Upon consi deration of Defendant-Appellant's Mtion for
Reconsi deration filed on June 6, 2016 (Mdtion), and the records
and files in this case, we conclude we did not overl ook or
m sapprehend any points of |aw or fact when we entered the May
25, 2016 Summary Di sposition O der herein.

Def endant - Appel | ant Rachel Viampana U (U ) contends
t hat, based on State v. Wn, No. SCWC-12-0000858, 2015 W

10384497, at *21 n.49 (Haw. Nov. 25, 2015) (opinion),?! she is

! In a footnote, the Hawai ‘i Supreme Court states:

"When questions of state |law are at issue, state courts
generally have the authority to determ ne the retroactivity
of their own decisions." Garcia, 96 Hawai ‘i at 211, 29 P.3d
at 930. This is the first time that we announce the
(conti nued. ..)
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entitled to relief fromher April 13, 2012 conviction for
Operating a Vehicle Under the Influence of an Intoxicant, in
viol ation of Hawaii Revised Statutes 8 291E-61(a) (Supp. 2015),
because her appeal was not final when the Wn decision was
pr onul gat ed.

However, unlike the defendant in Wn, U did not nove
to suppress the results of her blood alcohol test. At trial, U
testified that she drank four bottles of Budweiser, four to five
m xed shots of al cohol, and swigs of rumprior to the accident.
The parties stipulated that U 's bl ood al cohol |evel was 0.156
grans of al cohol per one hundred mllinmeters or cubic centinmeters
of blood. U did not challenge the blood test draw or results.
Rat her, defense counsel argued that the State failed to prove
that U was the operator of the vehicle. U is not entitled to
relief based on Wn because she is not simlarly situated to the
defendant in Wn in that she failed to file a notion to suppress
or otherw se assert to the district court that evidence of her
bl ood test should be suppressed. Mbdtions to suppress nust be
brought before trial or else the argunment is waived. See Hawai ‘i

Rul es of Penal Procedure Rule 12(b)(3) and (f).

Y(...continued)
constitutional principle that the threat of cri m nal
sanctions inherently precludes a finding of voluntariness in
the context of the consent exception to the warrant
requi rement. As such, this decision applies only to this
case and to all cases pending on direct appeal or not yet
final at the time that this decision is rendered. By final,
we mean those cases in which the judgment of conviction has
been rendered and the availability of appeal and certiorari
has el apsed. Id. at 214, 29 P.3d at 933.

Won, 2015 WL 10384497, at *21 n. 49.
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Therefore, |IT |S HEREBY ORDERED that the Mbdtion is
deni ed.

DATED: Honol ul u, Hawai ‘i,

On the notion:

Presi di ng Judge
Steven T. Barta,
f or Def endant - Appel | ant .

Associ at e Judge

Associ at e Judge





