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Respondent - Appel | ant JS appeals fromthe the (1)
Decenber 30, 2014 "Order Re: Trial" and (2) January 21, 2015
"Order Re: Child Support Arrears" both entered in the Famly
Court of the First Crcuit® (famly court).

On appeal, JS contends the famly court erred in:

(1) awarding Petitioner-Appellee PO sole |egal custody
"based primarily on testinony that [JS] did not want to
communi cate with [ PO except for energencies and to facilitate
visitation with the child";

(2) finding JS "ha[d] not denonstrated a materi al
change in circunstances to warrant a change in the

! The Honorable Jennifer L. Ching presided.
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visitation/time-sharing schedule set forth in the ["Stipul ated
Order Re Paternity, Custody, Visitation, and Support" (March 2008
Stipulation)]";

(3) finding "even if [JS] denonstrated a materi al
change in circunstances to warrant a change in the
visitation/tinme-sharing schedule set forth in the March 2008
Stipulation, the current visitation schedule is reasonable and in
the best interests of the child";

(4) "allowing [ Rob B. Welch, PhD. (Dr. Welch)] to
testify at trial as [JS] did not waive the child s psychol ogi st -
client privilege and Dr. Welch's testinony proved to be extrenely
bi ased in favor of [PQ";

(5) "finding and concluding that [JS] failed to neet
hi s burden of proof to show that nonthly child support warranted
nodi fi cation"; and

(6) finding "monthly child support in the anmount of
$3, 500. 00 shoul d have been paid effective February 1, 2011, thus
concluding that [JS] owes [PQ $64,490.00 in past due child
support.” (Enphasis omtted.)

| . BACKGROUND

JS and PO are the parents of JO (Child), born in

Oct ober 2007. On March 19, 2008, JS and PO filed the March 2008

Stipulation in the famly court, which provided:

3. LEGAL CUSTODY: Legal custody of the Child is
awarded to [PO] and [JS] jointly. Legal custody includes,
but is not limted to, decision making authority regarding
maj or medi cal decisions, the decision as to where the Child
should go to school, travel outside of the United States,
and maj or financial decisions.

4, PHYSI CAL CUSTODY: Physical custody of the Child is
awarded to [PO] solely, subject to [JS's] right to time-
sharing as set out in this Order.

5. TIME-SHARING: [JS] shall have unlimted daytine
visitation with the Child when he travels to Hawaii. [PQ
shall make efforts to make Child available to spend tinme
with [JS]. [JS] shall give [PO] two weeks notice of trave
dates and plans for visitation.

Al'l visitation should be reasonable, as nmutually
agreed upon by both parties. Not hing in this agreement

shall prohibit the parties from agreeing upon additiona
visits or extended tinme sharing

On July 21, 2010, JS and POfiled in the famly court a
"Stipulation Mdifying March 19, 2008 Stipul ated Order Re
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Paternity, Custody, Visitation, and Support" (July 2010
Stipulation). The July 2010 Stipul ation increased child support
paynents to $8,500 per nmonth, provided for a coll ege savings
account for the Child s benefit to which JS agreed to deposit
$2,500 per nonth, and described plans for tinmesharing in June and
July 2010.

In February 2011, JS and PO agreed to reduce the child
support payment to $3,500 per nmonth (February 2011 Agreenent)
because JS had becone unenpl oyed in Cctober 2010. The parties
did not file a witten agreenment with the famly court reflecting
t he new agreenent.

Until July 2012, JS's visitations with the Child in
Hawai ‘i and on the mainl and were worked out cooperatively between
JS and PO In July 2012, the Child, who was four years old at
the tinme, was visiting JSin Florida w thout the acconpani nent of
PO. Believing he had been left alone, the Child called the
police because he was scared. JS did not call PO to inform her
of the incident. A few nonths later, in Novenber 2012, the Child
was visiting Washington for JS s weddi ng, again wthout the
conpany of PO JS was arrested two days before his weddi ng, but
was not charged. JS did not call POto informher of his arrest.

I n Decenber 2012, JS began meki ng child support
paynents in the amount of $1,500 per nmonth. JS attributed the
reduced paynents to the depletion of his savings due to his
weddi ng expenses and paynent of his debts.

On August 19, 2013, JSfiled a "Motion for Relief after
Judgnent or Order and Decl aration"” requesting a recal cul ati on of
child support and nodification of the visitation/tine-sharing
schedule. On Septenber 18, 2013, POfiled a "Mdtion to Award
[ PO Sol e Legal Custody, Enforce [July 2010 Stipul ation], and for
Attorney's Fees."”

The famly court held a trial on the parties' notions
on June 16, 17, 25, Septenber 8, 9, and 16, 2014. At trial, both
parties testified about the acrinonious nature of their
rel ati onship that had energed over the two years prior to trial
JS testified that he did not want an on-going relationship with
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PO and that he wanted no comruni cation from her except for email
contact regardi ng energencies or notices of visitation.

On Decenber 30, 2014, the famly court entered the
"Order Re: Trial" awarding POw th sole | egal custody, enforcing
the March 2008 Stipulation with regard to school expenses and
time-sharing, and determning JS s child support obligation to be
$3,500 per nmonth. The famly court entered the "Order Re: Child
Support Arrears” on January 21, 2015, determning that JS owed PO
for child support arrears through January 2015 in the anmount of
$64,490. JS filed his notice of appeal on January 28, 2015. The
famly court entered its "Suppl enental Record on Appeal Findings
of Fact and Concl usions of Law' on August 18, 2015. (Brackets
omtted.)

1. STANDARD OF REVI EW

A Fam |y Court Deci sions

Generally, the famly court possesses wi de discretion

in mking its decisions and those decisions will not be set
aside unless there is a mani fest abuse of discretion. Thus,
we will not disturb the famly court's decision on appea

unl ess the famly court disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant and its decision clearly exceeded the bounds of
reason.

Kaki nam v. Kakinam , 127 Hawai ‘i 126, 136, 276 P.3d 695, 705
(2012) (quoting Fisher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d
355, 360 (2006)).

B. Fi ndi ngs of Fact and Concl usi ons of Law

The famly court's [findings of fact (FOF)] are
revi ewed on appeal under the "clearly erroneous" standard
A FOF is clearly erroneous when (1) the record | acks
substantial evidence to support the finding, or (2) despite
substantial evidence in support of the finding, the
appell ate court is nonetheless left with a definite and firm
conviction that a m stake has been made. "Substanti al
evidence" is credible evidence which is of sufficient
quality and probative value to enable a person of reasonable
caution to support a concl usion.

Kaki nam , 127 Hawai ‘i at 136, 276 P.3d at 705 (quoting Fisher,
111 Hawai ‘i at 46, 137 P.3d at 360).

A famly court's conclusions of law (CCOL) are revi ewed
de novo. Balogh v. Bal ogh, 134 Hawai ‘i 29, 38, 332 P.3d 631, 640
(2014).
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C. Evi dentiary Rulings

"We apply two different standards of reviewin
addressing evidentiary issues. Evidentiary rulings are revi ened
for abuse of discretion, unless application of the rule admts of
only one correct result, in which case review is under the
right/wong standard." 1noue v. Inoue, 118 Hawai ‘i 86, 93, 185
P.3d 834, 841 (App. 2008) (quoting State v. Otiz, 91 Hawai ‘i
181, 189, 981 P.2d 1127, 1135 (1999)).
D. Mat eri al Change in Crcunstances

"Whet her a substantial and materi al change has been
presented is reviewed under the right/wong standard."” Holl away
V. Hollaway, 133 Hawai ‘i 415, 421, 329 P.3d 320, 326 (App. 2014)
(citing Davis v. Davis, 3 Haw. App. 501, 506, 653 P.2d 1167, 1171
(1982)).

I11. DI SCUSSI ON

A Psychol ogi st-Client Privilege

JS argues that the testinony provided by the Child's
t herapist, Dr. Welch, was admtted in violation of the
psychol ogi st-patient privilege. JS contends that under Hawai i
Rul es of Evidence (HRE) Rule 504.1(b) (Supp. 2015), a child and
both parents are authorized to claimthe psychol ogi st-patient
privilege, and the circuit court erred in allowing Dr. Welch's
testimony over JS s objection.

HRE Rul e 504.1 provides in relevant part:

Rul e 504.1 Psychologist-client privilege

(b) General rule of privilege. A client has a
privilege to refuse to disclose and to prevent any ot her
person from di scl osing confidential communications made for
the purpose of diagnosis or treatment of the client's nmental
or emotional condition, including substance addiction or
abuse, anmong the client, the client's psychol ogi st, and
persons who are participating in the diagnosis or treatnment
under the direction of the psychol ogist, including nmenbers
of the client's family

(d) Exceptions.

(3) Condition an el ement of claimor defense. There
is no privilege under this rule as to a
communi cation relevant to the physical, mental,
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or emotional condition of the client in any
proceeding in which the client relies upon the
condition as an elenment of the client's claimor
defense or, after the client's death, in any
proceedi ng in which any party relies upon the
condition as an elenment of the party's claimor
def ense.

JS objected at trial to Dr. Wl ch's testinony regarding
t he di scussions he had with the Child at the Child s therapy
sessions under the psychol ogi st-patient privilege. The famly
court overrul ed the objection, presunably based on PO s position
that Dr. Welch's testinony regarding how JS s inconsistent
contact with the Child had affected the Child was "central to the
par amount issue"” and therefore subject to the HRE Rule
504.1(d)(3) exception. JS relies on Sussman v. Sussman, 112
Hawai ‘i 437, 146 P.3d 597 (App. 2006) to argue that "seeking
custody of one's children is not tantanount to relying on one's
mental or enotional condition as an elenent o[f] a claimor
def ense, and accordingly, does not trigger the rule 504.1(d)(3)
exception.”

In response to JS' s argunent, PO cites Hollaway, in
which this court held, "where joint custodial parents are
deadl ocked regarding an inportant decision inplicating their
child s future or welfare, such an inpasse qualifies as a
mat eri al change in circunstances sufficient to warrant the
[fami |y court's] consideration of a change in the custody order's
terms with respect to the deadl ocked matter."” Holloway, 133
Hawai ‘i at 422, 329 P.3d at 327. Specifically, PO points to this
court's statenment, "There is . . . no infringenment on
[constitutionally protected liberty interests in the right of
parents to direct the upbringing of their children] when a court,
properly interposed between two parents, each equally vested with
such rights, resolves an inpasse between them regarding the
exercise of those rights.” 1d. at 423, 329 P.3d at 328.
Hol | away, however, does not gui de our decision. Hollaway
i nvol ved the fundanental right of a parent to determ ne the
school their child would attend. |1d. at 416, 329 P.3d at 321.
Here, we consi der whether one parent can waive the statutory
psychol ogi st-patient privilege over the objection of another
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parent. Qur focus is not on whether the famly court may act as
tie-breaker, but whether the child s nental and/or enotional
condition is an elenent in determning child custody and child
support under the HRE Rule 504.1(d)(3) exception.

In cases involving a dispute as to the custody of a
mnor child, the court is required to evaluate the "best
interests of the child." HRS 8§ 571-46(a) (Supp. 2015); see AC v.
AC, 134 Hawai ‘i 221, 230, 339 P.3d 719, 728 (2014). PO offered
Dr. Welch's testinony at trial as pertinent to "what woul d be
better for the [Child]" and "how the prior contacts or |ack of
contacts [with JS] have inpacted [the Child]."

By statute, the famly court considers several factors
in determning the best interests of the child. See HRS § 571-
46(b) (Supp. 2015).2 No one factor is dispositive of a famly

2 The family court is required to consider, at a mnimm certain
enunmer ated factors:

(1) Any history of sexual or physical abuse of a child by
a parent;

(2) Any history of neglect or emotional abuse of a child
by a parent;

(3) The overall quality of the parent-child relationship;

(4) The history of caregiving or parenting by each parent
prior and subsequent to a marital or other type of
separation;

(5) Each parent's cooperation in devel opi ng and
impl ementing a plan to meet the child's ongoing needs,
interests, and schedul e; provided that this factor
shall not be considered in any case where the court
has determ ned that fam ly violence has been comm tted
by a parent;

(6) The physical health needs of the child;

(7) The enmotional needs of the child;

(8) The safety needs of the child;

(9) The educational needs of the child;

(10) The child's need for relationships with siblings;

(11) Each parent's actions demonstrating that they allow
the child to maintain famly connections through
famly events and activities; provided that this
factor shall not be considered in any case where the

court has determ ned that famly violence has been
(continued...)
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court's best interests of the child determnation. W agree with
JS' s position that the child' s enotional and/or nmental condition
was not an "elenent" of the famly court's best interests of the
child analysis, although it is a highly relevant factor.

This court in Sussman consi dered whether a parent of a
child, who has nmade a confidential conmmunication for the purpose
of diagnosis or treatnent of the parent's nmental or enotional
condition and is seeking physical child custody and visitation,
has a privilege to prevent the psychol ogist fromtestifying about
the confidential conmmunication. Sussman, 112 Hawai ‘i at 442, 146
P.3d at 602. W answered that the parent was able to claimthe
privilege, and the HRE Rul e 504.1(d)(3) exception did not apply
because it required the parent who sought treatnent "to rely upon
his '"nmental or enotional condition' as an elenent of his claimor
defense.” |d. at 443, 146 P.3d at 603.

The nental health of each parent is an explicitly
rel evant factor in determning the best interests of a child.
HRS § 571-46(b)(14). Yet in Sussman, we determ ned that "the HRE
Rul e 8 504. 1(d)(3) exception requires nore than rel evance."
Sussman, 112 Hawai ‘i at 443, 146 P.3d at 603. Simlarly, while a
child s nental and enotional state is without a doubt a rel evant
and inportant factor in the famly court's determ nation of the
best interests of the child, see HRS § 571-46(b)(7), we cannot
say that it is an "elenent” of a claimor defense either party

2(...continued)
comm tted by a parent;

(12) Each parent's actions demonstrating that they separate
the child' s needs fromthe parent's needs;

(13) Any evidence of past or current drug or alcohol abuse
by a parent;

(14) The nmental health of each parent;

(15) The areas and levels of conflict present within the
famly; and

(16) A parent's prior wilful m suse of the protection from
abuse process under chapter 586 to gain a tactica
advantage in any proceeding involving the custody
determ nation of a m nor

HRS § 571-46(b) (Supp. 2015).
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has brought into question. Therefore, the HRE Rul e 504.1(d)(3)
exception does not apply and the famly court erred in deciding
to admt Dr. Welch's testinony under this exception. See Keal oha
v. CGy. of Hawaii, 74 Haw. 308, 319, 844 P.2d 670, 676 (1993)
("When application of a particular evidentiary rule can yield
only one correct result, the proper standard for appellate review
is the right/wong standard.").

We next address the dispute between JS and PO over the
right of each parent to assert or waive the psychol ogi st-patient
privilege on behalf of the child. Under the rules of evidence,
"[t]he [psychol ogi st-patient] privilege may be clained by the
client, the client's guardian or conservator, or the personal
representative of a deceased client. The person who was the
psychol ogi st at the tine of the conmunication is presuned to have
authority to claimthe privilege but only on behalf of the
client." HRE Rule 504.1(c).

Q her jurisdictions have considered the tension between
the rights of parents and the rights of their children that
energes when a child has nade a confidential conmmunication to a
psychol ogi st.® The weight of authority on the issue |leads us to
the conclusion that in cases in which the parents are involved in
l[itigation thensel ves and where the child' s nental state is
relevant to litigation, the parents are precluded from asserting
or waiving the privilege on their child s behalf. See Attorney
ad Litemfor D. K. v. Parents of D. K , 780 So.2d 301, 307 (Fla.
Dist. C. App. 2001) ("Wiere the parents are involved in the
litigation thensel ves over the best interests of the child, the
parents may not either assert or waive the privilege on their
child's behalf."); Bond v. Bond, 887 S.W2d 558, 560 (Ky. C
App. 1994) ("[We see no logic in permtting one or both of the
parents in a custody battle to assert the psychot herapi st-patient
privilege on behalf of their child, especially when the child's

3 A "psychol ogist," under HRE Rule 504.1(a)(2), is "a person
aut hori zed, or reasonably believed by the client to be authorized, to engage
in the diagnosis or treatment of a mental or emotional condition, including
substance addiction or abuse."
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mental , enotional, and/or physical well-being is the key issue in
the custody dispute. O tentines, one parent, at least, wll have
a significant notivation to prevent full disclosure, to the
detrinment of the child."); Nagle v. Hooks, 460 A 2d 49, 51 (M.
1983) ("[T] he appointnment of a neutral third party would
elimnate the very real possibility, as may exist in this case,

of one of two warring parents exercising the power of veto for
reasons unconnected to the polestar rule of 'best interests of
the child.""); In re Berg, 886 A 2d 980, 987 (N H 2005) ("we
concl ude that parents do not have the exclusive right to assert
or waive the privilege on their child' s behalf.").

Di fferent approaches have energed as to how tri al
courts are to resolve the assertion or waiver of a child's
psychol ogi st-patient (or related) privilege when the child's
mental or enotional state is at issue in litigation. One
approach is to require the trial court to appoint a guardian to
assert or waive the privilege on behalf of a child. See Attorney
ad Litemfor D. K., 780 So.2d at 308 ("A child less than twelve
years ol d does not have the enotional maturity or capacity of a
seventeen year old. A court faced with the child's desire to
assert the privilege in such circunstances shoul d determ ne
whet her the child is of sufficient enotional and intell ectual
maturity to make the decision on his or her omn. |f the court
decides that the child is sufficiently mature, then the court
shoul d appoint an attorney ad litemto assert the child's
position, as the court did here."); Nagle, 460 A.2d at 51 ("[We
hold that when a mnor is too young to personally exercise the
privilege of nondisclosure, the court nust appoint a guardian to
act, guided by what is in the best interests of the child.").

Anot her approach is to leave the trial court with broad
discretion in determ ning how and what testinony to admt. See
Bond, 887 S.W2d at 561 ("W will not attenpt to require any
specific procedure by the trial court, but allow broad
di scretion. The judge may personally and directly interviewthe
therapi st to determne what, if any, information is relevant and
material for disclosure; or, the judge may appoint a guardi an ad

10
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litem. . . for the sole purpose of determ ning the best
interests of the child and for recomrendi ng whether, and to what
extent, the privilege should be waived."); In re Berg, 886 A 2d
at 987 ("We refrain fromestablishing a detail ed procedure

t hrough which the privilege should be waived or asserted, and

i nstead | eave that determnation to the sound discretion of the
trial court.").

We agree with the conclusion of the courts of other
jurisdictions in that where the parents are involved in the
l[itigation thensel ves over the best interests of the child, the
parents may not either assert or waive the privilege on their
child's behalf.* W believe the famly court is in the best
position to determ ne whether a child is enotionally and
intellectually mature enough to personally assert or waive
privilege, and thus do not mandate a particul ar process by which
the famly court nust act. |If the child is not sufficiently
mature to assert or waive privilege, the famly court is within
its discretion to appoint an independent guardian ad litem solely
for the purpose of the privilege issue, or to rely on the
existing guardian ad litem See HRS § 551-2 (2006 Repl.).®

“I'n Bond, the Kentucky Court of Appeals explained the potential for
parents to forget the best interests of their child or children

We have considered this case with deep concern about
the apparent oversight of the children's rights in this
case. This dispute, however, is no different from other
custody di sputes where the child becomes the pawn—-the prize
after which two people seek—--no matter what the effect is on
the child. Society expects that a nother and father are the
ones most likely concerned with the best interests and well -
being of their child and, under normal circumstances, this
is true. However, when custody of the child becones the
subject of a bitter contest between nother and father, the
personal interests of the contestants in almst all cases
obliterate that which is in the best interests of the child.
It is at this point that it can be said the interests of
both parents become potentially, if not actually, adverse to
the child's interests.

Bond, 887 S.W 2d at 560.

5> HRS § 551-2 provides in relevant part:

§ 551-2 Guardian ad litem next friend; appointnment.

Not hing in this chapter inmpairs or affects the power of any

court to appoint a guardian to defend the interests of any

mnor . . . or its power to appoint or allow any person as

next friend for a mnor, to commence, prosecute, or defend
(continued...)
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Under the circunstances of this case, neither JS nor PO
may assert or waive the psychol ogist-patient privilege. W
remand to the famly court with instructions to determ ne whet her
asserting or waiving the privilege is in the best interests of
the Child. |If appointing a guardian ad litem would be hel pful to
the determnation, the famly court may appoint one as it deens
necessary.
B. Legal Custody Award

JS challenges the famly court's conclusion that there
had been a material change in circunstances to justify a change
in legal custody® and the famly court's award of sole |egal
custody to PO. JS argues,

In granting [PO] sole |l egal custody of the [Child],
the [famly court] is limting [JS's] rights, a fundamenta
interest, solely because of communication issues between the
parties. If the court believes that it is inmpossible to co-
parent and have joint |egal custody over a child without
communi cation, then [JS] should in turn be awarded sole
|l egal custody of the [Child] as [PO s] inappropriate and
overbearing actions are what led to the communication
breakdown in the first place

In the alternative, if the Court believes that co-
parenting is possible, even in highly acrimonious situations
such as this one, the [famly court] should be directed to
issue a ruling on how and to what extent the parties can

communi cate so that they can co-parent. This will in turn
allow for a joint custody arrangement that is more in line
with the [Child's] best interests. There will always be
cases where the parties cannot communicate well with one
another. This should not lead to an automatic concl usion
that one party nust be granted sole |egal custody of the
child.

The party seeking nodification of a joint |egal custody
order "must first nmake a threshold showing of material change in
circunstances.” Hollaway, 133 Hawai ‘i at 421, 329 P.3d at 326.

In the March 2008 Stipul ation, which was the only

5C...continued)
any action or proceeding in the mnor's behal f[.]

8 "Legal custody" under HRS § 571-2 (2006 Repl.) is defined as:

the relationship created by the court's decree which inposes
on the custodian the responsibility of physical possession
of the mnor and the duty to protect, train, and discipline
the m nor and to provide the m nor with food, shelter
education, and ordinary medical care, all subject to

resi dual parental rights and responsibilities and the rights
and responsibilities of any legally appointed guardian of
the person.

12
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agreenent on the | egal

joint |egal

cust ody.

custody of the child, JS and PO agreed to
The famly court described the relationship

bet ween JS and PO after their cooperative relationship began to

deteriorate in July 2012:
7. [JS] testified, and the Court finds, that [JS]

does not
want

is

no benefit

have a current relationship with [PO: he does not
an on-going relationship with [POQ]; his view is there
to [PQ], [JS] or the Child; and he feels that

|l ess communication with [PO] is better.

[PQO

8. [JS] testified, and the Court finds, that he
wants only e-mail contact from [PO] regarding emergencies
regarding the Child. See Exhibit M13, a text from[JS] to

whi ch states:

First off your of Fuckin piece of shit

t hat has never done anything for yourself.
You have not hing. Have done nothing are
not hi ng accept a Fuckin |leach. You have
done not hing but steal money from me and
try to justify it by saying its for ny

son. You're a piece of shit. And you
don't deserve or warrent my time or any
time. I don't ever wanna hear your greedy

voi ce again. Have ny son skype me on
tuesdays and thursdays at seven pm pacific
time. Don't ever call or attempt to speak
to me again. You are less than nothing.
Your whol e existsance is a joke and you
know it. Stop poisoning my son with your
weakness and hate. You have already heard
frommy attorny you hold diggin bitch.

And | will see your filthy ass in court.
Fuck you.
9. [JS] sent an e-mail to [PO] on March 9, 2013

whi ch included "there is no reason for you to be emailing nme

ot her

than an emergency or a two week notice of visitation

as agreed upon in nmediation. Do not sent nme texts or

pi ctures or

emails ever unless it falls under one of those

two categories[.]"

10. At one point, [JS] told [PO that she may
address himas "M. [S]". . . .
11. [JS's] stated position that the only

communi cation he wants from [PO] is e-mails regarding an

emer gency or
| egal
the Child.

[PO] was in 2012.

(M stakes in original;
This court has held that an "extraordinarily high |evel

of conflict

bet ween

a two week notice of visitation makes joint
custody not feasible, and not in the best interests of
[JS] testified that his |ast phone call with

brackets and citations to record omtted.)

parents, notw thstanding the nmany

attenpts to encourage and/or aid the parties through nedi ation,

pr of essi onal

servi ces,

and prior court orders, qualifie[s] as a

13
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materi al change in circunstances," especially where there is a
"l ack of specificity and clarity in the original custody and
visitation provisions[.]" Carr v. Buenger, No. CAAP-11-0000545
at *11 (App. May 30, 2014) (nem). Here, there was no | ack of
clarity in the original |egal custody agreenent—the parties were
clearly awarded joint |egal custody. However, the parties'
deteriorating relationship to the point that there was no
comruni cati on between them except "regardi ng an energency or a
two week notice of visitation" is sufficient in these
circunstances to constitute a material change in circunstances,
because joint |legal custody requires parents to nmake deci sions
together for the child' s basic needs. JS has suggested that
joint legal custody w thout communication is possible, but makes
no suggestion of an arrangenent between JS and PO that would
mtigate the changed circunstance. Therefore, the circuit court
did not err in concluding that PO had established a materi a
change in circunstances warranting the award of sole |egal
custody to PO

C. Modi fication of the 2008 Stipul ated Order Regarding
Vi sitation/ Ti me-Sharing

1. Mat eri al Change in Crcunstances

JS challenges the famly court's conclusion that he had
not denonstrated a material change of circunstances to warrant a
change of the visitation schedule set forth in the March 2008
Stipulation. JS contends that there are four bases for
concluding that there was a material change in circunstances: (1)
"the [Child] has matured from being an infant in 2008 to an
el ementary school aged boy in 2014"; (2) "the [Child's] schedul e
has changed in that he is nowin school for a mgjority of the
year, thus limting [JS s] potential timesharing with hinm'; (3)
"[PO continuously violated the [ March] 2008 Sti pul ati on by
aligning the [Child] against [JS and JS's] wfe, by not
encouraging a positive parent-child relationship between the
[Child] and [JS], and by interfering with the parent-child
relationship between [JS] and the [Child]"; and (4) "there has
been an increase in acrinony between the parties.”

"A person seeking a change in visitation nust show a

14
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mat eri al change in circunstances since the previous visitation
order." 1n re Guardi anship of Doe, 93 Hawai ‘i 374, 388, 4 P.3d
508, 522 (App. 2000) (citing Nadeau v. Nadeau, 10 Haw. App. 111
121, 861 P.2d 754, 759 (1993)). "[T]he question is whether
substantial change has occurred since the initial [order]
requiring nodification or change in the award of custody of the
mnor child." Turoff v. Turoff, 56 Haw. 51, 55, 527 P.2d 1275,
1278 (1974).

The March 2008 Stipul ation, the nbst recent agreenent
on visitation and time-sharing, granted JS "unlimted daytine
visitation with the Child when [JS] travels to Hawaii. . . . A
visitation should be reasonable, as nutually agreed upon by both
parties. Nothing in the agreenent shall prohibit the parties
from agreeing upon additional visits or extended tinme-sharing."

Regarding JS's request for nodification of the March
2008 Stipulation, the famly court held that JS did not
denonstrate a material change in circunstances. The famly court
held in the alternative that the visitation/tine-sharing schedul e
in the March 2008 Stipulation "is reasonable and is in the best

interests of the Child." In support of its conclusion, the
famly court found:
13. There was testimny from both [JS] and [PQ], and

the Court finds, that [JS] has had additional visits and
extended time-sharing with the Child beyond unlimted
daytime visitation with the Child in Hawaii .

14. Until July 2012, visitations were worked out
cooperatively between the parents. [JS] had time with the
Child in Hawaii and on the mainland, which included [JS]
having visitation with the Child for periods of tinme of up
to approximately three weeks.

JS's first two bases for nodification are related to

the fact that the child is nowin elenentary school. At the tinme
JS and PO agreed to allow JS "unlimted daytime visitation" in
Hawai ‘i, their child was approxi mately five nonths old. JS also

argues that PO violated the March 2008 Stipul ation by aligning
the child against JS and interfering with JS s relationship with
the child. JS does not provide any support for this position.
Rel atedly, JS argues that there is an increase in acrinony
between the parties. The famly court noted that before the
parties' disagreenent began, there was a history of extended

15
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visitation/tinme-sharing, in which "visitations were worked out
cooperatively between the parents.” The famly court's FOFs 7-
11, excerpted above, describe the deterioration of comrunication
in a once cordial and cooperative rel ationship.

The March 2008 Stipulation relied substantially on the
parties' ability to cone to agreenents about visitation and
assunmed a cooperative relationship. The evidence in the record
shows that the parties' relationship now involves an
"extraordinarily high level of conflict,” in which JS has stated
that the only contact he permts fromPOis "e-nmails regarding an
energency or a two week notice of visitation . N

We agree that JS has denonstrated a material change of
ci rcunstances and that the circuit court's concl usion otherw se
was in error. See Hollaway, 133 Hawai ‘i at 421, 329 P.3d at 326;
Carr, nmem op. at *11.

2. Best Interests of the Child

JS chall enges two of the famly court's justifications
for concluding that the existing visitation/tinme-sharing schedul e
was in the best interests of the child, which include, "(1) Two
i ncidents which occurred during the child' s mainland visitations
with [JS] and (2) on the testinony presented by Dr. Rob Wl ch."

The famly court relied on Dr. Welch's testinmony inits
FOFs 25-31. Because we remand to the famly court on the issue
of the adm ssion of Dr. Wlch's testinony, which is relevant to
whet her the March 2008 Stipulation's visitation/tinme-sharing
schedule was in the best interests of the child, we remand to the
famly court to reeval uate whether the schedule is in the best
interests of the child.

D. Child Support Modification
1. Most Recent Enforceabl e Agreenent

JS contends the | ast enforceable child support
agreenent was the July 2010 Stipulation for $8,500 per nonth and
was not the February 2011 Agreenent for $3,500 per nonth.

Addi tionally, JS challenges the famly court's finding that "his
| ast enploynment [with the National Football League (NFL) was] at
the end of 2009, into 2010; he was rel eased as a result of

per formance | acki ng and conduct detrinental." JS argues that
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this error is significant because he becane unenpl oyed after the
July 2010 Stipulation, which constituted a material change in
ci rcunstance such that the July 2010 Stipul ation could be
nodi fi ed.

Regardi ng the February 2011 Agreenent, the famly court
st at ed:

36. The Court finds that on or about February of
2011, [JS] and [PO] agreed to the reduction of child support
to $3,500 per month (from $8,500 per month), and ordered
that [JS] pay nmonthly child support of $3,500 commencing
February 1, 2011. The Court ordered the $3,500 per nonth
child support notwithstanding that: (1) no written agreenent
or order was filed at that time; (2) [PO viewed the
agreement as conditional; and (3) [JS] testified that the
parents agreed to further reductions in the monthly anount
of child support.

37. [PO] testified that she viewed the $3,500 per
month child support agreement as conditional (conditions
including that [JS] have open communication with [PQ], that
[JS] not stop making child support paynments without talking
to [PQ] first, that they not litigate in court). [JS]
testified that he didn't agree that the $3,500 nonthly child
support anmount was accurate. The Court finds that the
parents agreed to reduce the child support to $3,500 per
month. The Court also notes that both parents had an
attorney at the time of the agreement to the $3,500 nonthly
child support. [PO] testified that when [PO] told [Katherine
Bennett, PO s previous attorney], months |ater, about the
agreement, Ms. Bennett was upset that [PO] had agreed to the
$3,500 per month child support.

PO testified at trial that in October 2010 JS was rel eased from
the NFL. PO explained that followi ng his release, PO and JS

agreed to nodify JS s child support obligations:

[PO's counsel] Okay. [October of 2010] is when [JS]
was rel eased by the NFL?

[PO] Correct. And then he had a visit in md
Decenber to Hawaii. And at this point he was friendly with
me; he was able to come over and eat at ny house and he
played with [Child]. And at that point he said, you know,

t hi ngs have changed for me financially, would you agree —-
he said | remember what your expenses were, would you agree
to lowering child support to 3,500? And | said if you
prom se that you're not going to do this thing where you
just cut child support without interacting with me, | said
as long as you don't — if you, you know, like stop talking
bad about me to friends, you know, 'cause we have simlar
friends because we went to Udub, and | said as |ong as you
have open communi cation, you know, you don't have time

peri ods where you just absolutely don't connect with me,
then that's fine, we can drop it to 3,500.

[PO s counsel] And did any order ever get entered for
t hat ?

[PO] No, it didn't. And [Ms. Bennett] was upset with
me when | told her months later that | had agreed to drop

17
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it.

JS began to pay the reduced anobunt of $3,500 beginning in
February 2011. PO testified that there were no changes unti
Decenber 2012, when JS "unilaterally decided to cut child support
wi t hout ever saying anything to ne."

JS testified that there was an agreenent to nodify the
child support subsequent to the February 2011 Agreenent. The
famly court found that this testinony was not credible. The
famly court's credibility finding as to JS' s testinony regarding
a subsequent nodification in 2012 cannot be reversed on appeal.
See In re Doe, 95 Hawai ‘i 183, 190, 20 P.3d 616, 623 (2001) ("It
is well-settled that an appellate court will not pass upon issues

dependent upon the credibility of witnesses and the wei ght of the
evidence; this is the province of the trier of fact." (ellipsis
and brackets omtted) (quoting State v. Jenkins, 93 Hawai ‘i 87,
101, 997 P.2d 13, 27 (2000)).

The famly court's finding that the nost recent

agreenent regarding child support paynments was nade in February
2011 following the term nation of JS s enploynent with the NFL is
supported by substantial evidence in the record, and is therefore
not clearly erroneous. See Balogh, 134 Hawai ‘i at 38, 332 P.3d

at 640.

2. Changed Circunstances Affecting JS s Ability to Pay
Chil d Support

JS argues that even if the February 2011 Agreenent was

the nost recent child support agreenent, there was a materi al

change in circunstances that warranted a reduced child support

obligation. JS argues that subsequent to the agreenment, he (1)

expended $200, 000 on his Novenber 2012 weddi ng and (2) paid off

all of his debts because "it was very inportant for [hin] to pay

off his debts so that he started off his marriage w thout debts."
The famly court's relevant findings were:

39. At the time that parents agreed to reduce the
mont hly child support to $3,500, [JS] was retired fromthe
Nat i onal Football League ("NFL"). When asked how he made
child support paynments even though he was retired, [JS]
testified, and the Court finds, that he had noney
accumul ated from his enpl oyment with the NFL.

40. [JS] and his wife both testified, and the Court
finds, that [JS] paid all of the $200,000.00 expenses for

18


http:200,000.00

FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

their wedding in Novenmber of 2012, and that it was very
important to [JS] that he pay off his debts so that he
started off their marriage without debts.

43. [JS] chose to make his payment of the entire
costs of the wedding and paying off his debts priorities
over the support of his Child.

44, In Decenber of 2012, the nonth after his
marriage, [JS] started to make monthly child support
payments of $1,500, which was |l ess than what had been agreed
to by the parents ($3,500 per nonth).

47. [JS] has not applied for work since he graduated
fromcollege in 2013.

49. There was no written evidence that [JS] is
di sabl ed, or unable to work.

52. [JS] failed to meet his burden of proof to show
that the $3,500 nonthly child support agreed to should be
nodi fi ed, or the amount of any warranted nodification

53. There has not been any material change of
circumstances fromthe time when [JS] agreed to child
support in the amount of $3,500 per nonth.

A party seeking nodification of a child support
obligation nust show that there has been "a substantial and
mat eri al change in the relevant circunstances so as to permt
consideration of the nodification request.” Davis v. Davis, 3
Haw. App. 501, 506, 653 P.2d 1167, 1170 (1982).

W agree with the famly court's conclusion that JS s
weddi ng expenses and debt paynents, which JS testified depleted
hi s savings, do not constitute a material change in circunstances
sufficient to warrant a nodification of February 2011 Agreenent
regarding child support.

E. Chil d Support GCuidelines

JS contends the famly court erred because it was

requi red under HRS § 584-15(e) (2006 Repl.)’ to calculate JS' s

" HRS § 584-15(e) provides in relevant part:
§584-15 Judgnment or order.

(e) In determ ning the amount to be paid by a parent
(continued...)
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child support obligations based on Child Support Guidelines
(CGui del i nes).

HRS § 571-52.5 (2006 Repl.) provides, "Wen the court
establishes or nodifies the anount of child support required to
be paid by a parent, the court shall use the guidelines
establ i shed under section 576D 7, except when excepti onal
ci rcunst ances warrant departure.” Agreenments for child support
paynments in excess of the amount dictated by the Guidelines are
consi dered an "exceptional circunstance" under which a famly
court is permtted to order the anmount greater than the anount
specified by the Guidelines. See Hartman v. Thew, 101 Hawai ‘i
37, 42, 61 P.3d 548, 553 (App. 2002) ("This court has concl uded
that the agreenment of the parties [to an amobunt in excess of the
Gui delines] is an exceptional circunstance authorizing the famly
court to order [the anmpbunt in excess of the Guidelines].").

Wil e HRS 8§ 584-15(e) does not provide a statutory
exception to the rule requiring famly courts to use the
Gui del i nes, we conclude that the two provisions do not conflict.
See State, Child Support Enf't Agency v. Doe, 98 Hawai ‘i 58, 63-
64, 41 P.3d 720, 725-26 (App. 2001) (holding that effect could be
given to both HRS § 571-52.5 and HRS § 584-15(d) (2006 Repl.).?®

Wiile the famly court made no specific finding or
concl usi on regardi ng whet her the February 2011 Agreenent was an
"exceptional circunstance,” we cannot conclude that enforcing the
February 2011 Agreenment without reliance on the Quidelines was a
mani f est abuse of discretion. See Kakinam , 127 Hawai ‘i at 136,

(...continued)
for support of the child and the period during which the
duty of support is owed, a court enforcing the obligation of
support shall use the guidelines established under section
576D- 7. Provi sion may be made for the support, maintenance
and education of an adult or mnor child and an i nconpetent
adult child, whether or not the petition is made before or
after the child has attained the age of majority.

8 In Doe, we explained that the enactment of HRS § 571-52.5 in 1986 was
not meant to repeal HRS § 584-15(d), which was enacted and remai ned unchanged
since 1975. Doe, 98 Hawai ‘i at 63, 41 P.3d at 725. We el aborated that HRS
chapter 571 "governs the famly courts in general"” while "[t]he chapter
containing HRS § 584-15(d) . . . is concerned specifically and exclusively
with actions to establish the paternity of a child and to obtain child
support, reimbursement and other relief[.]" 1d. W concluded, "it cannot be
said as a matter of statutory construction that [HRS § 571-52.5] ousts [HRS
§ 584-15(d)] in the matter of past child support.” Id.
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276 P.3d at 705.
F. Past Due Child Support
i HRS § 584-15(d)

JS argues that under HRS § 584-15(d),® the famly court
shoul d have taken into account that he had paid PO nore than the
child needed in nonthly expenses.

HRS § 584-15(d) allows, but does not require, a famly
court to order a lunp sum paynent or the purchase of an annuity
inlieu of periodic paynents, or to limt a parent's liability
for past support. JS does not argue, nor do we concl ude, that
the famly court abused its discretion by not limting JS s past
due support obligations in proportion to the paynents he had
al ready nmade. Therefore, the court did not err.

ii. Doctrine of Laches

JS al so argues that PO "should have been barred from
requesti ng past due support from[JS] under the principle of
| aches.” JS argues that because PO waited from Decenber 2012,
when JS began paying only $1,500 in child support, to Novenber
2013, when PO chal l enged the reduced child support paynment, PO
shoul d be precluded fromchall enging the reduced child support
anmount .

The doctrine of |aches requires that there was "a del ay
by the plaintiff in bringing his claim and that delay nust have
been unreasonabl e under the circunstances.” Adair v. Hustace, 64
Haw. 314, 321, 640 P.2d 294, 300 (1982) (citing W Md i ntock,
Equity 8 528 at 71 (2d ed. 1948)). W hold that under the
ci rcunstances of this case, which involves a history of
agreenents between the parties and the resol ution of
di sagreenents without intervention by the court, the el even
nmont h del ay was not unreasonable. The famly court did not abuse

® HRS § 584-15(d) provides in relevant part:
§584- 15 Judgment or order.

(d) Support judgnent or orders ordinarily shall be for
periodi c paynments which may vary in amount. In the best
interest of the child, a lump sum payment or the purchase of
an annuity may be ordered in lieu of periodic paynments of
support. The court may limt the father's liability for
past child support of the child to the proportion of the
expenses already incurred that the court deems just.
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its discretion in declining to apply the doctrine of |aches. See
Kaki nam , 127 Hawai ‘i at 136, 276 P.3d at 705.
I V. CONCLUSI ON

The (1) Decenber 30, 2014 "Order Re: Trial" and (2)
January 21, 2015 "Order Re: Child Support Arrears" both entered
in the Famly Court of the First Crcuit are vacated in part and
this case is remanded to eval uate whether the adm ssion of Dr.
Welch's testinony was in the best interests of the child and for
proceedi ngs regardi ng whether a nodification of the visitation
schedule was in the best interests of the child. The orders are
affirmed in all other respects.
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