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NO. CAAP-12- 0000731
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

PROBATE NO. 6664

IN THE MATTER OF THE ESTATE OF
SAMJEL M DAMON, Deceased.

EQU TY NO._ 2816-A

TRUST CREATED UNDER THE W LL OF
SAMJEL M DAMON, Deceased.

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T

MEMORANDUM CPI NI ON
(By: Nakanura, C J., Foley and G noza, JJ.)

Respondent / Appel | ant Myrna B. Murdoch (Murdoch) and
Respondent / Cr oss- Appel | ant Chri st opher Danon Hai g (Haig)
(collectively Appellants) both appeal fromthe Judgnent, filed on
August 2, 2012 in the Grcuit Court of the First Grcuit (probate
court).?

Appel  ants' conbi ned points of error contend that the
probate court erred when it: (1) did not conpel trustees David M
Hai g, Paul Mullin Ganley, and Walter A Dods, Jr. (Trustees) to
respond to requests for information or nmake docunents avail abl e
to Appellants; (2) adopted the "Petition for Approval of 1999,

1 The Honorable Derrick H.M Chan presi ded.
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2000, 2001, 2002 and 2003 Incone and Principal Accounts" (1999-
2003 Accounts Petition) w thout an independent review, (3)
approved the Trustees' 1999-2003 Accounts Petition despite
evi dence of spoliation; (4) did not assign the case to the trial
court docket; (5) denied Haig's conflict of interest objections
to the sale of BancWest Corporation (BancWst) stock; and (6)
deni ed Haig's objections to the sale of real estate assets.?
l. Backgr ound

The Danmon Trust was created by the Last WII and
Testanent of Sanuel M Danon dated Novenmber 10, 1914.°® At its
inception in 1924, the value of the Trust was estimated to be $3
mllion. In Novenber 2004, when the Trust termnated, it was
val ued at approxinmately $836 mllion.*

Upon term nation of the Trust, the Trustees filed
various petitions seeking approval of post-term nation
di stributions of principal, annual accounts, and ot her
termnation-related actions. The probate court has approved al
accounts from 1924 through 2007, including the 1999-2003 accounts
disputed in this appeal. Haig and Murdoch are the only
beneficiaries that are challenging the 1999-2003 Accounts
Petition.

2 several points of error do not comply with Hawai ‘i Rul es of Appellate

Procedure (HRAP) Rule 28(b)(4)(D) because they do not quote the objection to
the Master's Report. Whi |l e nonconpliance with HRAP Rule 28(b)(4) is

sufficient cause to deny a point of error, we will address the issues to the
extent discernible, adhering to the policy of "affording litigants the
opportunity to have their cases heard on the merits, where possible[.]" In re

Estate of Danon, 119 Hawai ‘i 500, 505, 199 P.3d 89, 94 (2008)(citation
omtted).

3 Many of the facts in this background section are taken fromthe
undi sputed facts contained in the "Master's Report Re: Petition for Approva
of 1999, 2000, 2001, 2002, 2003 Income and Principal Accounts."

4 The Supreme Court of Hawai ‘i held that the Trust was to term nate

upon the death of the |last measuring life. In re Estate of Damon, 76 Hawai ‘i
120, 124, 869 P.2d 1339, 1343 (1994). The last neasuring |life was Danon's
granddaught er, Joan Danon Hai g, who died on November 9, 2004. The first

di stribution was made on Decenmber 17, 2004, l|less than two nmonths after

term nation. Ot her rel evant background regarding the formation of the Danon
Est ate has been set forth in prior appellate decisions. See In re Estate of
Danon, 109 Hawai ‘i 502, 504-06, 128 P.3d 815, 817-19 (2006); In re Estate of
Danon, 119 Hawai ‘i at 501-02, 199 P.3d at 90-91.
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During the 1999-2003 accounting period, the Trust sold

its entire 13% interest in BancWst comon stock, its prine
i ndustrial and commercial land in Honolulu, tw wal nut ranches,
and a significant portion of real estate on Hawai ‘i Island. 1In
re Estate of Danpbn, 119 Hawai ‘i 500, 502, 199 P.3d 89, 91 (2008)
(Danmon ). Appellants received annual accountings fromthe
Trust ees throughout the period of 1999-2003.

The Trustees filed the 1999-2003 Accounts Petition on
April 30, 2004. Based on a conflict of interest involving the
appoi nted naster, the Hawai ‘i Suprene Court vacated the probate
court's original judgnent filed on January 12, 2005, which had
granted the 1999-2003 Accounts Petition. The case was renmanded
to the probate court. Danon I, 119 Hawai ‘i at 512, 199 P.3d at
101.

Upon remand, on June 2, 2009, the Trustees filed a
"Petition for Appointnent of Master."” On February 10, 2010, Haig
filed an "Objection to Trustees' Petition for Appointnent of
Master, Filed June 2, 2009."

On February 11, 2010, Haig filed his first "Petition
for Assignnent to Civil Trials Calendar of the First Crcuit
Court"” (Petition to Transfer) contending that the issues
surroundi ng the 1999-2003 Accounts Petition were conplex and tine
consunm ng thus requiring discovery and an evidentiary heari ng.

On February 12, 2010, Trustees filed "Trustees
Response to Christopher Janes Danon Haig's Cbjection to Trustees
Petition for Appointnent of Master."” On February 18, 2010, the
probate court held a hearing on the petition to appoint a naster.

On April 1, 2010, in a hearing on the Petition to
Transfer, the probate court orally ruled that it would continue
Haig's Petition to Transfer until the court reviewed the new
master's report.

On April 16, 2010, the probate court filed an "O der
Granting Petition for Appointnment of Master." The probate court
appoi nted the Honorable Gail Nakatani (retired) as the new naster
(Master) to "exam ne and report on [the] Estate's inconme and
princi pal accounts for the period January 1, 1999 through

3
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Decenber 31, 2003[.]"
Over one year later, in a letter sent to the Master
dated August 5, 2011, Murdoch requested that the Danon Estate

produce a wi de range of docunents for inspection and copying. In
a letter to the Master dated August 10, 2011, Hai g nade
substantially simlar requests. 1In addition, in a letter to the
Trust ees dated Septenber 2, 2011, Appellants made a conbi ned
request for docunents in a nunber of areas. |In each of the

letters, Appellants' reasoning for the requested docunents was to
understand and track the transactions that occurred between 1999-
2003.

Finally, in a letter to the Master dated Septenber 29,
2011, Appellants requested that the Master conpel the Trustees to

provi de the requested docunents fromthe previous letters. 1In
response, the Master stated: "Since | was not appointed discovery
master, | do not believe that it is within ny appointed powers

and authority to conpel the Trustees to provide discovery. As
such, if Ms. Murdoch and M. Haig wi sh to conpel discovery, they
nmust address their respective discovery requests to the Court."

On Cctober 10, 2011, Appellants each filed a petition
for assignnent of this case to the circuit court pursuant to
Hawai ‘i Probate Rules (HPR) Rule 20, or, in the alternative, for
an order conpelling discovery and appointing a discovery naster.
On Novenber 7, 2011, the Trustees filed an objection to the
petitions. The probate court held a hearing on Decenber 1, 2011
and subsequently entered orders denying both petitions.

On March 9, 2012, the Master filed "Master's Report Re:
Petition for Approval of 1999, 2000, 2001, 2002, 2003 Incone and
Princi pal Accounts" (Master's Report).

On April 18, 2012, Haig filed "Beneficiary Christopher
Danmon Haig's Petition to Conpel Production of Docunents and
Conti nue Deadline to Respond to Master's Report" (Petition to
Conpel ), seeking production of the docunents he had previously
requested, including all docunents reviewed by the Master.

On April 25, 2012, Haig submtted his objections to the
Master's Report. On April 26, 2012, Murdoch submtted her
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objections to the Master's Report.

On May 10, 2012, Murdoch filed a Joinder in Haig's
Petition to Conpel.

On May 25, 2012, the Master filed "Master's Response to
(bj ections to Master's Report Re: 1999, 2000, 2001, 2002, 2003
| nconme and Principal Accounts"” (Master's Response), in which the
Master briefed and replied to several objections raised by
Appel | ant s.

On May 31, 2012, the probate court held a hearing on
the Petition to Conpel. On June 19, 2012, the probate court
issued a mnute order denying the Petition to Conpel stating:
"The Court finds that there is no basis to conpel the Trustees to
produce all the docunments reviewed by the Master. The Court al so
denies the Petitioner's request to transfer the matter to the
civil trials cal endar."

On June 21, 2012, the probate court held a hearing on
t he 1999- 2003 Accounts Petition. On July 3, 2012, the probate
court issued a mnute order, which adopted the Master's
recomendati ons, and approved the 1999-2003 Accounts Petition.

On August 2, 2012, the probate court filed an "Order Granting
Petition for Approval of 1999, 2000, 2001, 2002 and 2003 I ncone
and Principle Accounts" which, inter alia, (1) granted the 1999-
2003 Accounts Petition; and (2) settled, allowed, and approved
the incone and princi pal accounts and inventory of the estate for
t he cal endar years 1999, 2000, 2001, 2002, and 2003. On August

2, 2012, the probate court also filed the Judgnent, which entered
final judgnment on, inter alia, the follow ng orders: (1) Oder
Granting Petition for Approval of 1999, 2000, 2001, 2002 and 2003
| nconme and Principal Accounts; (2) Orders Denying Appellants
Petitions to Renew Request for Assignnent of Case to CGrcuit
Court Pursuant to Probate Rule 20 or in the Alternative, for
Appoi ntment of Discovery Master; and (3) Order Denying Haig's
Petition to Conpel.

On August 22, 2012, Murdoch filed her notice of appeal.
On August 31, 2012, Haig filed a notice of cross-appeal.
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1. Standard of Review

We start with the well-settled principle that trustees
benefit froma presunption of regularity and good faith. 1Inre
Estate of Canpbell, 42 Haw. 586, 607 (Haw. Terr. 1958).
Specifically, the Hawai ‘i Suprene Court |ong ago adopted

a rule which accords to the trustee the benefit of the
presunmption of regularity and good faith and i mposes upon
t he person questioning the trustee's action the burden of
overcom ng the presunption, but which requires the trustee
ultimately to justify his action if sufficient evidence is
produced to overconme the presunption.

| d.

To the extent that a court adopts the findings of a
master, the findings are considered the findings of the court.
Hawaii Ventures, LLC v. OQtaka, Inc., 114 Hawai ‘i 438, 456, 164
P.3d 696, 714 (2007) (quoting Hawai ‘i Rules of G vil Procedure
(HRCP) Rule 52(a)). A master's factual findings are revi ewed
under the clearly erroneous standard, with deference to the
"superior position" of the master "to consider credibility and to
draw i nferences fromthe testinonial evidence." 1d. (citation
omtted); see also In re Estate of Chuck, 33 Haw 445, 453 (Haw.
Terr. 1935) (stating "the master's findings of fact should not be
di sturbed w thout clear proof of error or mstake on his part").
A master's "conclusions of |aw, however, are not entitled to any
special weight." 1d. at 457, 164 P.3d at 715. The naster's
conclusions of law that are adopted by the circuit court are
treated as the conclusions of the circuit court and are freely
reviewed for their correctness under the right/wong standard.
Id.

I11. Discussion

A The probate court did not err when it did not
conpel Trustees to provide Appellants with the
request ed docunents and did not appoint a
di scovery naster.

Appel I ants contend that the Trustees had a duty to keep
the beneficiaries reasonably informed about the adm nistration of
the trust and therefore the probate court erred when it did not
conpel the Trustees to provide the docunents that were requested
in several letters to the Master and the Trustees thensel ves.
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Appel l ants al so contend that Appellants needed the information
they requested to fully articulate any objections to the 1999-
2003 Accounts Petition.

Hawai i Revised Statutes (HRS) 8§ 560: 7-303 (2006)
provi des:

§560: 7-303 Duty to inform and account to
beneficiaries. The trustee shall keep the beneficiaries of
the trust reasonably informed of the trust and its
adm nistration . . . . In addition

(2) Upon reasonabl e request, the trustee shal
provi de the beneficiary with a copy of the terns
of the trust which describe or affect the
beneficiary's interest and with information
about the assets of the trust and the
particulars relating to the adm nistration.

(3) Upon reasonabl e request, a beneficiary is
entitled to a statement of the accounts of the
trust annually and on term nation of the trust
or change of the trustee.

(Enmphasi s added.)

The Master's Report concl uded:

[ TI he Beneficiaries, including [Appellants], were provided
with notices and relevant documentation of the Trust's
operation, adm nistration, management, and term nation

pl anning as follows:

1. For each of the years in the 1999 - 2003 Accounting
Period, the Trust sent to all Beneficiaries copies of the
annual accounts and audited financial

2. For each of the years in the 1999 -2003 [sic]
Accounting Period, the Trust sent Beneficiaries copies of
the m nutes of the Trustees' weekly meetings. The Trustees
desi gnated one Trustees' neeting per quarter for
Beneficiaries to meet with the Trustees to ask questions
regarding the m nutes of the Trustees' nmeetings or to
di scuss matters regarding the adm nistration of the Trust.

3. Beginning in January 1995, the Danon Trust held
annual Beneficiaries' Briefings (except for 2000 and 2001)
to discuss and request input regarding performance of the
Trust, term nation options and planning, and any other

related issues. Initially, the only persons invited to the
Beneficiaries' Briefings were first generation of contingent
remai ndermen, i.e., the great-grandchildren of Samuel Danon

and his then living grandchildren; however, upon her
request, Ms. Murdoch was allowed to attend the 1999
Beneficiaries' Briefing and, following a policy change, she
was invited to attend the 2002 and 2003 Beneficiaries
Briefings.

4. [Appellants] attended several Beneficiaries
Briefings and Quarterly Meetings.

5. The Damon Trust provided Beneficiaries written
updates regarding the Trust adm nistration and
term nation-planning issues, and invited the Beneficiaries

7
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|nput.6. The Trust's records and documents confirmed that

the Trustees had an "open door" policy where Beneficiaries

could meet with Trustees and Estate staff, review Estate

records and docunents, and ask questions on trust-related

matters. There is no evidence that the Trustees refused any

reasonabl e request of any Beneficiary.
(Enmphasi s added.)

On appeal, Appellants do not dispute the Trustees
contention and the Master's findings that at the concl usion of
each year in the 1999-2003 accounting period, the Estate provided
all beneficiaries, including Appellants, with the annual accounts
and audited financial statenents. Each of the Financi al
Statenents and Schedul es for the 1999-2003 accounting period
provided a detailed list of, inter alia, assets and liabilities
and undi stributed income and principal. The Financial Statenents
and Schedul es included, inter alia: (1) Summary of Significant
Accounting Policies; (2) Investnents; (3) Property, |nprovenents,
and Equi pnent; (4) Note Payable and Line of Credit; (5) Fiduciary
| ncone Taxes; (6) Sales of Land; (7) Pension Plan; and (8) Lease
Comm tnents. Trustees also provided to the beneficiaries an
account for each of the years 1999-2003, which included, inter
alia: receipts; all paynents made; adm nistrative expenses;
expenses fromthe properties; Trustees' comm ssions; and
inventory of | and, corporate stocks, |livestock, and other assets.

Appel l ants do not contend that they objected to any of
the detail ed Financial Statenents and Accounts fromthe Trustees
at the tinme they received them Rather, Appellants contend that
despite receiving the annual Financial Statenents and Accounts,

t hey shoul d have had access to additional records at the tine the
Trustees' filed the 1999-2003 Accounts Petition.

The Financial Statenents and Accounts provided to
Appel l ants annual ly contained a detail ed accounting of the
transactions of the Trust. Despite this fact, Appellants sent
multiple letters to the Master and the Trustees requesting a w de
range of documents that covered a |large swath of information
However, Appellants do not point to a specific reason for the
request ed docunents other than a generalized assertion that they

8
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need to understand and track the Trustees' transactions. Thus,

it is not clear what Appellants would gain fromthe docunents and
Appel lants fail to neet their burden of overcom ng the
presunption of regularity and good faith of the Trustees.

Therefore, the Master's conclusion that the
beneficiaries were reasonably informed of the trust and its
adm ni stration was not clearly erroneous. In addition, given the
above, the probate court did not err when it denied Appellants’
request to appoint a discovery master while the appointed Master
was conducting her review

Hai g asserts that his procedural due process rights
were viol ated because he "could not respond to the anal ysis of
the Master in a nmeani ngful manner, w thout being provided with an
opportunity to review the sane information that was nmade
avai l able for the Master's analysis."” Haig also contends that
the Master had nmultiple private conmunications with the Trustees,
and Haig hinself did not have the sane access to the Mster.

The Constitution of the State of Hawai ‘i provides: "No
person shall be deprived of life, liberty or property w thout due
process of law.]" Haw. Const. art. I, 8 5. "The basic elenents
of procedural due process are notice and an opportunity to be
heard at a nmeaningful time and in a neaningful manner." Hou v.
Bd. of Land and Nat. Res., 136 Hawai ‘i 376, 389, 363 P.3d 224,
237 (2015) (citation omtted).

Appel l ants point to Hou, a recent Hawai ‘i Suprenme Court
deci si on di scussing due process, to support their contention that
their due process rights were violated. Hou involved an appeal
froman agency decision. The suprene court stated: "In an
adj udi catory proceedi ng before an adm ni strative agency, due
process of |aw generally prohibits decisionnmakers from bei ng
bi ased, and nore specifically, prohibits decisionnakers from
prejudging matters and the appearance of having prejudged
matters."” 1d.

In Hou, the Hawai ‘i Board of Land and Natural Resources
(BLNR) approved a permt for a proposed astronony observatory,
ancillary facilities, and an access road on the upper sl opes of

9
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Mauna Kea. |1d. at 381, 383, 363 P.3d at 229, 231. The issue in
Hou was "whet her Appellants were given an opportunity to be heard
at a neaningful time and in a neani ngful manner when -- despite
their pending requests for a contested case hearing and specific
requests to not issue a permt before such hearing -- BLNR i ssued
the permt before resolving those requests and conducting a
contested case hearing." |1d. at 390, 363 P.3d at 238.

The suprenme court concluded that the process of
approving the permt prior to holding a contested case hearing
created the "appearance of inpropriety,” which did not "warrant
judgnent in favor of BLNR " 1d. at 399, 363 P.3d at 247.
Therefore, the suprene court held that "BLNR acted inproperly
when it issued the permt prior to holding a contested case
hearing." 1d.

This case is fully distinguishable fromHou. Here, the
probate court did not provide any prelimnary approval of
contested matters before making its final decision. Rather,
during the April 1, 2010 hearing regarding the petition for
assignnment to the civil trials calendar, the court asked
Appel  ants whether the Master's Report woul d address their
concerns and if there would be any prejudice to the Appellants if
the court waited to assign the matter until after an opportunity
to review the Master's Report. The court thus deferred the
guestion of transferring the case to the civil trials cal endar
until it had a chance to see the Master's Report.

At the Decenber 1, 2011 hearing regarding the
assi gnnent of the case to the civil trials calendar, the court
stated that the parties could use the Master's Report to "focus
or hone in on the issues.” The court also asked "why don't we
wait to see what the Master's report shows[?]" The court
concl uded:

I know you have major concerns. | know there are -- your
clients have matters that they want the Court to focus on
But at this point in time, there's nothing to -- to nmake me
want to deviate fromthe normal process. Like | said, you'l
have an opportunity to respond to the Master's report. Your
i ssues are preserved. There's nothing before me now that
says, |If we don't do it now, Judge, we're never going to be
able to address these issues. So what you're telling me to

10
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do is to allow discovery at this juncture, at this point in
time, which is totally extraordinary, and there's nothing to
notivate me to grant that extraordinary relief, that | can
see.

Based on the probate court's statenents, it is clear
that it had not nmade any prelimnary determ nation before the
Master's Report was issued and the court's final decision was
made. Thus, Hou is inapplicable.

Hai g al so contends his due process rights were viol ated
because he did not have access to the Master. However, this
contention is without nerit. The Master's Report lists both
Appel lants as individuals with whomthe Master conferred and had
contact. Further, the Master's Tinesheet attached to the
"Declaration of Master Re: Fees and Costs" filed on June 15,

2012, indicates that the Master net with or spoke over the phone
wi th Appellants and/or their attorneys on several occasions. The
Mast er al so responded to Appellants' letters addressed to the
Master requesting docunents. Finally, the Master's Report
specifically addresses Appellants' objections that were submtted
to the Master.

Therefore, Appellants' due process rights were not
vi ol at ed.

B. The probate court did not err when it retained the
matter on the probate cal endar.

Appel l ants contend the probate court erred when it did
not transfer the matter to the civil trials calendar or, in the
alternative, provide for an opportunity for discovery and an
evi denti ary heari ng.

The probate court is statutorily enpowered, inter alia,
to make orders and judgnents in trust proceedi ngs, and,
furthernore, to use discretion in its exercise of power. HRS
8 560: 1-302(a)(3), (b) (2006). Hawai ‘i Probate Rules (HPR) Rul e
20(a) provides: "The court by witten order may retain a
contested matter on the regul ar probate cal endar or may assign
the contested nmatter to the civil trials calendar of the circuit
court.”" The comentary to HPR Rul e 20(a) provides in pertinent

11
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part:

It is anticipated that the court will assign to civil trials
the more conplex and time consum ng cases, although the
court may retain such a case if it involves technical issues
that are within the experience and expertise of the probate
court (and therefore involve less time and effort to educate
a trial judge).

HPR Rul e 20(b) provides in pertinent part:

The court may use as a guideline on whether to assign a
contested matter to the civil trials calendar the expected

Il ength of the hearing and whether it will take more than
one-hal f day. The court may al so assign other matters to the
civil trials calendar, with or without the stipulation of
the parties, and the court, at the request of all parties,
may retain on the probate cal endar a contested matter that
woul d otherwi se be assigned to the civil trials calendar, if
the court determ nes the matter can be handl ed nore
efficiently and effectively.

The comentary to HPR Rul e 20(b) provides in pertinent part:
"This rule provides standards for assigning contested matters to
either the probate calendar or the civil trials calendar, with a
great deal of flexibility built in." Thus, under HPR Rul e 20(a)
and (b), it is within the discretion of the probate judge whet her
to transfer the case to the civil trials calendar and the rules
are neant to give the probate court flexibility in making the
deci si on.

In the alternative, Appellants contend that if the
probate court did not err by retaining the matter, the probate
court shoul d have granted Appellants' request for discovery.

In contested matters retai ned by the probate court,
however, discovery is not automatically permtted. HPR Rule
20(d) gives the probate court discretion to "designate and order
that any one or nore of the Hawai ‘i Rules of Civil Procedure
and/or Rules of the Crcuit Courts shall be applicable in such
matter." The comentary to HPR Rul e 20(d) provides:

This rule allows the court to adopt any of the Rules of
Civil Procedure or Rules of the Circuit Court to govern the
conduct of the contested matter. It is anticipated that
most, if not all, of the rules regarding discovery, summary
judgment, trial testinmony, and pretrial practices will be
adopted. Currently, contested matters in probate do not
clearly give rise to the right to discovery, and it is rare
for the court to specifically address the issue

12
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Al t hough the rule allows the probate court to adopt the
Rul es of Civil Procedure, including as to discovery, it is
clearly a matter of discretion on the part of the probate court.
Here, the record shows that the Estate provided beneficiaries
wi th annual accounts and audited financial statenents and that
the Trustees kept the beneficiaries reasonably inforned of the
trust and its adm nistration. The probate court appointed an
i ndependent Master who conducted a thorough investigation of the
accounts, prepared a conprehensive report, and responded to
Appel  ants' objections. Mreover, Appellants requested a w de
range of documents w thout providing specific or clear bases
warranting the extensive reach of their requests. Under these
ci rcunst ances, we cannot say that the probate court abused its
di scretion when it denied discovery. The probate court's denial
of Appellants' discovery requests was consistent with one of the
princi pal purposes and policies of Hawaii's Uniform Probate Code:
To "[p]ronote a speedy and efficient systemfor liquidating the
estate of the decedent and making distribution to the decedent's
successors[.]" HRS 8§ 560: 1-102(b)(3) (2006).

Further, for the reasons stated above, given the w de
di scretion granted to the probate court in the HPR and that one
of Appellants' main reasons for requesting the case be
transferred to the civil trials calendar was so that they could
conduct discovery, the probate court did not abuse its discretion
when it retained the matter on the probate cal endar.

C. Appel I ants' spoliation clains

Appel l ants contend that the Trustees conmtted
spol i ati on because the Trustees either destroyed or |ost the
1999- 2002 recei pts and invoices. Appellants argue that this
destruction of evidence necessitates the presunption that the
1999- 2003 Accounts Petition cannot be approved.

Spoliation is defined as the "intentional destruction,
mutilation, alteration, or conceal nent of evidence[.]"
Spoliation, Black's Law Dictionary (9th ed. 2009) (enphasis
added) .

13
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Appel l ants' spoliation argunent stens from a statenent
in the Master's Report that "[t] he 1999-2002 recei pts and
i nvoi ces were unl ocatabl e and, according to Controller M zuno,
wer e probably destroyed as part of the Trust's regul ar docunent
culling process.” This statenent is taken out of context in the
sense that the Master fully addressed the issue of the m ssing
recei pts and invoices with the full cooperation of the Trustees.
The full paragraph fromwhich the sentence was taken reads:

Your Master verified the accuracy and reliability of
the Trust's financial accounts by exam ning the statenments
of assets and liabilities, income and expenses, and random
exam nation of the 2003 receipts and invoices. The 1999-2002
recei pts and invoices were unlocatable and, according to
Controller M zuno, were probably destroyed as part of the
Trust's regul ar document culling process. Controller M zuno
assured the Master that he has seen and audited nost of the
1999- 2002 receipts and invoices when he was part of the KPMG
LLP (hereinafter KPMG) audit team and approved sone of the
2002 receipts and invoices when he was hired as the Estate's
Controller in October 2002. The 1999-2003 annual statenents,
which were mailed annually to all Beneficiaries, were
created fromthe receipts and invoices. He also confirmed
that the Trust's internal controls requiring at |east three
|l evel s of approval, including those of the Trustees, were
uniformy followed in all of the years in the 1999-2003
Accounts Peri od.

In response to the Appellants' assertion, the Master's
Response st at es:

Due to the seriousness of the situation and the claim of
spoliation, your Master further investigated this matter to
ascertain what happened to the 1999-2002 documents and to
determ ne whet her there are other documents that provide the
same information as the mi ssing documents. Your Master
requested that the Trust and its attorneys conduct a

t horough exam nation and search of the Trust's financia
records and to report their findings to the Master. The
Mast er conducted i ndependent spot checks of the financia
records and the record keeping procedures, the results of
which are described in this Response. This additiona

exam nation was limted to the Estate's 1999-2002 financia
records. The Master is informed that financial records for
2003 are all avail abl e.

Thus, the Master, in her own independent investigation, conducted
spot checks of the financial records and the record-keeping
procedures and requested that the Trust conduct a thorough

exam nation. The Master also included a detailed list of the
financial docunents she reviewed and the nanes of individuals
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contacted who were involved with the trust adm nistration and
accounting over the period of 1999-2002.

The Master's Response also clarifies that the Trust had
"no _docunent retention or destruction policy[,]" and that,
rather, the "Trust went through a major transition in 2007 when
it closed its office and packed its docunents for storage.
However, no one could recall or state with any degree of
certainty that the docunents were discarded in this process."
(Enphasi s added.) Although the 1999-2002 check vouchers were not
| ocated, the Trust was able to | ocate records that provided the
sanme information

The Master summari zed her extensive investigation

regardi ng Appellants' spoliation clains as foll ows:

Al t hough the Master's Report indicated that the
m ssing docunments were "destroyed," the Master did not mean
to infer that Trust and/or its enployees and/or the Trustees
intentionally or negligently destroyed evidence. As we know
now, the documents are inexplicably m ssing

While it is not known when or how the records went
m ssing, a lot is known about the Trust's financia
statements, including but not limted to how the financia
records were regularly prepared in the ordinary course of
the Trust's business, how several enployees were responsible
for the preparation and reconciliation of all records, how
invoices were checked for accuracy and required multi-Ilayers
of approval prior to payment, how check payments required
dual signatures, how checks were meticul ously posted by
payor name and anount on the deposit slips, how bank
deposits were made daily, how First Hawaiian Bank affixed a
validation stamp to each deposit slip, how a check register
was diligently prepared and kept, how all of the Trust's
financial information was posted and maintained in the nost
important financial record, the general |edger, how bank
statements were regularly reconciled with the check
regi ster, how all relevant underlying source documents were
avail abl e when KPMG conducted its annual audits, how KPMG
spot-checked source documents, how KPMG i ssued unqualified
opi nions on the financial statements for each year, 1999-
2002, how there were no discrepancies with the Master's
exam nation and testing of the Trust's records, and how the
Annual Accounts were prepared contenporaneously with all of
the Trust's other financial records. More inmportantly, we
know t hat other financial documents are available to provide
the same information as the mi ssing documents and that the
Trust's Annual Accounts and financial records can be checked
and reconciled for accuracy and fairness. Based on all that
the Master has | earned and knows of the Trust's financia
records, its regular record keeping procedures and controls,
the Master is reasonably assured that the Trust did not
intentionally destroy or discard the m ssing records and
t hat the Annual Accounts are fair, reliable, and accurate.
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(Enphasi s added.) Inportantly, the Master further concl uded that
"[1]f the Beneficiaries are concerned that there may have been
internal tanpering, the Master is also reasonably assured that
such a situation could not have occurred, in part, because many

i ndi viduals were regularly involved in creating, posting,

mai ntai ning, reconciling, and reviewing different parts of the
Trust's financial records."”

In light of the Master's concl usions, the Appellants
fail to present any evidence to overcone the "presunption of
regularity and good faith" favoring the Trustees. Canpbell, 42
Haw. at 607. Appellants do not chall enge any specific findings
of the Master, but vaguely assert that the m ssing docunents were
necessary to pursue their clainms. Appellants do not explain how
the m ssing docunents would aid themin proving any all eged
breaches of fiduciary duties or the duty of loyalty, any self-
dealing, or any failure to conply with the prudent investor rule,
and why different, but readily available, docunents are not
accept abl e.

G ven the presunption of good faith and regularity in
favor of the Trustees, and Appellants' failure to overcone this
presunption, we disagree with Appellants that given their claim
of spoilation the probate court erred in approving the 1999-2003
Accounts Petition

D. The probate court did not err in approving the
transacti ons associated with the sale of the
BancWest stock and the real estate transactions.

Hai g contends that the probate court erred when it
determ ned that Haig waived his objections to the sale of the
BancWest stock and in turn approved the sale of the BancWest
stock. Haig also contends the probate court erred when it
approved certain real estate transactions.?®

In terns of the sale of BancWest stock, the Mster
found that Haig's objection to the sale of BancWst stock was

> In her appeal, Murdoch does not chall enge the sale of BancWest stock

or the approval of certain real estate transactions.
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barred by waiver, estoppel, and | aches because he failed to
tinely object at the tinme of the transaction or in the original
proceedi ngs, and he was "al so estopped from obj ecting because he
expressly approved of the transaction." The Master found that
"during the seven nonths, from May 10, 2001, when Beneficiaries
were first notified of the transaction, to Decenber 20, 2001, the
date the transaction closed, neither M. Haig nor Ms. Mirdoch
made any objections.” The Master's Report found that Haig
expressly approved of the transaction:

M. Haig is estopped from objecting to the transaction
because he sought an order requiring the Trustees to
[diversify] the Estate's investments and expressly approved
of the transaction, which closed upon the material terns as
he knew and understood them to be

M. Haig and his advisors reviewed the transaction
documents and on Septenmber 10, 2011, M. Haig wrote to the
Trustees, stating, "We support the proposed sale of BWE
stock." The next day, M. Haig and his attorney attended
the Trustees' meeting and confirmed his support for the
BancWest/ BNP Pari bas transaction. The merger closed upon the
material ternms as M. Haig knew and understood them to be
and the success of the nmerger between BancWest and BNP
Pari bas was essential to the ability of the Trust to
diversify its investment portfolio as M. Haig had | ong
sought .

(Enmphasi s added.) Because Hai g does not attenpt to controvert the
Master's statenments with any evi dence suggesting that he did not
approve the transaction, we affirmthe probate court's adoption
of the Master's conclusion that Haig's objection to the sale was
bar r ed.

Next, Haig argues that the Master erred in sumarily
di smssing his objections relating to the sale of real estate
wi t hout allowing himthe opportunity to review records pertinent
to those objections, and that the probate court erred in
affirmng the Master's determ nation.

Here, the Master determ ned that Haig's objections
regardi ng the sale of Oahu properties were barred under the
doctrine of |laches as foll ows:
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As discussed in this Report, beginning in 1995 the
Trustees had numerous neetings with the Beneficiaries
concerning term nation planning options |leading up to the
Trustees' decision in 2002 to retain a real estate advisor
when the Beneficiaries were unable to reach a consensus on
any post-term nation plan. The Trustees provided the
Beneficiaries with information and documents regarding the
exhaustive process that resulted in the Trustees' decisions
to hire Eastdil and to sell the real estate portfolio in
2003. M. Haig hired consultants to evaluate the rea
estate transaction and both he and Ms. Murdoch attended
meetings with the Trustees and revi ewed Estate docunents.

M. Haig and Ms. Murdoch never objected to the OCahu rea
estate transactions at that time and first raised objections
in this remanded proceeding nmore than 7 years after the sale
closed. They had two opportunities to object to the sale
prior to the closing of the sale and then in the origina
proceedings in this case, but remained silent each time. As
such, the Master finds that under the doctrine of |aches
their lack of diligence bars the untinmely objections now

rai sed by them Poka v. Holi, 44 Hawaii 464, 357 P.2d 100
(1960) (citing to Houghtailing v. De La Nux, 25 Haw. 438
affirmed 9 Cir., 269 F. 751; Bertelmann v. Lucas, 35 Haw.
335, 345).

(Enphasi s added.)®
Two conditions nmust be present for the doctrine of
| aches to apply:

6 Al t hough the Master found that these clainms were barred, she
nevert hel ess responded to the merits of Haig's objections. The Master
rejected Haig's conplaints about selling individual parcels both because they
were inconsistent and because they were inpossible to evaluate in that "he
does not identify the specialty buyers or strategic packaging he believes were
affected by the sales.” Haig also conplained about every aspect of the sale
but the Master enphasized that "[t]hese criticisms, for the nost part, are not
supported by conpetent evidence and anount to second guessing the decisions of
the Trustees who, with expert advise and gui dance, exercised their reasonable
judgment to sell the Oahu real estate portfolio." Although Haig attenmpted to
introduce the opinions of his own experts suggesting otherwi se, the Master
hi ghli ghted that under Hawaii's Uniform Trustees' Powers Act, the Trustees
have the right to rely on the recommendati on of professional consultants,
including investment and real estate advisors, in exercising their collective
busi ness judgment. See HRS 8 554A-3(c)(23)(2006). Accordingly, the Master
concluded that "[o]ln balance, it cannot be said that M. Haig's experts
credentials are superior to that of the Trust's experts"” or that he could show
that the Trust's experts' recommendati ons were inadequate

The Master did not conclude that Haig's objections to the sale of
Wheat | and Ranch were barred by the doctrine of |aches. However, the Master's
Report points to the fact that Haig's expert in the original proceeding
actually supported the sale of \Wheatland Ranch, whereas in the remanded
proceedi ng Hai g obtained a new expert that questioned the sale for the first
time. The Master enphasized that Haig's new expert's criticism were "l acking
in evidentiary sufficiency to overcome the presumption of regularity and good
faith favoring the Trustees." Haig does not point to anything specific in the
record that overcones the presumption of regularity and good faith favoring
the Trustees with regard to Wheatl and Ranch.
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First, there must have been a delay by the plaintiff in
bringing his claim and that delay must have been

unr easonabl e under the circumstances. Delay is reasonable if
the claimwas brought without undue delay after plaintiff
knew of the wrong or knew of facts and circunstances
sufficient to i mpute such knowl edge to him Second, that
del ay must have resulted in prejudice to defendant. Connon
but by no means exclusive exanples of such prejudice are

|l oss of evidence with which to contest plaintiff's clains,
including the fading menories or deaths of materia

wi tnesses, changes in the value of the subject matter,
changes in defendant's position, and intervening rights of
third parties.

Adair v. Hustace, 64 Haw. 314, 321, 640 P.2d 294, 300 (1982)
(citations omtted).

In this case, Haig did not raise any objection until
nore than seven (7) years after the sale had been cl osed and does
not present any evi dence excusing his failure to raise objections
inatinly manner. |In addition, Haig's delay in objecting to
the sale of real estate certainly results in prejudice to the
Trustees. Thus, Haig's objections are barred by the doctrine of
| aches.

Therefore, the probate court did not err in affirmng
the Master's determ nation that Haig's objections to the sale of
BancWest stock and the sale of real estate were barred.

E. Appel l ants' contention that the probate court did

not conduct a neani ngful review of the Master's
Report is without nerit.

Appel I ants contend that the probate court adopted the
Master's Report w thout a neaningful review of the report.

A master "serves as the eyes and ears of the court."”
Danon 1, 119 Hawai ‘i at 506, 199 P.3d at 95 (citation omtted).
Further, the court gives a master "particul ar deference" because
the master sits in a superior position "to consider credibility
and to draw i nferences fromthe testinonial evidence." Hawaii
Ventures, 114 Hawai ‘i at 456, 164 P.3d at 714 (citation omtted).

The probate court appointed a naster and, as stated
above, the Master conducted a thorough review of the case. The
probate court thereafter heard Appellants' argunents on and
considered their objections to the Master's Report. Appellants
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do not point to any specific finding of the Master that was
clearly erroneous. Therefore, the probate court did not err when
it approved and adopted the recomendati ons of the Master.
I V. Concl usion

The Judgnent filed on August 2, 2012, in the Crcuit
Court of the First Grcuit, is affirned.

DATED: Honol ul u, Hawai ‘i, June 2, 2016.
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