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OPINION OF THE COURT BY G NOZA, J.

This case involves Plaintiff-Appellee County of
Kaua‘i's (County) exercise of emnent donain to take private | and
in which the Defendants-Appellants Hanal ei R ver Hol di ngs, Ltd.,
(HRH) and M chael Sheehan (Sheehan) (collectively, the Sheehan
Def endants) owned an interest. The Sheehan Def endants appeal
froma "Final Judgnent As To All Clains and All Parties"
(Judgnment) entered April 25, 2014, in the Crcuit Court of the
Fifth Grcuit (circuit court).?

On appeal, the Sheehan Defendants contend the circuit
court erred by (1) granting the County's notion to withdraw a
portion of estimated just conpensation that had been deposited
with the circuit court; (2) granting the County's notion for
summary judgnent on the issue of severance damages; and (3)
adopting the County's calculation for blight of sumobns danages.

For the reasons stated below, we vacate the circuit
court's award for blight of sumons damages and remand on t hat
issue. In all other respects, we affirm

| . Background

On May 31, 2011, the County filed a Conpl ai nt agai nst
Sheehan asserting its exercise of emnent domain to take private
land for a public use, specifically to expand a public park
| ocated in Hanal ei commonly known as Bl ack Pot Beach Park. The
private |land at issue consists of three parcels, referred to in
this case as Parcel 33 (TMK No. (4) 5-5-01-033), Parcel 34 (TWK
No. (4) 5-5-01-034), and Parcel 49 (TMK No. (4) 5-5-01-049)
(collectively referred to as the Subject Properties).
Subsequently, the County filed a First Amended Conpl ai nt addi ng
def endants, including HRH and Patricia WIcox Sheehan,
individually and as Trustee of that certain unrecorded Revocabl e
Trust Agreenent of Patricia WIcox Sheehan, dated Decenber 21,

1 The Honorable Kathleen N. A. Wat anabe presided, except as noted.
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1994 (Patricia Sheehan).?

On April 30, 2012, the County filed an ex parte notion
for an order putting it in possession of the Subject Properties.
In an attached affidavit, Wallace G Rezentes, Jr., Drector of
Fi nance of the County of Kaua‘i, stated that the County had
deposited with the chief clerk of the circuit court the anmount of
estimated just conpensation for the taking of the real property,
$5.89 mllion, as required under Hawaii Revised Statutes (HRS)

88 101-29 and -30 (2012).

On May 4, 2012, the circuit court entered the requested
ex parte order of possession in favor of the County.?

On June 29, 2012, Patricia Sheehan filed an answer to
the First Amended Conplaint and asserted that she, both
individually and as trustee, "is the owner of the fee sinple
interests, easenents, rights of way or the express contingent
remai nder man [sic], to all or portions of the real property
[ Parcel s 33, 34, and 49.]" Further, Patricia Sheehan requested
that the circuit court decide the respective interests of al
named defendants and that the court "determ ne and award the just
conpensation, including but not limted to blight of summons, to
whi ch Patricia W Sheehan is entitled by virtue of the taking,
and severance damages to the remai ning property."”

On August 16, 2012, HRH filed an answer in which it
admtted it has right, title, and interest in the subject
parcels. HRH also filed a "Mdtion to Vacate Ex Parte Order
Putting Plaintiff in Possession” in which it argued, inter alia,
that the appraisal used as a basis for the estimate of just

2 Patricia Sheehan takes no part in this appeal. In its First Anmended

Conmpl aint, the County al so added the followi ng defendants who it asserted may
have an interest in the Subject Properties: Gaylord H W /I cox; Daniel H. Case;
Grove Farm Conpany, Inc., a Hawai‘ corporation; Hugh W KIebahn; Donn A.
Carswel |l ; Pamela W Dohrman; Robert D. Mullins; WIlliam D. Pratt; Randol ph G
Moore; the Heirs and/or Assigns of John B. Brosseau, also known as John
Brosseau, John B. Brasseau and J.B. Brasseau; and various Does. None of these
parties take part in this appeal.

3 The Honorabl e Randal G.B. Val enciano entered this order.
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conpensati on was seven nonths stale on the date of summons (the
val uation date pursuant to HRS § 101-24 (2012)), thus "[i]t was
stale as a matter of law and did not in good faith represent the
reasonabl e fair market value of the property.” At the hearing on
the notion, HRH argued that the prinmary defect in the appraisal
was that it did not value purported i nprovenents made to the
lots. On Septenber 13, 2012, the court entered an order denying
HRH s notion to vacate the order of possession.

On Septenber 25, 2012, Sheehan filed an answer and
admtted that "sone of the identified individuals and/or entities
have right, title and interest in the subject parcels[.]"

On March 11, 2013, the Sheehan Defendants filed an
application for paynent of the estinmated conpensation, requesting
that the clerk of the court remt the entire deposit of estimted
conpensation ($5.89 mllion), mnus the required taxes, penalties
and interest, pursuant to HRS 8§ 101-31 (2012). On March 19,

2013, Patricia Sheehan filed a statenent of no position regarding
t he Sheehan Defendants' application for paynent of estinmated
conpensation. However, Patricia requested that her attorneys
have an opportunity to review any order entered in relation to

t he application.

On April 2, 2013, the County filed an opposition to the
di sbursenent of the estimated conpensation asserting, inter alia,
that it was unresol ved how t he Sheehan Def endants woul d apportion
t he paynent between the Subject Properties given that Sheehan
owned Parcel 49, HRH owned Parcels 33 and 34, and the interests
of Patricia Sheehan renmained to be adjudicated. The County al so
noted that title to the Subject Properties was clouded as to
exactly what interest each of the three defendants had in the
properties because the tax map of the Subject Properties
reflected a subdivision that was never conpleted. The County
al so contended that, in the event the jury awarded conpensation
in a manner different than the allocati on nade by the defendants,
it "would have no reliable nmeans of recoupi ng any excess paynent”
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because, for exanple, if HRH, a Cook Islands corporation,

w thdrew the estimted just conpensation and it was |ater

determ ned HRH was not entitled to that anount, the County woul d
be forced to seek reinbursenent froma foreign corporation with
potentially no other assets in Hawai ‘i.

On the same day, April 2, 2013, the County also filed a
notion to withdraw $1.03 mllion of the estinated just
conpensati on on deposit wth the court, contending it was
entitled to adjust its estimate based on an updated apprai sal of
t he Subject Properties that valued the properties at $4. 86
mllion. The County asserted that its initial deposit was based
on an appraisal conducted in anticipation of condemati on
l[itigation, but, once the Conplaint was filed, it obtained an
updat ed apprai sal by the sanme apprai ser based on the applicable
val uation date, May 31, 2011, the date of sumons.

On April 5, 2013, Patricia Sheehan filed a waiver and
rel ease of all proceeds payable by the County in the proceedi ngs
and expressed her consent to di sbursenent of the proceeds to the
Sheehan Def endants.

On the sane day, April 5, 2013, the Sheehan Defendants
filed a reply in support of their application for paynent of the
estimated conpensation in which they asserted that none of the
County's objections prevented paynent. The Sheehan Defendants
asserted inter alia that (1) Patricia Sheehan's interests were
now resol ved; (2) the appraisal valued each parcel separately, so
the noney could be easily apportioned; and (3) whether HRHis a
foreign corporation is irrelevant as the governing statutes do
not differentiate between a | ocal and a foreign owner.

On April 10, 2013, the County and Sheehan executed an
Agreenment Regarding Wthdrawal of Deposit, which allowed the
Sheehan Def endants partial paynent of the deposit, in the anount
of $4.86 mllion less unpaid property taxes (a total of
$4, 538, 018. 10), apportioned as follows: Parcel 33 -
$1, 627, 295.03; Parcel 34 - $2,294,407.11; and Parcel 49 -


http:2,294,407.11
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$616, 315.96.* Further, as part of the agreenent, Sheehan agreed
to indemmify the County if HRH failed to repay any noney that
exceeded the jury verdict on Parcels 33 and 34. The parties
filed a stipulation on April 10, 2013 and an anended stipul ation
on April 18, 2013, providing for partial paynent of the deposit
to the Sheehan Defendants in the anmounts set forth in the
agreement .

On April 22, 2013, the Sheehan Defendants filed an
opposition to the County's notion to withdraw $1.03 m | lion of
the estimted just conpensation, generally challenging the
exi stence of any authority permtting the County to revise its
estimated conpensation, especially after it seized the property
and t he Sheehan Defendants had applied for the rel ease of the
funds.

On May 13, 2013, the circuit court granted the County's
notion to withdraw $1.03 million of the deposit.

On August 13, 2013, the County filed a notion for
partial summary judgnent on the issue of severance damages for an
area of land referred to in the Sheehan Defendants' appraisal as
"Area 51." The parties agree that "Area 51" is not owned by the
Sheehan Defendants. Instead, it appears to be part of a | ot
owned by Patricia Sheehan, Lot 127, which abuts Parcel 34, and is
an area over which Sheehan had an easenent to operate a boat
baseyard, to the extent the baseyard was permtted by the County.

On Cctober 3, 2013, the circuit court filed an order
granting the County's notion for partial summary judgnment, ruling
t hat the Sheehan Defendants were not entitled to severance
damages. The circuit court concluded inter alia that there were
no genui ne issues of material fact and that the Sheehan
Def endants could not satisfy the unities test under Gty & County
of Honolulu v. Bonded Investnent Co., Ltd., 54 Haw. 523, 525, 511

4 The agreement also provided that, in the event the circuit court

deni ed the County's pending motion to withdraw $1.03 mllion fromthe deposit
and allowed further payment to the Sheehan Defendants, said payment would be
al l ocated between the parcels according to the ratios used in the agreenent.
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P.2d 163, 165 (1973) [hereafter Bonded Inv. 11]. Specifically,
the court concluded that there was no unity of title because HRH
owned Parcels 33 and 34, Sheehan owned Parcel 49, and Patricia
Sheehan owned "Area 51." Mbdreover, the court concluded there was
no physical unity because "Area 51" did not abut the only
property owned by Sheehan, Parcel 49. Alternatively, the circuit
court also determ ned that an easenent is not title to | and, and
t hat the Sheehan Defendants were estopped fromclai mng severance
damages because they had failed to disclose the claimin any

pl eadi ng or during discovery.

On Novenber 8, 2013, after a jury trial, the jury
returned a Special Verdict Form finding that the total fair
mar ket val ue of the three parcels on May 31, 2011, was $5.8
mllion, broken down as follows: Parcel 33 (owned by HRH) - $2.03
mllion; Parcel 34 (owned by HRH) - $3.016 million; and Parcel 49
(owned by Sheehan) - $754, 000.

On Novenber 18, 2013, the County filed a notion
regardi ng blight of summons damages (an anmount paid to a | and
owner as a result of the governnent's delay in paying full just
conpensation for the condemmed property on the date of summons).
The County contended that the Sheehan Defendants were entitled to
bl i ght of summons danmages (5% per annuminterest) during two
periods: (1) fromMay 31, 2011 (the date of summons) until My 4,
2012 (the date the County asserted it made its initial deposit)?®
on the full $5.8 million jury verdict; and (2) fromApril 29,
2013 (erroneously stated as the date the court granted the
County's notion to withdraw a portion of the deposit)® until the

5 1t appears fromthe record that the County may have made its deposit
of $5.89 mllion to the court on April 30, 2012. However, none of the parties
chall enge the May 4, 2012 date as the date of deposit and we will thus treat
that date as the date of deposit for purposes of this appeal

5 The circuit court entered its order allowing the County to withdraw a
portion of the deposit on May 13, 2013, not April 29, 2013. Nonet hel ess, as
di scussed in section IIl.C. below, April 10, 2013 (the date the parties
executed the Agreenment Regarding Wthdrawal of Deposit) is the triggering date
for the second period for blight of summons damages under the facts of this
case and the issues raised on appeal



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

date the County paid the Sheehan Defendants in full, on the
$940, 000 di fference between the $4.86 mllion already received by
t he Sheehan Defendants and the $5.8 mllion jury verdict.’

On January 16, 2014, the circuit court granted the
County's notion regarding blight of summons damages and adopt ed
the County's cal culation of damages. On January 24, 2014, the
Sheehan Defendants filed a notion for reconsideration of the
bl i ght of summons order. The circuit court thereafter denied the
nmotion for reconsideration.

On April 25, 2014, the circuit court entered the
Judgnent and a Final Order of Condemmation. The Sheehan
Def endants tinely appeal ed.

1. Standards of Review
A. Wthdrawal of a Portion of the
Esti mat ed Just Conpensati on

We consi der applicable Hawai ‘i statutes in determ ning
whet her the circuit court was authorized to allow the County to
w thdraw part of the estimated just conpensation deposited with
the court.

Statutory interpretation is reviewed de novo by [an
appel l ate] court. "When construing a statute, our forenost
obligation is to ascertain and give effect to the intention
of the legislature, which is to be obtained primarily from

the | anguage contained in the statute itself." Taylor-Rice
v. State, 105 Hawai'i 104, 108, 94 P.3d 695, 663 (2004)
(citations omtted). Moreover, "it is a cardinal rule of
statutory interpretation that, where the ternms of a statute
are plain, unanbi guous and explicit, we are not at liberty

to |l ook beyond that | anguage for a different meaning.
Instead, our sole duty is to give effect to the statute's
pl ain and obvi ous neaning." T-Mobile USA, Inc. v. Cty. of
Hawai ‘i Pl anning Conmm n., 106 Hawai ‘i 343, 352-53, 104 P. 3d
930, 939-40 (2005) (citation omtted).

Bhakta v. County of Maui, 109 Hawai ‘i 198, 208, 124 P.3d 943, 953
(2005) (sone citations and brackets omtted). "[E] m nent domain

7 The Sheehan Defendants' position on calculating blight of summons
damages changed during the course of the proceedings before the circuit court.
Utimtely, they argued that the County should pay: 5% interest per annum on
the entire jury verdict between May 31, 2011 (date of summons), and April 10
2013 (the date the parties executed the Agreement Regardi ng W thdrawal of
Deposit); and 5% interest per annum on the $940,000 from April 10, 2013, unti
the County paid in full
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statutes are to be construed liberally in favor of the
| andowner." County of Hawai‘i v. C & J Coupe Famly Ltd. P ship,
119 Hawai ‘i 352, 366, 198 P.3d 615, 629 (2008).

G ven our conclusion, infra, that the circuit court had
the authority to allow the County to withdraw a part of the
deposit, we review the circuit court's exercise of that authority
for abuse of discretion. See United States v. 1,997.66 Acres of
Land, More or Less, in Polk County, lowa, 137 F.2d 8, 13-14 (8th
Cr. 1943).

B. Summary Judgnment on Severance Damages

We review the circuit court's grant or denial of
summary judgment de novo. The standard for granting a
notion for summary judgnment is settled:

Summary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat erial fact and that the moving party is entitled to
judgment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elements
of a cause of action or defense asserted by the
parties. The evidence nust be viewed in the |ight

nost favorable to the non-nmoving party. I n ot her
words, we nust view all of the evidence and the
inferences drawn therefromin the |ight most favorable
to the party opposing the notion.

Stanford Carr Dev. Corp. v. Unity House, Inc., 111 Hawai ‘i 286,
295, 141 P.3d 459, 468 (2006) (citations and brackets omtted).
C. Blight of Summons Damages
An award of blight of summons damages is reviewed under
t he abuse of discretion standard. Hous. Fin. & Dev. Corp. V.
Ferguson, 91 Hawai i 81, 92, 979 P.2d 1107, 1118 (1999).
I11. D scussion

A. County's Wthdrawal of a Portion
of the Estimated Just Conpensation

The Sheehan Defendants contend that the circuit court
erred by granting the County's notion to withdraw a portion of
the estimated just conpensation that had been deposited with the
court, specifically $1.03 nillion of the $5.89 nmillion that the
County had deposited with the clerk of the circuit court.

9
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The Sheehan Defendants contend that the circuit court's
actions should be reviewed under the abuse of discretion
standard, and that there is no legal authority that permts the
County to withdraw a portion of the estimated just conpensation
t hat was deposited pursuant to HRS § 101-29 after the County has
t aken possession of the land and the condemmee has petitioned the
court for release of the funds pursuant to HRS § 101-31. The
Sheehan Defendants argue that the County shoul d be estopped from
reduci ng the anmount of estimated just conpensation in this case
because the Sheehan Defendants relied on the estimate in
petitioning the court for release and, in doing so, waived al
defenses to the condemation action besides an assertion of
greater conpensation or dammges.?®

The County responds that its decision to withdraw a
portion of the estimated just conpensati on cannot be revi ewed by
a court because the County has the right to adjust its estinmate.
The County further asserts that the Sheehan Defendants were not
harmed by the reduction of the estimted just conpensation
because the County was required to cover the difference between
the amount initially paid to the Sheehan Defendants and the jury
verdict, plus the statutory 5% interest per annumon the
difference, thus the Sheehan Def endants have received just
conpensati on.

We disagree wwth the County's contention that its
decision to withdraw a portion of the estimated just conpensation
on deposit wth the court is not subject to judicial review. The
County noved for w thdrawal under HRS 88 101-29 and 101-31.

Thus, there is a question of statutory interpretation whether the

8 The Sheehan Defendants also assert that they were further deprived of
the use of the withdrawn $1.03 mllion for four months and potentially could
have garnered nmore than a 5% per annumreturn on the funds. We note that
before the circuit court, the Sheehan Defendants only chall enged the authority
of the County to withdraw a portion of the estimate, and did not argue that
they could earn more of a return. Argunments not raised below are waived
County of Hawaii v. UNIDEV, LLC, 129 Hawai ‘i 378, 387, 301 P.3d 588, 597
(2013) ("It is axiomatic that where a party fails to raise an argument before
the courts below, that argunment may be deemed waived for purposes of
appeal . ").

10
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circuit court,

to permt

sections of HRS Chapter 101. HRS 8 101-29 provides in pertinent

part:

(Emphasi s
part:

(Enphasi s

t he wi t hdrawal .
To evaluate this issue, we nust consider pertinent

8§101- 29 Possession pending action; alternative
procedure. Where the plaintiff is the State or any county,
the followi ng alternative procedure may be foll owed. At any
time after the commencenent of an action pursuant to this
part, the State or any county may file a notion for an order
of possession invoking this section and supported by an
affidavit alleging, or by oral evidence prima facie showi ng

(3) The sum of nmoney estimted by the State or
county to be just conpensation or damages for
the taking of the real property.

Upon such notion and upon payment of such estimated
sum of money to the clerk of the court for the use of the

persons entitled thereto, the court shall issue an order ex
parte putting the State or county in possession of the rea
property sought to be condemmed . . . . The order placing

the State or county in possession shall become effective
upon the expiration of ten days after service thereof;

provi ded that for good cause shown within the ten days, the
court may vacate or modify the order or postpone the
effective date thereof for an additional period of tinme.

added.) In turn, HRS 8 101-30 provides in pertinent

8§101- 30 Order of possession. No order of possession
shall issue unless the plaintiff has paid to the clerk of
the court issuing the order, for the use of the persons
entitled thereto, the amount of the estimated conpensation
or damages stated in the notion for the issuance of the
order and, in the case of a plaintiff other than the State
or a county, has so paid such additional amount, or
furni shed such additional security, as may be required by
the court.

added.) HRS § 101-31 provides in pertinent part:

§101- 31 Payment of estimated compensation; effect
t her eof . Upon the application of the parties entitled
thereto the court may order that the amount of the estimated
conmpensati on or damages stated in the notion and paid to the
clerk of the court, or any part thereof, be paid forthwith
for or on account of the just compensation to be awarded in
the proceedings. . . . A paynent to any party as aforesaid
shall be held to constitute an abandonment by the party of
all defenses interposed by the party, excepting the party's
claimfor greater conpensation or damages. If the
conmpensation or damages finally awarded in respect of the
Il and or any parcel thereof exceeds the ampunt of the noney

11

wi th whom t he noney was deposited, was authorized
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so received by any person entitled, the court shall enter
judgment for the amount of the deficiency. The unexpended
moneys and any additional security so deposited with the
clerk of the court shall be available for, or for
enforcement of, the paynment of any final judgment awarded by
the court.

(Enphasi s added.) W also note that HRS § 101-24 provides in
pertinent part that "[f]or the purpose of assessing conpensation
and damages, the right thereto shall be deened to have accrued at
the date of summons, and, except as provided in section 46-6, its
actual value at that date shall be the neasure of valuation of

all property to be condemed[.]" (Enphasis added.)

The plain | anguage of HRS 8§ 101-31 authorizes the
circuit court to order the anobunt of estinmated conpensation "or
any part thereof" to be paid forthwith upon application of the
party entitled to the conpensation. Thus, there is clear
statutory authority that the court is not required to order
paynent of the entire anount deposited. The issue here is
whet her the circuit court could permt the County to withdraw a
portion of the deposit. The circuit court granted the County's
nmotion to wthdraw based on HRS § 101-29, Cty & County of
Honol ul u v. Bonded | nvestnent Co., Ltd., 54 Haw. 385, 507 P.2d
1084 (1973) [hereafter Bonded Inv. I], and federal case |aw.

The plain | anguage of HRS 88 101-29 through -31 does
not expressly authorize withdrawal of a portion of estimated just
conpensati on deposited in support of a notion for possession.

HRS § 101-29 provides that the State or any county may file a
nmoti on for possession of private property supported by evidence
show ng the anount of estinmated just conpensation or damages for
the taking of the property. It is only upon paynent to the court
of "such estinmated sum of noney[,]" or "the anmount of the
estimated conpensati on or danages stated in the notion for the

i ssuance of the order[,]" for the use of the persons entitled
thereto, that the circuit court can issue the order of
possession. HRS 8§ 101-29, -30. Further, HRS § 101-31

aut horizes the court to disburse "the anmount of the estimted

12
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conpensati on or damages stated in the notion and paid to the
clerk of the court, or any part thereof,"” upon application by the
parties entitled to the noney. These provisions do not authorize
the court to allow wi thdrawal of a portion of estinated just
conpensati on.

However, while not cited by the circuit court as a
basis for granting the County's notion to withdraw a portion of
the deposit, HRS § 101-19 (2012) provides the court in an em nent
domain action with broad authority to permt anmendnents to the
pr oceedi ng.

§101- 19 Amendnents of conplaints, citations. In all
proceedi ngs under this part the court shall have power at
any stage of the proceeding to allow amendments in form or
substance in any conplaint, citation, summons, process,
answer, nmotion, order, verdict, judgment, or other
proceedi ng, including amendment in the description of the
|l ands sought to be condemed, whenever the amendment wil
not inpair the substantial rights of any party in interest.

(Enmphasi s added.) Thus, relevant to this case, HRS § 101-19
authorized the circuit court to allow anmendnents "in form or
subst ance" of processes, notions, or other proceedings,® as |ong
as "the amendnent will not inpair the substantial rights of any
party in interest."”

In addition to the express statutory authorization in
HRS § 101-19, the analysis in Bonded Inv. | also provides sone
guidance. |In Bonded Inv. |, the jury verdict in an em nent
domai n case was | ess than the estimted just conpensation that
had been deposited and paid to the property owner, and the trial
court allowed the property owner to retain the excess anobunt that
had been paid, in disregard of the jury verdict. 54 Haw. at 387-
88, 507 P.2d at 1087. The Hawai ‘i Suprene Court held that the
Cty and County of Honolulu was entitled to restitution of the
total excess deposit, plus 5% per annum fromthe date of
wi t hdrawal of the excess deposit. [d. at 395, 507 P.2d at 1091.

® "[T]lhe estimate [of just conpensation] is not part of the pleadings.
It is part of a separate procedure under HRS [8] 101-29 for immediate
possessi on of the condemmed property." Bonded Inv. |, 54 Haw. at 395, 507
P.2d at 1091.

13
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The court noted that "an 'estimate of just conpensation and
damages' is just that - an estimate. It was not intended in any
manner to be dispositive, final or binding as a settlenent on the
anount due." |d. at 394, 507 P.2d at 1091.

In reaching its decision, the Bonded Inv. | court cited
favorably to federal case |law and construction of the Federal
Decl aration of Taking Act, 40 U.S.C. § 3114 (2012), which, the
court noted, had a simlar purpose to HRS Chapter 101. 54 Haw.
at 393-94, 507 P.2d at 1090. Follow ng that exanple, we |look to
1,997.66 Acres of Land, in which the Eighth Crcuit Court of
Appeal s hel d that

there is nothing in the Declaration of Taking Act,
inconsistent with an exercise of the inmplied, inherent
authority of the district court to allow the United States
to amend the declaration of taking filed in a condemation
proceedi ng, for the purpose of reducing (or increasing) an
erroneous estimte of just conmpensation for the | and taken
and to permt the Governnment to withdraw the excess of the
cash deposited over the revised estimate. This construction
merely seeks, by reasonable and sound inplication, to give
practical effect to the fundamental purposes and policies of
the Act, on a point on which the Act itself is silent, in a
manner that does no violence to the basic or substantive
rights that are involved in the proceeding

135 F.2d at 13 (footnote onmtted); ! see also, Bishop v. United

1 |n a footnote, the Eighth Circuit Court of Appeals discussed a

District of Columbia statute containing | anguage substantially simlar to HRS
§ 101-19, and noted that the statute was a codification of inherent judicia
power :

In a correspondi ng declaration of taking statute applicable
to the District of Columbia, Act of March 1, 1929, c. 416
45 Stat. 1415, 40 U.S.C.A. § 361 et seq., there is a

provi sion, 45 Stat. 1421, 40 U.S.C. A. § 383, that 'In al
proceedi ngs under this chapter the court shall have power at
any stage of the proceeding to allow amendments in form or
substance in any petition, citation, sunmons, process,
answer, declaration of taking, order, verdict, or other
proceedi ng, including amendment in the description of the

| ands sought to be condemned, whenever such amendment wil
not inpair the substantial rights of any party in interest.
This is, of course, a nmere legislative declaration of

exi stent, inherent judicial power, but the inclusion of a
decl aration of taking in its terms in [sic] confirmatory
t hat Congress did not intend that the mere filing of a

decl aration of taking in a condemnati on proceedi ng should
result in the creation of such a fixed or unvariable status
with respect to the estimte and deposit that there could be
no correction of an error which had occurred in them
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States, 288 F.2d 525, 529 (5th Cr. 1961) (citing 1,997.66 Acres
of Land) (noting that the governnent may reduce the deposit
before it has been wi thdrawn by the property owner). The Eighth
Crcuit noted that "[t]he two principal purposes of Congress, in
maki ng provision in the Declaration of Taking Act for the
estimating of just conpensation and the depositing of the anount
thereof in court, undoubtedly were to mnimze the interest

burden of the Governnent in a condemmation proceeding, and to
alleviate the tenporary hardship to the | andowner and the
occupant fromthe i mredi ate taking and deprivation of
possession."” 137 F.2d at 11. However, the court also stated
that permtting the | andowner to acquire the excessive initial
estimate "would not tend to serve the general aimand policy of
the [ Federal Declaration of Taking Act]" and would "Il eave open
the possibility of a waste of public funds[.]" [d. at 12. The
Eighth GCrcuit also held that the court could refuse to permt
the governnent to revise its estimate and wthdraw a portion of
the deposit if the deposit was already paid out to the | andowner,
or if the governnment was not acting in good faith. 1d. at 14.
Based on HRS § 101-19 and persuasi ve federal case |aw,
we hold that the court in an em nent domain proceeding may permt
a governnental entity to withdraw a portion of the estimated just
conpensati on deposit that has not been dispersed to the | andowner
when the governnental entity, acting in good faith, seeks to
adjust the estimate to accurately reflect the value of the
property on the date of summons and the adjustnent wll not
inmpair the substantial rights of any party in interest. @Gven
this standard, we review the circuit court's decision to allow
the withdrawal of $1.03 million in this case for abuse of
di scretion. See 1,997.66 Acres of Land, 137 F.2d at 13-14
(appl yi ng an abuse of discretion standard in reviewing the trial
court's refusal to allow a governnental entity to revise its
conpensation estimate and to withdraw t he deposit excess).

1,997.66 Acres of Land, 137 F.2d at 13 n.1 (enphasis added).
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In this case, the estimated just conpensation had not
been di spersed to the Sheehan Defendants at the tinme the County
nmoved to revise its estimate and withdraw a portion of the
deposit. Also, the County appears to have acted in good faith.
Pursuant to HRS § 101-24, the County was required to pay the
"actual value" of the Subject Properties on the date of sunmons
"[f]or the purpose of assessing conpensation and damages[.]" It
appears fromthe record that the County sought to adjust its
estimate and wthdraw a portion of the deposited just
conpensati on based on an updated appraisal that reflected the
val ue of the Subject Properties at the date of sumons (May 31,
2011). The initial estimate of $5.89 million was based on an
apprai sal of the value of the Subject Properties seven nonths
before the date of sumons, and therefore did not reflect the
dat e upon whi ch the Sheehan Defendants' right to conpensation
accrued. HRS § 101-24. In fact, HRH had previously requested
that the circuit court vacate the order of possession inter alia
on the grounds that the $5.89 mllion figure was seven nonths
stale and did not accurately reflect the value of the Subject
Property on the date of summons.

The County's withdrawal of a portion of the estimted
just conpensation did not inpair the substantial rights of the
Sheehan Defendants. First, under HRS § 101-31, the circuit court
is authorized to disperse only a part of the estinated just
conpensation "stated in the notion and paid to the clerk of the
court[.]" Second, it is only once paynent of "the anpunt of the
esti mated conpensation or danmages stated in the notion and paid
to the clerk of the court, or any part thereof” is made to the
entitled party that the party abandons all defenses except clains
for greater conpensation or damages. HRS § 101-31. The Sheehan
Def endants accepted paynent of the reduced anmount of estinated
just conpensation ($4.86 mllion) pursuant to agreenent after the
County had noved to withdraw a portion of the deposit.

Therefore, the Sheehan Defendants did not rely on the original
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deposit in accepting paynent. Third, although the property owner
in an em nent domain proceeding is entitled to just conpensation
for the taking of private property for public use, the Hawai ‘i
Suprenme Court has noted that "to award [the condemmee] nore than
[the] value [of the property] would be unjust to the public."”
Bonded Inv. |, 54 Haw. at 394, 507 P.2d at 1091 (quoting Garrow
v. United States, 131 F.2d 724, 726 (5th Cr. 1942)). So long as
t he Sheehan Def endants receive proper blight of summobns danmages,
the calculation of which is based in part on the estinated anount
they initially received, they will have received just
conpensation. |In short, the Sheehan Defendants wll receive ful
mar ket val ue of the property as determned by a jury, plus
appropriate interest. An award of additional sunms at this stage
in the proceedi ngs woul d be inappropriate.?!!

The supreme court has noted that "[w] here the circuit
court's decision is correct, its conclusion wll not be disturbed
on the ground that it gave the wong reason for its ruling. An
appel late court may affirma judgnent of the |ower court on any
ground in the record that supports affirmance.” Poe v. Hawai'i
Labor Relations Bd., 87 Hawai ‘i 191, 197, 953 P.2d 569, 575
(1998) (citation and quotation marks omtted). Under HRS 88 101-
19 and 101-31, the circuit court had authority to disperse only
part of the estimated just conpensation to the Sheehan Def endants
and to grant the County's notion to withdraw a portion of the
estimated just conpensation that had been deposited with the
court. Further, given the circunstances of this case, the
circuit court did not abuse its discretion in allow ng the County
to withdraw $1.03 mllion of the anmbunt deposited with the court.

1 We note that the Sheehan Defendants do not request any form of
relief fromthe circuit court's order permtting the County to withdraw a
portion of the deposit, besides a request for us to vacate that order.
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B. Severance Danmges

The Sheehan Def endants contend that Sheehan'? is
entitled to "severance damages" because the taking of the Subject
Properties damaged the value of Sheehan's interest in the
purportedly adjacent "Area 51." They assert that the circuit
court erred in granting the County's notion for partial sunmmary
judgnent on the issue of severance danmages because there is a
genui ne issue of material fact whether Sheehan is entitled to
such danmages and he was not estopped from asserting a claim The
County noved for sunmmary judgnment on the severance issue after
receiving a Summary Apprai sal Report fromthe Sheehan Defendants
that in part estimted damages to "Area 51" caused by the taking
of the Subject Properties.

HRS § 101-23 (2012) sets out the statutory right to
severance damages, stating in pertinent part:

If the property sought to be condemned constitutes only a
portion of a larger tract, the damages which will accrue to
the portion not sought to be condemed by reason of its
severance fromthe portion sought to be condemed, and the
construction of the inprovements in the manner proposed by
the plaintiff shall also be assessed, and also how much the
portion not sought to be condemmed will be specifically
benefited, if at all, by the construction of the inprovenment
proposed by the plaintiff. If the benefit shall be equal to
the amount of conpensation assessed for the property taken
and for damages by reason of its severance from anot her
portion of the same tract, then the owner shall be all owed
no conpensation, but if the benefits shall be less than the
anmount so assessed as damages or conpensation, then the
former shall be deducted fromthe latter and the remai nder
shall be the anmount awarded as conpensati on or damages.

"[T] he test generally used by courts to determ ne whether a
parcel to be acquired by em nent domain proceeding is a part of a
| arger tract of land to entitle owners to severance damages is
that there nust be unity of title, physical unity and unity of
use of the parcel taken and parcel left." Bonded Inv. Il, 54
Haw. at 525, 511 P.2d at 165 (enphasis added).

The parties do not dispute that Sheehan has a purported

12 The Sheehan Defendants only assert that Sheehan is entitled to
severance damages, not HRH.
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easenent on "Area 51" to operate a boat baseyard (to the extent
permtted by the County) and that "Area 51" is part of Lot 127,
owned by Patricia Sheehan. In support of its notion for partial
summary judgnent, the County submtted the Sheehan Defendants'
answers to interrogatories in which they acknow edge the
ownership of the respective Parcels; that is, that Sheehan owns
Parcel 49 and HRH owns Parcels 33 and 34. Thus, it is undisputed
that, of the three parcels taken by the County, only Parcel 49
was owned by Sheehan. |In support of its notion for parti al
summary judgnent, the County also submtted, inter alia, maps
fromthe Sheehan Defendants' appraisal, show ng the relative

| ocation of the Subject Properties and "Area 51," which reveal

that Parcel 49 does not abut "Area 51." Thus, the only condemmed
parcel owned by Sheehan, Parcel 49, is not adjacent to "Area 51,"
because Parcels 33 and 34, both owned by HRH, lie in between.

Sheehan therefore cannot satisfy the physical unity

requi rement.® Based on this evidence, the burden shifted to the
Sheehan Defendants to denonstrate a genuine issue of materi al
fact. See Stanford Carr Dev., 111 Hawai ‘i at 295-96, 141 P.3d at
468- 69 (explaining the burdens on noving and non-noving parties
on sunmary judgnment).

In an attenpt to raise a genuine issue of materi al
fact, the Sheehan Defendants only subm tted Sheehan's unsi gned
decl aration'* which states that (1) Sheehan's boatyard is
situated on Parcels 33, 34, 49, 50, and "Area 51"; (2) his
easenent over "Area 51" remains in full force and effect as
Patricia Sheehan had not cancelled it; and (3) he considered al
of the lots part of the |larger boatyard. Sheehan's unsigned
decl arati on does not constitute adm ssible evidence under Rule
56(e) of the Hawai ‘i Rules of Civil Procedure (HRCP) because it

13 We make no comment on whether an easement constitutes title for

purposes of the unities test.

4 Sheehan did not file a signed version of the declaration unti
approxi mately five nonths after the circuit court issued its order granting
the County's motion for partial summary judgment.
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violates Rule 7(g) of the Rules of the Circuit Courts setting
forth the requirenents for when a declaration my be submtted in
lieu of an affidavit. |In any event, even if Sheehan's
decl aration were considered, it does not raise a genuine issue of
mat eri al fact whether he could satisfy the unities test.

Finally, we reject Sheehan's argunent that under Bonded
Inv. Il there is no requirenent that all of the pertinent |ots
abut one another. This is a clear m sreading of Bonded Inv. 11
as the Hawai ‘i Suprene Court expressly noted that of the three
parcels at issue in that case (which all satisfied the unity of
title requirenent), two were contiguous, and one of the two
contiguous parcels adjoined the third, thus all three could
conprise one tract of land. 54 Haw. at 524, 527, 511 P.2d at
164, 166.

There is no genuine issue of material fact that Sheehan
cannot satisfy the unities test for severance damages for "Area
51." We need not reach any other basis relied upon by the
circuit court in granting sunmary judgnent on severance danages.

C. Blight of Sunmons Damages (Conditional Deposit)

The Sheehan Defendants contend that the circuit court
abused its discretion by granting the County's notion regarding
bl i ght of summobns damages and adopting the County's proposed
met hod of cal culation. Specifically, the Sheehan Defendants
contend that the County's deposit of estimated just conpensation
was conditional and therefore did not stop interest from accruing
on the anount that would be owed, until nonies were paid to the
Sheehan Def endants.

"*[B]light of sunmons damages' [is] a termwhich in
general neans the indemification due a condemmee for the damages
resulting fromthe governnent's delay in paying the full cash
equi val ent of the property taken on the date of sumons.” Cty &
County of Honolulu v. Market Place, Ltd., 55 Haw. 226, 235, 517
P.2d 7, 15 (1973). Blight of sumobns damages are essentially a
rate of "interest" to provide the condermee with full just
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conpensation. County of Hawaii v. C & J Coupe Fam |y Ltd.
P ship, 124 Hawai ‘i 281, 290 n. 11, 242 P.3d 1136, 1145 n.11
(2010).

In a case like this, where the County has obtai ned an
order of possession for the property during the course of the
condemmati on proceedi ngs, HRS § 101-33 (2012) provides the
rel evant statutory authority regarding blight of sunmons danmages.
HRS § 101-33 states, in pertinent part:

8101-33 All owance of interest, etc. If an order is
made letting the plaintiff into possession as provided for
in sections 101-28, 101-29, and 101-32, the final judgnent
shall include, as part of the just conpensation and damages
awarded, interest at the rate provided in section 101-25
fromthe date of the order until paid by the plaintiff;
provi ded that except in the case of an appeal by the
plaintiff as provided in section 101-32, interest shall not
be all owed upon any sum paid by the plaintiff to the clerk
of the court fromthe date of the payment.

(Enmphasi s added.)

Based on our reading of HRS § 101-33 and rel evant
Hawai ‘i case law, in a case like this, there are generally two
periods relevant for blight of sunmons damages when the estimated
deposit is less than the eventual final award. First, for the
peri od between the date of summons and the date of an
uncondi tional deposit of estimated just conpensation, the party
entitled to conpensation is entitled to interest at 5% per annum
on the anmount of the final award of just conpensation. Market
Pl ace, 55 Haw. at 235-37, 517 P.2d at 15-17; Bonded Inv. I, 54
Haw. at 396-97, 507 P.2d at 1092.! Second, fromthe date of an
uncondi ti onal deposit of estimated just conpensation until final

15 Al'though Market Place and Bonded Inv. | refer to the first period as
bet ween the date of summons and the date of order of possession, Market Place
establishes, consistent with HRS § 101-33, that:

[Tlhere is no obligation on the part of the condennor to pay
interest to the extent that it makes an unconditiona

deposit of estimated just conpensation with the clerk of the
court. The City and County made such a deposit on May 28
1970, and that is the date on which the trial court should
have stopped the running of interest on the deposited sum as
non-statutory blight of summons damages.

55 Haw. at 237, 517 P.2d at 16-17 (enphasi s added).
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paynent, interest accrues at 5% per annum on the "anmount by which
the final award of just conpensation exceeds the deposit of
estimated just conpensati on upon which the order of possession
was based." Market Place, 55 Haw. at 235, 517 P.2d at 15.
However, it is only if the deposit of estimated just conpensation

is "truly unconditional” that it will "stop the running of
interest as blight of sumobns damages on [the] anmount of the
deposit." |d. at 239, 517 P.2d at 17.

In this case, the circuit court ordered the County to
pay blight of summons damages for two periods: first, from May
31, 2011 (date of summons) until My 4, 2012 (date of deposit for
esti mated conpensation), 5% per annumon the jury's final award
of $5.8 mllion; second, fromApril 29, 2013 (purported date of
the order permtting the County to withdraw a portion of the
deposit) until the date the County paid in full, 5% per annum on
t he $940, 000 di fference between the amount initially paid to the
Sheehan Defendants ($4.86 million) and the jury award ($5.8
mllion). The circuit court ordered no interest be paid on any
anount during the period of May 4, 2012, through April 29, 2013,
presumably because during this time, the deposit exceeded the
eventual jury verdict.

The only issue related to the blight of sumobns danages
that has been raised in this appeal is whether the County's
deposit of estimated just conpensation was conditional, such that
t he deposit did not stop interest from accruing.!® The Sheehan
Def endants contend that the circuit court erred in ruling that
the County's deposit was unconditional, because the County
opposed t he Sheehan Defendants' request to rel ease the $5. 89
mllion on deposit with the court. The Sheehan Defendants thus
contend that blight of sunmons damages (5% per annum i nterest)
should run: on the entire jury award from May 11, 2011 (date of

16 The Sheehan Defendants do not raise any argument that the blight of
summons cal cul ati on shoul d have been affected by the County's request or
ultimate withdrawal of $1.03 mllion fromthe $5.89 mllion deposited with the
circuit court. Thus, we need not address any issues related thereto.
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summons) to April 10, 2013 (the date of the Agreenent Regarding
Wt hdrawal of Deposit), despite the County's deposit of estinmated
just conpensation al nost a year earlier on May 4, 2012; and
thereafter, continue to run on the $940, 000 di fference between
the jury award and the $4.86 mllion initially paid, from Apri

10, 2013 until paid in full.

Thus, there are two issues that we nust address: (1)
whet her the circuit court abused its discretion in ruling that
the County's deposit of $5.89 million in estimted just
conpensati on was unconditional; and (2) if the County's deposit
was conditional, what effect that has on the cal culation for
bl i ght of sumons danages.

Regarding the first question whether the deposit was
conditional, unlike in Market Place, there were no express
conditions placed on the County's deposit of estimated just
conpensation at the tinme of deposit. Rather, the Sheehan
Def endants contend that the deposit of $5.89 million becane
condi ti onal because, when they applied for disbursenent of the
deposit in March 2013, the County opposed di sbursenent and only
agreed to rel ease of the noney after Sheehan agreed to indemify
the County for any anount paid to HRH that exceeded the jury
verdict. The County was concerned that because HRH was a Cook
| sl ands entity, it would be difficult to obtain repaynent from
HRH if the ultimate jury award was | ess than the estimted
deposit for the lots owmed by HRH. The County thus wanted to
ensure that it would receive repaynent fromHRH if the estinmated
deposit paid to HRH exceeded the jury verdict.

The Sheehan Def endants contend Market Pl ace is on point
and denonstrates that the County's deposit was conditional. In
Mar ket Pl ace, the Hawai ‘i Supreme Court held that one of the Gty
and County of Honolulu's deposits of estimated just conpensation
was conditional and therefore did not stop interest from
accruing. The CGty, after originally depositing an unconditional
anmount of estimated just conpensation and after a jury verdict
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was entered that was greater than the original deposit, deposited
addi tional noney in order to bring the anount deposited in line
with the jury verdict. 55 Haw. at 229-30, 517 P.2d at 12. As
part of its additional deposit, however, the Gty sought to
attach certain conditions on the distribution of the noney,
namely that it would consent to distribution "provided that such
order contain such protective neasures to insure the return of
any nonies not lawfully due the distributees together with such
additional interest, danmages or charges for wongful w thdrawal
of funds to which distributees may not be entitled.” 1d. at 238,
517 P.2d at 17. As a result of the Cty's condition on
distribution, there was a delay in release of the funds to the
condemees. |1d. at 238-39, 517 P.2d at 17.

The suprenme court held that by placing such
restrictions on the disbursenent of the additional deposit, the
City's deposit was not unconditional, and interest could continue
to accrue on the difference between the original unconditional
deposit and the jury verdict. 1d. at 240-41, 517 P.2d at 18-19.
The suprenme court noted that

an initial deposit of estimated just compensation entitling
the condemmor to an order of possession nmust be ‘for the use
of the persons entitled thereto’ under HRS [8] 101-30. As
this | anguage suggests, only if such a payment is truly
unconditional will it stop the running of interest as blight
of sunmmons damages on [t]he amount of the deposit.

Id. at 239, 517 P.2d at 17 (enphasis added). The suprenme court
t hus held that subsequent deposits nust |ikew se "be
unconditionally for the use of the persons entitled thereto, cf.
HRS [ 8] 101-30, in order to escape interest charges under HRS [ §]
101-33." 1d. at 241, 517 P.2d at 19.

In this case, however, the County's opposition to
rel easing the estimted just conpensation to the Sheehan
Def endants was not solely based on inplenentation of "protective
measures" neant to ensure repaynent of excess funds to HRH
| mportantly, one of the bases asserted by the County for opposing
rel ease of the noney was that title to the Subject Properties was
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not clear, and indeed, the record establishes that title to the
Subj ect Properties was still in dispute when the Sheehan
Defendants filed their application for paynent of the deposited
funds. Pursuant to HRS § 101-31, only "the parties entitled
thereto" may be paid the "anmount of the estimated conpensation or
damages stated in the notion and paid to the clerk of the court,
or any part thereof[.]" See also Market Place, 55 Haw. at 241,
517 P.2d at 19, ("[We hold that such noney 'paid by the
plaintiff to the clerk of the court' nust be unconditionally for
the use of the persons entitled thereto[.]" (Enphasis added.)).

In Bonded Inv. |, the Hawai ‘i Suprenme Court quoted the
followng fromUnited States v. MlIler, 317 U S. 369 (1943), as
instructive in interpreting HRS Chapter 101 because the Federal
Decl aration of Taking Act has a sim/lar purpose:

The purpose of the statute is twofold. First, to give the
Government i nmedi ate possession of the property and to
relieve it of the burden of interest accruing on the sum
deposited fromthe date of taking to the date of judgment in
the em nent domain proceedi ng. Secondly, to give the former
owner, if his title is clear, immediate cash conpensation to
the extent of the Government's estimate of the value of the

property.
Bonded Inv. I, 54 Haw. at 393-94, 507 P.2d at 1090 (enphasis

added) (bl ock format omtted)(quoting MIler, 317 U S. at 381-82).
Therefore, a party nust be entitled to the just conpensation in
order to receive paynent of the estimted anount deposited with
the court. Requiring a party to denonstrate entitlenent to the
nmoney does not constitute placing a condition upon the deposit.
In this case, the County objected on April 2, 2013 to
t he Sheehan Defendants' application for paynent of the deposit.
At that time, it was unclear if Patricia Sheehan held a
conpensabl e interest in the Subject Properties. 1In her answer

17 By the time the Sheehan Defendants filed the application for payment

of the deposit of estimated just conmpensation (March 11, 2013), all other
def endants besides the Sheehan Defendants and Patricia Sheehan had either
di scl ai med any interest in the Subject Properties, stipulated to dism ss al
claims, or had default entered against them
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to the First Amended Conplaint, Patricia Sheehan had asserted
that she "is the owner of the fee sinple interests, easenents,
rights of way or the express contingent remainder man [sic], to
all or portions of the real property" and requested that the
circuit court decide the respective interests of all nanmed
defendants and that the court "determ ne and award the just
conpensation, including but not limted to blight of summobns, to
which Patricia W Sheehan is entitled by virtue of the taking,
and severance danmages to the remaining property.” Wthout
resolution of these issues, it was not clear which party was
entitled to the just conpensation.

It was not until April 5, 2013, that Patricia Sheehan
wai ved her interest in the proceeds paid by the County on the
Subj ect Properties. It was only at that date that it becane
clear that the Sheehan Defendants were the parties entitled to
just conpensation. Therefore, until April 5, 2013, any delay in
the availability of deposited funds was not due to conditions
pl aced by the County upon paynent of the noney.

However, the County did not drop its opposition to the
paynment of the estimated just conpensation on April 5, 2013.

Rat her, the County consented to the rel ease of the noney five (5)
days later, on April 10, 2013, only after the County and Sheehan
reached the Agreenent Regarding Wthdrawal of Deposit, in which
Sheehan inter alia agreed to indemify the County for any anount
paid to HRH that exceeded the jury verdict. The County's

requi renent of an assurance that it could recover any excess
paynment made to HRH further del ayed paynent to the Sheehan

Def endants, and this constituted a condition placed upon the
deposit of estimated just conpensati on.

The suprene court noted in Market Place that "[i]f a
condemmor were free to withhold arbitrarily its consent to a
distribution of an additional deposit of estimated just
conpensation, it is evident that the right to interest under HRS
[ 8] 101-33 could be circunvented in substantial measure.” 55
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Haw. at 239, 517 P.2d at 18. This statenent is equally
applicable in this case to the initial deposit of estimted just
conpensati on where the County, on the eve of distribution,
required conditions be satisfied to nerit the County's
acqui escence to the paynent. The County's position would, in
effect, allowit to circunvent HRS 88 101-29, 101-30, 101-31 and
101-33, by first depositing estimated just conpensation to stop
the running of interest on that anmount, but then al so
conditioning access to that noney by the "persons entitled
thereto" on the acceptance of "protective nmeasures.” In
addressi ng persons or parties entitled to just conpensation, HRS
88 101-29 through 101-31 do not distinguish between | ocal and
foreign owners, or owners whose financial situation may be
conducive to difficult recovery of an overpaynent. The County
chose to pursue i medi ate possession, and such action requires
the deposit of estimated just conpensation that the "person
entitled thereto" has the right to withdraw and use at once, if
title is clear. Market Place, 55 Haw. at 239, 517 P.2d at 17;
Bonded Inv. |, 54 Haw. at 393-94, 507 P.2d at 1090.

As of April 5, 2013, it was clear that the Sheehan
Def endants were entitled to the estimted just conpensation on
deposit with the circuit court. Before that date, the question
whet her the deposit was conditional does not affect the
cal cul ation of blight of summobns damages. However, the County's
insistence that it receive protection agai nst overpaynent to HRH
further del ayed paynent to the Sheehan Defendants for five days.
Based on Market Place, blight of sumnmons damages to the Sheehan
Def endants should include, for the five days between April 5,
2013 (the date the record establishes the Sheehan Defendants as
the parties entitled to just conpensation) and April 10, 2013
(the date the parties agreed to initial paynent of funds), 5%

interest per annumon the entire $5.8 mllion jury verdict.
Moreover, from April 10, 2013, until the date the
County paid in full, blight of sumbns damages shoul d have
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i ncluded 5% i nterest per annum on $940, 000 (the difference
between the $5.8 million jury verdict and the $4.86 mllion
initially paid). The circuit court incorrectly started this
second period on April 29, 2013 (and not April 10, 2013). Thus,
t he Sheehan Defendants are also entitled to further blight of
sumrmons damages of 5% i nterest per annum on $940, 000 for the
period between April 10, 2013 and April 29, 2013.
I V. Concl usion

Based on the above, the "Final Judgnent As To Al
Clainms and All Parties" entered on April 25, 2014, in the Grcuit
Court of the Fifth Crcuit is affirmed, except with regard to the
award of blight of summobns damages. The award for blight of
sumons danages i s vacated, and this matter is renanded to the
circuit court to recalculate blight of sumobns danages consi stent
with this opinion.
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