Land Court:
Demystitying
An Enigma

by Honorable Gary W.B. Chang

To many lawyers, land court is as foreign and
misunderstood as a galaxy far, far away. But to those
who operate in the land court system, it is a reliable,
trustworthy, formal system of land title registration.
This article attempts to untangle some of the mystery
of land court and offer a few practice pointers.

I. What Is “Land Court”?

There is some confusion regarding the use of the
phrase “land court.” Does it necessarily refer to a judi-

cial proceeding? Does it refer to the circuit court build-

ing or the bureau of conveyances? Where do I take a
document to be filed in land court? An understanding
of land court organization may help to address these
questions.

Generally, the phrase “land court” refers to a com-
prehensive system of land title recordation that is
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separate and distinct from the “regular system” of land

title registration (grantor-grantee indices). “Land
court” is an oft used colloquial term that loosely refers
to the Torrens system of land title recording.

The Torrens system is named after Sir Robert
Torrens, who first invented this system of title recorda-
tion in Australia. The Torrens system was first adopt-
ed by the Territory of Hawaii in 1903. The hallmark
distinction between the Torrens system and the regu-
lar system of land title registration is a document
called the certificate of title or “TCT” (“transfer certifi-
cate of title”) found in the land court system. This doc-
ument will be discussed in greater detail below.

All land in Hawaii was originally registered in the
regular system of land title registration.! Upon the
enactment of the Torrens Land Act in 1903, landown-
ers could apply to have their regular system land for-



mally registered as land court property by order of the
land court.? Land court has exclusive jurisdiction over
the registration of regular system land into the land
court system.’

The Hawaii land court system consists of two com-
ponents: (1) an adjudicatory arm (that decides all con-
tested and uncontested issues pertaining to land court
title) and (2) a recording arm (that records land court
title documents and registers title).! The adjudicatory
arm 1s headed by the land court judge (adjudication)
and the registrar of the land court (administration),
while the recording arm is headed by the assistant reg-
istrar of the land court.

The land court judge appoints the registrar of the
land court.” The registrar’s direct duties include the
filing of land court litigation documents and scheduling
and attending land court hearings. The registrar’s
office is physically located on the first floor in the
Kaahumanu Hale (circuit court) courthouse, which 1s
located at 777 Punchbowl Street in Honolulu (across
from Restaurant Row on Pohukaina Street). The land
court judge also holds its judicial hearings on the
fourth floor of Kaahumanu Hale.

The land court judge also appoints the assistant
registrar of the land court.® The actual functions of
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recording and registration of title documents are statu-
torily delegated to the assistant registrar.” The assis-
tant registrar’s office is physically located in the
Kalanimoku Building, located at 1151 Punchbowl
Street in Honolulu (across from the State Capitol).

This is where the filing and recording of land court title
documents (as contrasted from litigation documents)
takes place, and is also where the bureau of con-
veyances 1s located.

The assistant registrar of the land court’s office® is,
however, wholly different and distinct from the bureau
of conveyances® in location, function, jurisdiction, fund-
ing, administration, and organization. The assistant
registrar of the land court’s office handles all of the
land court filings and recordings. The bureau of con-
veyances handles all of the regular system filings and
recordings.

Each island does not have a land court judge or a
registrar of the land court. There is only one registrar"
and one land court judge' for the entire state and they
are both located in Honolulu.

Organizationally, the registrar and the assistant
registrar of the land court are created under two sepa-
rate branches of government. The assistant registrar,
where land court title documents are recorded, is under



the executive branch (governor) and the registrar of the
land court and the land court judge are under the
judicial branch (chief justice).

Notwithstanding that the registrar and the assis-
tant registrar fall under different branches of govern-
ment, the two offices are not wholly independent. The
land court (judicial branch) bears some supervisory
authority over the assistant registrar (executive
branch).*

Additionally, where the assistant registrar has a
“doubtful question” regarding the registration of land
court title, there is a formal procedure for the assistant
registrar to refer such doubtful questions to land court
for formal determination and adjudication.” This
“doubtful question” procedure has rarely been used,
however. Most recordation questions are resolved
informally.

Thus, the phrase “land court” can, depending upon
its context and usage, refer to a court of limited juris-
diction, a system of recording land title under the
Torrens system, a clerical office in Kaahumanu Hale
(the circuit court building) where court documents are
filed for land court cases, or the place in the
Kalanimoku Building where land court title deeds and
other instruments are recorded (and also where the
bureau of conveyances is located).

II. Fundamental Principles of Land Court
A. Chapter 501

With that general explanation, we now address
some general concepts that drive land court.

LR

First, land court is like any other creature of statute.
If one practices litigation or transactional law in the
area of land court, there is no way around reading the
governing statute: Haw. Rev. Stat. Chapter 501. There
are approximately 123 sections in Chapter 501.
However, for any given land court issue one may face,
there are typically only about five to ten sections of
statutes and court rules that apply.

The greatest challenge for professionals who dab-
ble in the area of land court, is that such dabblers are
typically not inclined to invest the time to acquire
expertise in land court matters. As a consequence,
they struggle to navigate their way through what they
view as a morass of confusion and frustration.

The key to an understanding of land court is to
read the applicable provisions in Chapter 501, which is
not overly lengthy. A quick glance over the entire
chapter will give the reader a flavor of the topics
addressed. Chapter 501 is broken down into 23 con-
venient subject matter areas with subheadings describ-
ing each area. After perusing the entire chapter, the
reader can then focus on the provisions that are direct-
ly applicable to his/her matter of interest and read
those provisions with great care. The land court
statutes set forth detailed requirements that guide
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professionals in the preparation and recording of land
court documents as well as related litigation documents,
such as a money judgment, the collection of which may
involve the execution upon land court property. In that
instance, it would behoove an attorney to include the
TCT number of the property in the text of the judg-
ment," which will enable the attorney to record the
judgment in land court and to establish a lien on the
land court property.

Additionally, an attorney should ensure that the
name of the judgment debtor matches the exact name
of the registered owner of the land court property.
Leaving out a middle name or misspelling a name
could be problematic in recording the money judgment
with the assistant registrar of the land court.

B. The Transfer Certificate of Title

As was mentioned above, the primary distin-
guishing feature between the land court system and
the regular system is the certificate of title in land
court, also colloquially referred to as the “TCT” in
land court.”

The information set forth in every TCT includes:
(1) a unique TCT number that is assigned and dedi-
cated to a specific parcel of land court property, (2)
the date of issuance of the TCT (the same date the
underlying title document is recorded), (3) name(s) of
the registered owner(s) of that land court parcel of
land, (4) the nature of the tenancy of the title being
held by multiple owners, (5) the trust powers, if a
registered owner is a trustee, (6) the legal land court
description of the land (which land court description
is different from a regular system land description
and which does not include any reference to the tax
map key number or street address number), and (7) a
comprehensive list of all encumbrances and memori-
als of those who own an interest in the land other
than an ownership interest in title (such as a lease,
mortgage, easement, etc.).

There is no comparable document to the land
court TCT in the regular system. The TCT is a sin-
gle document (that is typically multiple pages long)
that lists each current registered owner of the prop-
erty and every encumbrance or other interest that
binds the property. This enables anyone who is
interested in ascertaining who has any ownership or
other interest in a parcel of land court property to
determine who owns what interest in or encum-
brance upon the property. All one has to do is to
check the current TCT. Everyone and everything is
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conveniently listed on a single TCT document.

This is different from the regular system, where
one must search both the grantor index and the
grantee index to ascertain who has any interest in or
encumbrance upon a parcel of regular system land.
Therefore, there is a greater chance that a person
searching the indices may miss some transaction
that created some interest in or encumbrance upon
the property.

C. The Backlog

As described above, the land court system provides
a much more efficient and convenient method of ascer-
taining who or what has an interest in or encumbrance
upon any property that is registered as land court prop-
erty; with one significant caveat: a backlog. Currently,
there is a lengthy “backlog” (years) from the time a
land court document is first recorded and the time
when the effect of that document upon the TCT is certi-
fied as being reviewed and verified by the assistant reg-
istrar as meeting the requirements of land court. The
reason for this backlog is simply a matter of the combi-
nation of the extreme volume of documents recorded
and a lack of manpower.

Many years ago, when the form of land title instru-
ments was simple and few in number, the assistant reg-
istrars at the receiving counter could immediately
review and certify the correctness of a document that
was presented for recordation. The land court recorda-
tion stamp could be affixed to the document and all rel-
evant information would be noted on the TCT without
delay. However, since then, the content of documents
being recorded have become more complex (e.g., global-
1zation, convoluted trust provisions, foreclosures, multi-
party transactions, international parent and subsidiary
parties, and so forth) and the number of documents
being recorded have increased exponentially. Now
many hundreds of documents are recorded every day.

With limited staff, it takes much more time and
expertise to review the correctness of the documents
before they are certified on the TCT. A corresponding
decline in attorney or client skill in drafting these
increasingly high volume and complex land court
instruments adversely compound the situation.” As a
consequence, a substantial backlog has developed
between the time a document is presented for recorda-
tion at the assistant registrar’s filing counter and the
time the TCT is certified by the assistant registrar.

This backlog situation sometimes creates a circum-
stance where a transaction occurs between the time a
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document is presented for recorda-
tion and the time it is certified,
which could be years later. As will
be explained below, this situation
raises a substantial question
regarding when the document is
considered “entered” in the land
court records. Is the document
“entered” on the date it was record-
ed or on the date that the TCT is
certified years later?

D. Voluntary Dealings
with Land

The most widely utilized sec-
tions of the land court statute are
those that relate to “voluntary deal-
ings with land.” This concept
involves every land transaction that
is voluntarily entered into. The
vast majority of real estate transac-

tions are voluntary dealings. All
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land sales, leases, mortgages, con-
tracts, real estate trusts, and any
other fathomable dealing involving
land falls under this broad category.

Haw. Rev. Stat. §§ 501-101
(voluntary dealings with registered
land) and 501-196 (alternation
upon registration book) are the sec-
tions that most frequently relate to
these areas. That is not to say that
the many other provisions of
Chapter 501 would not factor heav-
ily in any particular transaction.
However, at a minimum, an attor-
ney should become familiar with
these two sections.

Section 501-101 is an extremely
critical provision. It provides that
the act of registration of a title doc-
ument is the operative act that
transfers title in land court. When
a document is registered or

recorded with the assistant regis-
trar of the land court, the assistant
registrar is required to stamp the
instrument with the date, hour,
and minute the document is pre-
sented for recordation. Haw. Rev.
Stat. § 501-107. That date, hour,
and minute are binding upon the
world, except in the case where title
is procured by fraud. An innocent
bona fide purchaser for value is not
bound by the fraudulent T'CT hold-
er and, in fact, is protected against
such a fraudulently procured title
and TCT. Id. § 501-106.

Any contract for the transfer of
title to land (or interest in the land)
that is not registered with the
assistant registrar shall not bind
the land (i.e., does not give notice to
the world regarding the terms of
the contract) and only acts as a
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contract between the parties. Id. § 501-101. An
unrecorded contract does not bind the world or
strangers to the contract. Bona fide purchasers who do
not have notice of the existence of an unrecorded
instrument are typically not likely to be affected by
the unrecorded instrument.

In addition to meeting size and margin require-
ments, all voluntary instruments must contain (1) the
correct full name of the grantee or other party acquir-
ing the title or interest in the property, (2) the
grantee’s marital status and full name of the spouse,
(3) the TCT number and legal land court description of
the subject property, and (4) a certificate of acknowl-
edgement by a notary public with properly typed full
names that do not vary from the names in the text of
the instrument. Id. at §§ 501-105, -108; Rules of the
Land Court 58.

Where a grantee is a corporation or a partnership,
there are some special requirements for such a deed or
other voluntary instrument. Haw. Rev. Stat. § 501-105
provides that where a grantee is a corporation or part-
nership, the deed or other voluntary instrument shall
state in the document or indorsed on a fly sheet the
state where the entity is registered or organized and
the entity’s address.

Land court rule 58 also prohibits the assistant reg-
istrar from recording a deed or other voluntary instru-
ment that grants title to land court property to a corpo-
ration or a partnership unless:

The assistant registrar has verified the existence
and good standing of any grantee, assignee, lessee
or mortgagee which is a corporation incorporated
in the state or a partnership registered in this
state; or there is presented as to any grantee,
assignee, lessee or mortgagee which is a foreign
corporation or partnership: (a) evidence that such
foreign corporation or partnership is registered to
do business and in good standing in the state; or
(b) evidence (which may be in the form of an opin-
ion of counsel) that such foreign corporation or

partnership is in good standing in its state of incor-

poration or organization.

Rules of the Land Court 58 (Michie 2017).

Of significance is the requirement that, with
respect to a voluntary instrument that involves a cor-
poration or partnership acquiring the title or interest
in the land court property, the party seeking to record
such instrument must demonstrate to the assistant
registrar where the registered owner of title is organ-
ized and that it is in good standing. Good standing is
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typically established by a governmental certificate of
good standing or by an opinion letter of good standing
by counsel.

Additionally, any such instrument that conveys
title or other interest to a corporation or partnership
must meet all of the other requirements of any other
land court voluntary instrument, including the correct
full name of the entity and the TCT number of the sub-
ject land court property.

E. Adverse possession

One of the unequivocal protections the land court
statutes provide to a land court property owner is the
prohibition of adverse possession. The doctrine of
adverse possession does not apply to land court proper-
ty. Haw. Rev. Stat. § 501-87 expressly provides that no
right, title, or interest in land court property can be
acquired by adverse possession.

F. Power of attorney

There are special requirements for land court
transactions that involve a party that acts through a
power of attorney. Section 501-174 provides:

Any person may by attorney procure land to be reg-
istered and convey or otherwise deal with regis-
tered land, but the letters of attorney shall be
acknowledged and filed or recorded with the assis-
tant registrar and registered. Any instrument
revoking such letters shall be acknowledged and
registered in like manner.

Haw. Rev. Stat. § 501-174 (2006 Replacement).

One must be mindful that recording a land court
transaction that is conducted by an attorney-in-fact
must be accompanied by the recordation of the applica-
ble power of attorney.

The land court has not, thus far, required that the
power of attorney be recorded before the deed or other
voluntary instrument is recorded. However, the land
court does require evidence that the power of attorney
was executed, valid, and in effect at the time the deed
or other voluntary instrument was executed.

II1. Significant Issues of Land Court
A. Entry of a New TCT

The issue regarding when a recorded transaction
has been “entered” in the land court system has been
addressed by the land court. This issue often arises in
the foreclosure setting, whether the foreclosure is



ANOTHER LISTING BY

accomplished by court action or by == W PATRICIA CASE
power of sale. E g
Typically, the creditor will fore-
close and then acquire the title to
the property as the highest bidder
(usually by credit bid) at the auc-
tion. As the new owner of the prop-
erty, the creditor proceeds to record
their deed with the assistant regis-
trar. After the deed is recorded and
the assistant registrar stamps the
date, hour, and minute of recording
and a new TCT number onto the
deed, the borrower/debtor who was
in default on the obligation general- PATRICIA CASE, ESQ ( R)
ly files a land court petition or a . D R" EA L,;i, OR ’m{-lr,-,-l 1" '
civil action to challenge the validity S L
of the foreclosure process before the

CINLE)

of KELLER WILLIAMS HONOLULU, RB-21303

TCT is certified by the assistant e _ 808.526.CASE (2273)
registrar. pattycase 1 @gmail.com
The controlling land court www.PatriciaCasePremier.com

statute states that “[n]othing in . YOUR TRUSTED INDUSTRY EXPERT

this chapter shall be construed to ELITE MEMBER, REALTOR HALL OF FAME
prevent the mortgagor . . . from

directly impeaching by action or

otherwise, any foreclosure proceed-
ing affecting registered land, prior
to the entry of a new certificate of

title.”” Since the judicial challenge Rt
to the foreclosure proceeding is Dispute Prevention & Resolution Inc.
typically filed during the pending Proudly Honors 25 Years of Arbitration & Mediation by

backlog period, the dispositive ques-

tion becomes: “When is the new * % *J I M H OEN I G * % %

certificate of title considered to be
J.D.,, Ph.D. (Psych)

‘entered’ under Haw. Rev. Stat.
entered under Haw. Rev. Stat. 3 Best Lawyers in America Since 2006

501-118?”

Th ditor tvnicall tend Mediation & Arbitration

¢ crecutor typically contends, 2015 Hawai’i Arbitration Lawyer of the Year

on the one hand, that the new cer-
tificate of title was “entered” on the As a full-time Arbitrator and Mediator (non-practicing attorey),
date the deed was recorded and the Jim has resolved hundreds of cases for Hawai’i’s attorneys and their clients.
new TCT number was stamped
onto the deed by the assistant reg- Commercial, Business, Real Estate, Lahor, Construction,
istrar, notwithstanding that the Employment, Trust & Probate, Family, Personal Injury
assistant registrar has not yet com-
pleted a “secondary review” to Jim graduated first in his class from Stanford and Stanford Law School, was
ensure that the deed has met all of Law Review President and Law Clerk to the Chief Justice of the United States.
the applicable land court require- . y
ments.!® Tel: (808) 523-1234; E-mail: jkh@dprhawaii.com

The borrower/debtor, on the
other hand, contends that, although “Conflict is inevitable ... Court is optional ... Help is available”

September 2017 HAWAII BAR JOURNAL 13


http:ments.18

the date, time, and new TCT number are stamped onto
the document being recorded, the new TCT is still
executory or provisional because it is pending the “sec-
ondary review” by the assistant registrar and has not
yet been certified on the TCT. Therefore, the borrow-
er/mortgagor contends that the new TCT has not yet
been “entered” until the “secondary review” is complet-
ed and the TCT is certified.

The presiding land court judge has held that a new
TCT is deemed “entered” when the deed is recorded
and the date of recording and a new TCT number is
stamped onto the deed by the assistant registrar,
notwithstanding that the secondary review is still
pending.” The Hawaii Intermediate Court of Appeals
has also issued a memorandum opinion that is consis-
tent with this land court ruling. Wells Fargo Bank
N.A. v. Omiya, No. CAAP-13-0000133 (Haw. Inter. Ct.
App. July 24, 2017)(this was a foreclosure case in cir-
cuit court (Judge Edwin C. Nacino presiding), not a
land court case).

To date, the land court has been unable to accept
the borrower/debtor’s position because it would effec-
tively impose an unfair moratorium upon the alien-
ation of the title to the property, pending the comple-
tion of the “secondary review,” which could be as long
as b years.” Moreover, there is no statutory definition
of the term “entry” of the new TCT in Haw. Rev. Stat.
§ 501-118, or of the phrase “secondary review” in chap-
ter 501.

The court made a pragmatic decision to construe
Haw. Rev. Stat. § 501-118 in a manner that does not
unduly interfere with the free alienation of title.? The
land court ruled that the TCT is “entered” when the
deed is recorded and not when it is certified upon com-
pletion of a secondary review.

B. Exclusive Jurisdiction to Amend or
Modify the TCT.

Section 501-196 is the land court statute that
authorizes the land court to direct the assistant regis-
trar to modify and amend the TCT pursuant to the
order of the land court. It provides that the assistant
registrar shall not erase, alter, or amend the TCT
without an order of the land court.

This section further requires that a land court peti-
tion to amend a TCT be filed by a person or entity that
has standing with an existing or claimed interest in
the title to the subject property. It further requires
that the petitioner cite or provide service of process
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(the citation) to all interested parties. This section also
mandates the archaic practice of including in the case
caption the language from the original application for
registration of the land as land court property.

Not all land court petitions are required to be dis-
posed of by notice and hearing. Certain routine,
uncontested changes of title have evolved to be allowed
by ex parte petitions. These would typically include ex
parte petitions to (1) correct a clerical spelling error, (2)
note death, (3) note divorce, (4) note marriage, and (5)
note a name change. The Permanent Committee on
Land Court Matters is currently near completion of a
project to develop a standard form ex parte petition to
facilitate and standardize these five uncontested, non-
controversial matters. Once finalized, the ex parte
petition form would be reviewed and approved by the
Hawaii Supreme Court and circulated for public com-
ment before it can be adopted for use.

C. Interplay Between Land Court and
Circuit Court

Another area that is full of controversy and con-
fusion 1is the jurisdictional interplay between land
court and circuit court. These two courts share much
concurrent jurisdiction and many issues that can be
adjudicated in one court can also be adjudicated in
the other. However, land court has exclusive juris-
diction over the registration of land into the land
court system and over the amendment or modifica-
tion of the TCT. No court, other than land court,
may direct the assistant registrar of the land court to
amend, modify, or change a TCT.

That is not to say that another court of competent
subject matter jurisdiction other than land court can-
not affect the title to land court property. For example,
family court can order that one of two divorcing spous-
es is entitled to 100% of the title to the marital real
property, or a circuit court can order in a partition or
foreclosure case that title to the property changes from
one party to another. In such instances, the family
court or the circuit court can even compel a party to
execute a deed that transfers title from one party
to another.

However, neither the family court nor the circuit
court in either instance can order or direct the assis-
tant registrar to alter or amend the TCT to reflect the
new registered owner of the property. Only the land
court, exclusively, can do that. The new owner may
certainly introduce evidence in the land court of the
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decree or order in the family court
or the circuit court that directed
that title to the property be trans-
ferred to him or her, together with
the deed that actually transfers the
property to him or her, as evidence
that a certain person or entity is
the new registered owner.

It is important to know that a
court order that purports to order a
change to the registered owner of
law court property is not, by itself,
sufficient to authorize the land
court to direct the assistant regis-
trar to alter or amend the TCT.
The land court requires evidence of
a properly executed deed or other
instrument that conforms to the
order before a TCT can be altered
or amended to reflect the change so
ordered.

Thus, if the prayer for relief
includes a request to amend or

o

1 you da not have g

modify the TCT, such action must
be brought in the land court to
obtain that relief. The plaintiff can
also elect to waive or abandon the
item of relief regarding the amend-
ment or modification of the TCT
and continue to pursue the remain-
der of the relief sought.

One other distinction of conse-
quence between a circuit court
action and a land court petition is
that the circuit court is a court of
general jurisdiction and, therefore,
can entertain a wide range of
actions (except to direct the assis-
tant registrar to modify or amend

the TCT). The land court is a court

of limited, in rem, jurisdiction, and
can only entertain litigation that is
related to the amendment of the
TCT. For example, both the land
court and the circuit court can

entertain actions such as a quiet
title action or a breach of contract
action that relates to land court
property. Once again, it is the
prayer to amend the TCT that may
dictate in which court the plaintiff
must file.

The action can only be filed in
the land court if the prayer includes
a request to have the TCT amended
or modified. Without such a prayer
involving the TCT, the action can
only be filed in the circuit court.*

The interplay between land
court and other specialty courts,
such as family (divorce) court and
probate court, is another matter
that is a source of some confusion.
If such specialty courts have exclu-
sive jurisdiction over matters that
involve their respective subject
matter, then the land court has

NOTA™ PUBLIC

Mabhalo for supporting the Legal Aid phone-a-thon!

On behalf of the clients and staff of the Legal Aid Society of Hawaii, thank you for
your support in providing justice and fairness for all.

You can still make your donation in lieu of pro bono (HRPC Rule 6.1) by visiting
www.legalaidhawaii.org.

For pro bono opportunities, please contact Sergio Alcubilla at 527-8063 or at

sergio.alcubilla@legalaidhawaii.org.
W LEGAL AID * *~
SOCIETY OF HAWAI'l '

What matters most?

When it comes to your information
management program, what matters most
to you? We think you will agree, it's access:
secure and compliant, yet fast and convenient

for you. Access serves premier law firms
throughout Hawaii.

The right choice for you? It's Access.
Call us today to arrange your
FREE consultation and quote.

Access

Information Protected.

InformationProtected.com
808.673.3200

Lo

Aecess to, storage, managemen! and destruction af
both paper and digitally based information. Nationwide.

| —

September 2017 HAWAII BAR JOURNAL 15


http:onlybefiledinthecircuitcourt.22

generally declined to exercise jurisdiction over contro-
versies that involve those specialty issues.

For example, if a controversy that is raised in land
court involves a property division issue that is carried
over from the family court, and if that issue is raised in
time to litigate before the family court, the land court
1s likely to defer to the family court to dispose of that
issue. The land court will still retain that part of the
case that relates to amending the TCT.

As a further example, if the parties in a land court
matter are litigating a matter dealing with a successor
trustee controversy, it is likely that the land court will
defer its jurisdiction to the probate court to adjudicate
the trustee dispute. Again, however, the land court
will retain jurisdiction over the aspect of the case that
seeks to amend the TCT.

D. Fly Sheets, Liens, and Notices of
Pendency of Action

The area of liens and the use of “fly sheets” in land
court are another fertile area for confusion and misun-
derstanding. A “fly sheet” is a single page document
that is, on an ad hoc and after-thought basis, stapled
onto the front of a document to be recorded in order to
provide missing information, or to correct erroneous
information, which is deemed necessary in order to
record the document in land court. By adoption of a
new land court rule 58.5 on January 1, 2017, the
Hawaii Supreme Court formalized and regulated the
use of a fly sheet.

A fly sheet 1s now formally defined as “a single
sheet of paper affixed to the first page of a voluntary
instrument covered by [land court] Rule 58 . . . or 62(a)
to 62(d) . . ..” The form of a fly sheet is also strictly
regulated by rule 58.5 and the recommended form is
now attached to the land court rules as Form B. As of
the date of this article, new rule 58.5 and Form B may
only be available online.

The uses of a fly sheet are also restricted by rule
58.5(b). A fly sheet may now be used for making cer-
tain corrections to an individual’s name,* to add a mar-
ital status (but may not change a marital status that is
indicated in the text of the document),* the state or
jurisdiction of incorporation,* to update the TCT num-
ber that is already stated in the text of the document,®
and to provide the current address of a grantee,
assignee, or transferee.”” The fly sheet may not be used
to clarify or change the name of a corporation, partner-
ship, limited liability company, or other legal entity
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that is a party to the document.”® Any other use of a
fly sheet is generally not permitted: “Except as specifi-
cally permitted by this Rule, a fly sheet may not be
used to change, correct, or add to any information that
is not otherwise contained in the instrument being pre-
sented for recordation.”

An exception to the general rule is recognized
where a statute expressly allows certain information to
be provided after the document’s execution: “Any
indorsement permitted by statute or by these rules
shall be stated only on a fly sheet in conformance with
this Rule.”®

For example, Hawaii law provides for an update by
indorsement of a document that has already been exe-
cuted: “If the certificate reference in the instrument is
not current, an endorsement [sic]* of the current certifi-
cate of title shall be required.” Haw. Rev. Stat. § 501-
108(a) (emphasis added). Such a post-document-execu-
tion indorsement to update the TCT number that is
already stated in the body of the instrument is now
required to be provided by a fly sheet. Note that, if the
TCT is missing from the instrument, then neither
Haw. Rev. Stat. § 501-108(a) nor rule 58.5 authorizes
one to use a fly sheet to provide a missing TCT num-
ber. That must be addressed by petition to the land
court judge. Proof would be required to establish that
the grantee/judgment debtor is, in fact, the owner of
the land court property in question.

One specific type of lien, a money judgment, pres-
ents a complex situation that may create a trap for the
unwary. There are significant land court requirements
in order to impose a lien upon land court property
based upon a money judgment.

The specific land court statute that relates to
recording a lien upon land court property is Haw. Rev.
Stat. § 501-102. This statute specifically requires that
the money judgment state the TCT number in the text
of the judgment:

Every . .. lien, ... order, [money judgment, or]
decree . . . affecting registered land, which would
under existing laws, if recorded, shall, if registered,
filed, recorded, or entered in the office of the assis-
tant registrar in the bureau of conveyances, be
notice to all persons from the time of such register-
ing, filing, recording, or entering and shall contain
a reference to the number of the certificate of title
and an indorsement of the current certificate of
title, if applicable, of the land to be affected.

Haw. Rev. Stat. § 501-102 (2016)(emphasis added).
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It is rare, if ever, that a money
judgment contains the TCT number
of the defendant’s land court prop-
erty. However, that is not the only
obstacle to drafting a “land court
friendly” money judgment. The
defendant’s name is oftentimes
another challenge.

As stated above, any document
that 1s sought to be registered with
the assistant registrar must
expressly set forth the full name of
the registered owner in the exact
form, with first, middle, and last
names spelled out correctly. The
reason for this is that less than the
full name of the registered owner of
the land court property could easily
lead to a mistaken identity.*

Notwithstanding these formal
prerequisites for instruments or
judgments to be recorded as a lien
upon land court property, many
lien documents tend to lack some of
the information required to register
such documents as a lien upon land
court property. Unfortunately,
many frustrated creditors discover
that a fly sheet cannot save their
unrecordable document.*

The Permanent Committee on
Land Court Matters addressed this
lien situation and recognized a
need to assist the legal and real
estate communities with the recor-
dation of money judgment liens.
The Committee first examined how
liens upon regular system property
were handled. The Committee
found that the regular system’s
handling of the recordation of
money judgments as a lien was
addressed by Haw. Rev. Stat. §
636-3: “Any money judgment . . .
shall be a lien upon real property
when a copy thereof . . . is recorded
in the bureau of conveyances.”
Haw. Rev. Stat. § 636-3 (2016
Replacement).

However, Haw. Rev. Stat. § 636-3

[ : i G{
B

A Trusted Place for
nagement

Personal Crisis M
for the Legal Com

\" . . N :
< invisalign

THERE'S NEVER
BEEN A BETTER

T Bl O
CHOOSE

Give yourself the confidence of a great smile
with Invisalign® clear aligners.

Invisalign treatment takes a modern approach to
straightening teeth, using a series of custom-made
aligners created for you and only you. Invisalign
treatment won't interfere with your daily life and you'll
start to see results in as little as a few months. You've
waited long enough. It's your turn to smile.

* Complimentary consultation

* Financing options available

= Invisalign treatment is generally eligible for
reimbursement under FSA plans

* HSBA discount program

Help You?

a

Confidentiality is the
Cornerstone of AAP
The Attorneys and Judges Assistance

Program provides immediate and
continuing confidential assistance o

i artorneys who practice law in the State
\  of Hawaii, Judges of the courts of the

State of Hawaii, and the law students of

Y the University of Hawaii Richardson School
 of Law who suffer any impairments which

affect their professional performance,
including hut not limited to excessive use
of alcohol, drugs, or physical or mental

o illness. When you make a referral to AP

concerning vourself, colleague or family
member, confidentiality is our number
one priority. Referrals can be made
anonymously and no one referred to
AAP will face negative consequences.

S Our only goal is to help. Once referral is

made AAP will reach out to the individual
and provide whatever services are necded.
The call you make could save a persons
carcer or mavhe even their life.

THE ATTORNEYS AND JUDGES

ASSISTANCE

PROGRAM

www.hawaiiaap.com
212 Merchant St., Se. 200,
Honolulu, HI %6813

Phone: 808-531-2880
Toll free: 1-800-273-8775

DR. ERIK TINHAN

808.485.2444
orthodontist-honolulu.com

Times Square Shopping Plaza
98-1268 Kaahumanu St, Suite #105
Pearl City, HI 96782

Hawaii Kai Executive Plaza
7200 Kalanianaole Hwy., Suite #102
Honolulu, HI 96825

September 2017  HAWAII BAR JOURNAL 17



http:unrecordabledocument.33
http:leadtoamistakenidentity.32

is a statute of general application. Therefore, this
statute does not excuse the application of the land
court lien requirements set forth in Haw. Rev. Stat. §
501-102, which require the judgment creditor to record
its lien with the assistant registrar of the land court in
order to bind the land. As such the money judgment
cannot be recorded without the TCT number or the
registered owner’s full name stated in the body of the
judgment.

The Committee’s solution was to propose new legis-
lation that was adopted in 2014. Haw. Rev. Stat. §
501-82 was amended to provide a companion procedure
for land court liens that would mirror the Haw. Rev.
Stat. § 636-3 regular system lien procedure. Currently,
one must comply with the following procedure for
recording a money judgment as a lien upon land court
property:

Every . . . purchaser of registered land who
takes a certificate of title for value and in good
faith, [shall] hold the same free from all encum-
brances except those noted on the certificate in the
order of priority of recordation, and any of the fol-
lowing encumbrances which may be subsisting,
namely:

(9) money judgments . . . if the same are
recorded in the bureau of conveyances; provided
that only the monetary lien created by the recorda-
tion shall affect the land; provided that no other
provision of a judgment . . . shall affect the land
unless otherwise registered in compliance with this
chapter.

Haw. Rev. Stat. § 501-82(a) (2016 Cumulative
Supplement).

Pursuant to the foregoing, money judgments that
were previously non-conforming and not capable of
being recorded in the land court due to missing infor-
mation, can now be recorded in the regular system of
the bureau of conveyances and now have the legal force
and effect of a lien upon land court property. Itis no
longer necessary to attempt to use a fly sheet to record
a money judgment lien with the assistant registrar of
the land court.

The land court statute also specifically authorizes a
notice of pendency of action to be recorded.* A judg-
ment creditor in an action to which Haw. Rev. Stat. §
501-151 applies (actions against title, not an action for
a money judgment) must be careful about the special
time limit for filing a judgment for a case in which a
notice of pendency of action is recorded. The statute
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requires that any judgment that is filed in an action for
which a notice of pendency of action is recorded in land
court must be registered with the land court within 60
days of the rendition thereof. Haw. Rev. Stat. § 501-
151.

In order to be capable of being registered or record-
ed with the assistant registrar, the judgment against a
defendant’s land court property title must state (1) the
TCT number of the land court property that is the sub-
ject of the judgment, (2) the social security number,
Hawaii general excise tax number, or federal employer
identification number for persons, corporations, part-
nerships, or other entities against whom the judgment is
rendered. See Hawaii Court Records Rules 2.19 et seq.

IV.Practice Pointers

Many practitioners who dabble in the area of land
court fall prey to the many technical requirements land
court demands. This article cannot possibly provide a
comprehensive panacea for all the technicalities that
are required in the drafting of land court instruments.
However, it is the intent of this article to give the read-
er a flavor of the level of precision and exactness
required for drafting documents that relate to land
court matters.

The first practice pointer by which all land court
practitioners must abide is to find a way to be precise
and accurate in the preparation of land court instru-
ments. A clerical error in a single digit of a 7-digit
TCT number can mean the difference between a piece
of property that is located in Kapahulu or in
Kamuela.”  Precision and accuracy in the prepara-
tion and proofreading of documents is critical.

There is also the related danger of using forms and
failing to make necessary adjustments to the current
transaction. Take great care when using forms. Using
a form document as a template for drafting a land
court instrument can be a recipe for disaster if the
drafter is not careful and meticulous.

The second practice pointer is to be aware that, in
order for a land court document to be recorded, it must
comply with strict form requirements of Chapter 501
and the land court rules. First, all paper must be let-
ter size, not legal size. Haw. Rev. Stat. § 501-108(d).
Second, the margins of the document must comply
with the statutory requirements. Id. § 501-108(b).
Third, names and numbers deserve a great deal of
attention. Names in a document are extremely
important and are the subject of strict regulation.
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The failure to comply with these requirements often
forms a basis for rejecting a document that is present-
ed for recordation.

For any transactional document, such as a deed,
contract, lease, or mortgage, the “names of all natural
persons signing in their individual capacity in the
instrument shall be typewritten, stamped, legibly
printed by hand, or by a mechanical or electrical print-
ing method beneath all signatures.” Id. § 501-108(c).
Moreover, “[n]o discrepancy in any name shall exist
between the printed name, as it appears either in the
body of the instrument, beneath the signature, or in
the notary’s certificate of acknowledgement.” Id.

Every grantee in a voluntary instrument who is a
person shall be identified by full name or names and
state whether each such person is married or unmar-
ried. If the grantee is married, then the instrument
shall also state the full name of the spouse. Id. § 501-
105. If the voluntary instrument fails to provide the
grantee’s full name or whether the grantee is married
or unmarried, then, at the time of recording, such
information may be indorsed by a fly sheet. Id.

The third practice pointer deals with the necessity
to state the TCT number in the text of a deed or volun-
tary instrument to convey land court title. The statute
actually prohibits the assistant registrar from register-
ing or recording a deed that fails to state the TCT
number in the text of the instrument: “provided that no
deed, mortgage, lease, or other voluntary instrument
shall be accepted by the assistant registrar for registra-
tion unless a reference to the number of the certificate
of title of the land affected by such instrument is incor-
porated in the body of the instrument tendered for reg-
istration.” Id. § 501-108(a)(emphasis added). Moreover,
a fly sheet cannot be used to cure the failure to state
the TCT number in the body of the instrument.

In the event one seeks to record a voluntary instru-
ment that contains in the body of the instrument a
cancelled TCT number that has been superseded by a
new TCT number, the law requires the TCT number
to be updated by a fly sheet with the current TCT
number. Id.

V. Integrity of the TCT

Many members of the public have criticized land
court personnel for being too strict in their review of
documents that are submitted for registration. Such
persons see no reason why the land court clerks or the
assistant registrars reject their land court documents
for the smallest errors.

There is no question that the personnel of the land
court, registrar, and assistant registrar are strict
about every detail that is required by law before a doc-
ument can be recorded and certified. The reason is
this: The state stands behind the integrity of the land
court record of title. The state essentially guarantees
good title.

If the land court registrar or the assistant registrar
commits an error in its title records and that error caus-
es pecuniary harm to the registered owner of land court
title, then the registered owner can sue the state for the
consequential damages sustained. Section 501-213 pro-
vides in relevant part:

If any contract claim is prosecuted to recover for
loss or damage, or for depravation of land, or of any
estate or interest therein, arising wholly through
fraud, negligence, omission, mistake, or misfea-
sance of the registrar, assistant registrar, or of any
of the examiners of title, in the performance of
their respective duties, then the action shall be
brought against the state director of finance, as sole
defendant. If any action is brought to recover for
loss or damage, or for depravation of land, or of any
estate or interest therein, arising wholly through
any fraud, negligence, omission, mistake, or mis-
feasance of some person other than the officers and
assistants above named, or arising jointly through
the fraud, negligence, omission, mistake, or misfea-
sance of such other person and any such officers
and assistants, then the action shall be brought
against both the director and such other person as
joint defendants.

Haw. Rev. Stat. § 501-213 (2006 Replacement)(empha-
sis added).

This exposure to liability for damages, and possibly
for attorneys’ fees and costs, is the primary motivation
for the registrar and the assistant registrars being
careful in their enforcement of the land court laws and
requirements. The law demands that level of precision.

VI. Conclusion

This article is intended to provide an introduction
to land court and to some of the concepts embodied in
the Torrens system of land title recordation. The many
requirements to render an instrument recordable are
demanding and unyielding. The registrar and the
assistant registrars are duty bound to strictly comply
with the requirements of Chapter 501 and the land
court rules.
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Above all, land court practice demands consistent accu-
racy and precision in the preparation of land court doc-
uments. The competent practice of law in the area of
land court demands that the practitioner take the time
to read, digest, and learn the requirements of Chapter
501 and the land court rules.
Practice in the area of land court is not free from

difficulty, but it is a reliable system of title recordation.

1 Hawaii Revised Statutes Chapter 502 (2006 Replacement
and Supp. 2016)(hereinafter “Haw. Rev. Stat.”) regulates the
regular system of land title recording.

2 1d. § 501-71.

3 1d. § 501-1.

4 See generally id.

5 Id. § 501-6.

6 1d.

71d. § 501-9.

8 Id. ch. 501.

9 Id. ch. 502.

10 74. § 501-8.

1 1d. §§ 501-1 and -2.
12 14. §§ 501-6 and -7.
13 1d. § 501-104.

14 14. § 501-102; Rules of the Land Court 62.

15 It should be noted that the term “transfer certificate of
title” does not actually appear in Chapter 501. Instead, the
TCT is actually referred to as the “certificate of title.”
However, it is generally recognized that the “certificate of
title” is the initial certificate of title that is issued by the land
court when the regular system land is first registered as land
court property. Thereafter, whenever title to the property is
transferred to a new owner, a new “transfer certificate of
title” is prepared by the assistant registrar. Therefore, the
real estate and title practitioners colloquially refer to every
certificate of title after the initial certificate of title as a
“Transfer Certificate of Title” or “TCT.”

16 Mortgage and lending documents are examples of complex
instruments that present a challenge for the assistant regis-
trars. These types of documents often contain a high rate of
errors, many of them typographical, which ultimately render
these documents not recordable. In particular, the volume of
problematic documents generated by the lending and mort-
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gage foreclosure industry in the decade before (and the near
decade since) the mortgage crisis of 2008 has contributed
mightily to the existence of the current land court backlog.
Lending documents were being recorded by the thousands, a
significant percentage of which were being drafted and sub-
mitted for recording by non-Hawaii entities, with little regard
to or knowledge of the requirements for the Hawaii law. This
foisted a tremendous burden upon the assistant registrar to
vet all of these defective documents and to note on the TCT
the issues affecting whether such instruments were qualified
to be registered. Thus, the backlog was born.

17 Haw. Rev. Stat. § 501-118 (emphasis added).

18 The term “secondary review” was coined by the assistant
registrar and the title industry and refers to the process
whereby the assistant registrar (1) receives a document to be
recorded, (2) file stamps it as being recorded, and (3) issues a
new TCT number to the new registered owner of title, after
which the final act of certifying the new TCT as being recog-
nized by the assistant registrar is reserved until the docu-
ment and the content of the superseded TCT can be studied
and examined to determine whether the new transaction
meets the requirements of land court. Indications that a
newly issued TCT is pending a “secondary review” often
include: (a) the TCT is not initialed by the assistant registrar,
or (b) the list of encumbrances/memorials on the newly
issued TCT are left totally blank.

19 See also Aames Funding Corp. v. Mores, 107 Haw. 95, 110
P.3d 1043 (2005).

20 For example, the author is aware of a “secondary review”
of a 2010 satisfaction of mortgage (recorded due to refinanc-
ing) not being certified by the assistant registrar until 2015.
21 See also Haw. Rev. Stat. §§ 501-101, -106, and -107.

22 .o, In re Rice, 68 Haw. 334, 713 P.2d 426 (1986).

23 Rules of the Land Court 58.5(b)(3).

24 1d. 58.5()(5).

25 1d. 58.5(b)(6).

26 1d. 58.5(b)(7).

27 Id. 58.5(b)(8).

28 1d. 58.5(b)(4).

29 1d. 58.5.

30 1d.

31 There was a lack of consistency in the spelling of the
words “endorsement” and “indorsement” in the Haw. Rev.
Stat. Therefore, the Permanent Committee on Land Court

Matters, which developed the current rule regarding fly
sheets and money judgment liens, determined that the



appropriate spelling of the word is “indorsement” and not
“endorsement.”

32 For example, former world heavyweight champion
George Foreman had five sons: George Foreman, Jr.,
George Foreman, III, George Foreman, IV, George
Foreman, V, and George Foreman, VI. If a plaintiff held a
money judgment against defendant George Foreman and
the plaintiff sought to record a money judgment as a lien
against land court property owned by “George Foreman,”
the assistant registrar would have to guess upon whose
property (George Forman, or one of his sons) the judgment
lien is to be recorded.

33 Needless to say, there are no reliable bases for ascer-
taining the reliability or accuracy of any additional infor-
mation set forth on a fly sheet because the information on
the fly sheet is neither certified nor sworn to by any compe-
tent witness and the opportunity for error or deception is
great. Thus, using a fly sheet to provide missing informa-
tion was often an imperfect means of attempting to record
a money judgment or other lien that failed to provide the
basic, required land court information.

34 Haw. Rev. Stat. § 501-151. The land court construes
this section as applying to cases that relate directly to the
title to the land court property because such cases are the
only kind in which a notice of pendency of action can be
filed. A notice of pendency of action cannot be filed in con-
nection with an action for damages where the plaintiff
hopes to satisfy the money judgment out of land court land
owned by the defendant.

35 TCT numbers are assigned on a random, chronological
order depending upon when a document is recorded.
Therefore, if one mistypes a single number in a seven digit
TCT number, the document prepared will apply to a com-
pletely different parcel of property and recording the docu-
ment will not give the world any notice of the subject
transaction.
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Writing Legal Articles for CLE Credits

Did you know? A Hawaii-licensed attorney can
earn two continuing legal education (“CLE”) credits
annually for writing a legal article of 1,500 words.
As of January 1, 2015, Hawaii Supreme Court Rule
22 was amended to include a new activity that may
be entitled to credits: “writing scholarly legal articles
that comply with Regulation 3 of the Continuing
Legal Education Regulations of the State Board of
Continuing Legal Education and are published in a
bar journal, law review, book, bar association or
similar recognized journal, or other legal publi-
cation may qualify for 2 credit hours per 1500
published words per year.” RSCH Rule 22 (e)(4).

CLE Regulation 3, inter alia, requires
certain general standards:

(1) The course or activity is an organ
ized program of learning with significant
intellectual or practical content and deals
with matters directly related to the
practice of law;

2) The course or activity’s primary
purpose is to improve the participant’s
professional competence as an attorney.
Areas of professional competence

include substantive legal issues, legal skills
or practice, improving the attorney’s
delivery of legal services to clients, and
improving the efficiency of the practicing
attorney.

Accordingly, the scholarly legal article
should be of “significant intellectual or practical
content” and relate to the practice of law and an
attorney’s professional competence.

A copy of an attorney’s publication of a
1,500-word legal article in the Hawaii Bar Journal
should be submitted to the CLE Administrator at
the HSBA for approval of CLE credits.
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