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NO. CAAP-14-0001134
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

U.S. BANK NNA INITS CAPACI TY AS TRUSTEE FOR
THE REGQ STERED HOLDERS OF MASTR ASSET BACKED
SECURI TI ES TRUST 2005- NC1, MORTGAGE PASS- THROUGH
CERTI FI CATES, SERI ES 2005- NC1, Plaintiff-Appellee,
V.
JOSEPH KEAQULA MATTCS, CHANELLE LEQOLA
MENESES, Def endants- Appell ants,
and
Cl TI FI NANCI AL, I NC., ASSOCI ATI ON OF APARTMENT
OMERS OF TERRAZZA/ CORTEBELLA/ LAS BRI SI S/ TI BURON,
EWA BY GENTRY COVMUNI TY ASSOCI ATI ON, Def endant s- Appel | ees,
and
JOHN DOES 1-10, JANE DCES 1-10, DOE PARTNERSHI PS 1-10,
DOE CORPORATI ONS 1-10, DOE ENTITIES 1-10, and
DOE GOVERNMVENTAL UNI TS 1-10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 11-1-1539)

SUMMARY DI SPOSI TI ON. ORDER
(By: Nakanura, C J., Foley and G noza, JJ.)

Def endant s- Appel | ants Joseph Keaoul a Mattos and
Chanel | e Leol a Meneses (together, Appellants) appeal fromthe (1)
August 26, 2014 "Findings of Fact, Conclusions of Law and Order
Ganting Plaintiff's Mtion for Sunmary Judgnent and Decree of
Forecl osure Against Al Defendants on Conplaint Filed July 21,
2011" and (2) August 26, 2014 "Judgnent on Findings of Fact,
Concl usi ons of Law and Order Granting Plaintiff's Mtion for
Summary Judgnent and Decree of Forecl osure Against Al Defendants
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on Conplaint Filed July 21, 2011," both entered in the Crcuit
Court of the First Circuit!® (circuit court).

On appeal, Appellants argue that the circuit court
erred when it (1) held that Plaintiff-Appellee U S. Bank N. A in
its Capacity as Trustee for the Registered Holders of the Mstr
Asset Backed Securities Trust 2005-NCl, Mrtgage Pass- Through
Certificates, Series 2005-NCl1 (U.S. Bank) "did not need to prove
that it had standing to judicially foreclose on the subject
property prior to filing its conplaint” and (2) granted sumrary
judgnment in U S. Bank's favor.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |aw, we concl ude
Appel I ants' appeal is without nerit.

(1) Appellants contend U. S. Bank | acked standing to
forecl ose on the Mdrtgage because the Assignnment of Mrtgage
(AOM), dated January 3, 2007, and Second Assignnent of Mortgage
(Second AOV), dated Septenber 29, 2010, contained "fatal flaws."

First, Appellants contend the AOM and Second AOM were
invalid because the signer and notary were "robo-signers."
Appel l ants' "Qpposition to [U S. Bank's] Mtion for Sunmmary
Judgnent and Decree of Forecl osure Against Al Defendants on
Complaint Filed July 21, 2011" failed to assert facts or |aw
expl ai ni ng how the alleged "robo-signing" caused them harm or
damages. See U.S. Bank Nat'l Ass'n v. Benoist, No. CAAP-14-
0001176 at *4 (App. Nov. 12, 2015) (SDO); see also Nastromyv. New
Century Mortg. Corp., 2012 W 2090145, at *6 (E.D. Cal. June 8,
2012) (dism ssing claimwhere "Plaintiffs offer[ed] no factual
al l egations (or legal theory) indicating how the alleged
robo-si gning of docunents which assigned the subject |oans harned
Plaintiffs."); Block v. BAC Hone Loans Servicing LP, 2012 WL
2031640, at *4 (E.D. Mch. June 6, 2012) ("Plaintiffs' vague and
specul ative assertions of what has been | abel ed as 'robo-signing
are insufficient to state a plausible claimof fraud or

1 The Honorable Bert 1. Ayabe presided.
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irregularity."). This court has previously held that "such
conclusory assertions of 'robo-signing’ fail to state a plausible
claim" Benoist, SDO at *4 (internal quotation marks omtted)
(quoting Lee v. Mrtgage Elec. Registration Sys., Inc., 2012 W
2467085, at *5 (D. Hawai ‘i 2012)) (rejecting an identical "robo-
signing" argunent); see Nottage v. Bank of New York Mellon, 2012
WL 5305506, at *6 (D. Hawai ‘i 2012) (sunmmari zi ng case | aw where
courts have rejected "robo-signing" argunent).

Second, Appellants contend U. S. Bank | acked standing to
forecl ose on the Mrtgage because the AOM and Second AOM vi ol at ed
the securitized trust's Pooling and Servicing Agreenment (PSA)
when it attenpted to assign the Mdrtgage to U S. Bank after the
securitized trust had closed. "Typically, borrowers do not have
standing to challenge the validity of an assignnent of [their]
| oans because they are not parties to the agreenment and because
nonconpl i ance with a trust's governing docunent is irrelevant to
the assignee's standing to foreclose.” U.S. Bank Nat'l Ass'n v.
Sal vaci on, 134 Hawai ‘i 170, 175, 338 P.3d 1185, 1190 (App. 2014).
"Hawai ‘i courts may recogni ze exceptions when a chall enge woul d
deem t he assignnent void, not voidable."” Salvacion, 134 Hawai ‘i
at 175, 338 P.3d at 1190; see Benoist, SDO at *2 (holding that an
i dentical PSA argunent was without merit). This court, however,
has held that the non-conpliance with a PSA does not render the
assignnment void. G ven our holding in Salvacion, Appellants have
no standing to challenge U S. Bank's all eged nonconpliance with
t he PSA.

Third, Appellants argue that U. S. Bank | acked standi ng
to forecl ose on the Mortgage because New Century Mortgage
Corporation (New Century) did not assign the underlying Note to
U.S. Bank and, therefore, U S. Bank "could not show that it
represented a party with a legal chain of ownership.” 1In
response, U.S. Bank argues that U S. Bank was the hol der of the
Note and, therefore, was entitled to foreclose the Mdrtgage as a
matter of |aw.

"In order to enforce a note and nortgage under Hawai i
law, a creditor nust be '"a person entitled to enforce' the note.
One person entitled to enforce an instrunment is a 'holder' of the
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instrunment. A '"holder' is the 'person in possession of a
negotiable instrunment.'" 1n re Tyrell, 528 B.R 790, 794 (Bankr.
D. Haw. 2015) (citing Hawaii Revised Statute (HRS) 8§ 490: 3-301
(2008 Repl.)? and HRS § 490: 1-201(b) (2008 Repl.)?).

In support of its "Mdtion for Summary Judgnent and
Decree of Foreclosure Against Al Defendants on Conplaint Filed
July 21, 2011" (U. S. Bank's M3J), U S. Bank submtted the
decl aration of Richard Wrk (Wrk), the Contract Managenent
Coor di nator of Ccwen Loan Servicing, LLC (Ccwen).* Wrk's

decl arati on st at ed:

5) According to the Ocwen Records, [U.S. Bank] is in
possessi on of an original prom ssory note dated October 15
2004, in the principal amunt of Two Hundred Ninety-Six
Thousand and 00/100 Dol lars ($296, 000. 00) executed by

[ Joseph Keaoula Mattos] in favor of [New Century]. A true
and correct copy of the Note is attached hereto as Exhibit
1.

6) The Note has been endorsed to [U.S. Bank] by Ocwen acting

as the attorney-in-fact for [New Century]. A true and correct

2 HRS § 490:3-301 provides:

8§490: 3-301 Person entitled to enforce instrument.
"Person entitled to enforce” an instrument means (i) the
hol der of the instrument, (ii) a nonholder in possession of
the instrument who has the rights of a holder, or (iii) a
person not in possession of the instrument who is entitled
to enforce the instrument pursuant to section 490: 3-309 or
490: 3-418(d). A person may be a person entitled to enforce
the instrument even though the person is not the owner of
the instrument or is in wrongful possession of the
instrument.

% HRs 8§ 490: 1-201(b) provides, in relevant part:

8490-1- 201 General definitions.

"Hol der" means:

(1) The person in possession of a negotiable
instrument that is payable either to bearer or
to an identified person that is the person in
possessi on;

(2) The person in possession of a negotiable
tangi bl e document of title if the goods are
deliverable either to bearer or to the order of
the person in possession; or

(3) The person in control of a negotiable electronic
document of title.

4 ocwen had limted power of attorney to act as New Century's | oan

servicer, per an agreement signed and dated March 2, 2005

4
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copy of the Limted Power of Attorney designating Ocwen as New
Century's attorney-in-fact is attached hereto as Exhibit 2.

(Enphases added.)

U S. Bank's exhibits included an allonge,® which was
executed by GCcwen on June 22, 2010. The allonge transferred the
Note to U.S. Bank and instructed, "Pay to the order of [U. S.
Bank.]" The allonge also indicated that "[a]s a result of said
transfer, [New Century] has no further interest in the Note."

Because the allonge indicated the Note was now payabl e
to U S. Bank, U S. Bank was the holder of the Note at the tinme it
filed this foreclosure action on July 21, 2011. See HRS § 490: 1-
201 ("'"Holder' neans . . . [t]he person in possession of a
negoti able instrunment that is payable either to bearer or to an
identified person that is the person in possession[.]").
Therefore, Appellants' argunment that U S. Bank was w t hout
standing to enforce the Note is wthout nerit. See HRS 8 490: 3-
301.

(2) Appellants argue that the circuit court erred in
granting summary judgnent in U S. Bank's favor because U. S.
Bank's decl arations and exhibits failed to conply with Hawai ‘i
Rules of Civil Procedure (HRCP) Rule 56(e). Specifically,
Appel l ants contend the circuit court erred in relying on Wrk's
decl arati on because his declaration "did not rise to the |evel of
an "Affidavit' as required in HRCP [Rule] 56(e)."® Appellants

5 "An "allonge' is defined as '"a slip of paper sometimes attached to a
negoti able instrument for the purpose of receiving further indorsements when
the original paper is filled with indorsements.'" Mortgage Elec. Registration

Sys., Inc. v. Wse, 130 Hawai ‘i 11, 14 n.6, 304 P.3d 1192, 1195 n.6 (2013), as
amended July 10, 2013 (quoting Black's Law Dictionary 88 (9th ed. 2009))
(brackets omtted).

6 HRCP Rul e 56(e) provides, in relevant part:

Rul e 56. SUMMARY JUDGMENT.

(e) Form of affidavits; further testimony; defense
requi red. Supporting and opposing affidavits shall be made
on personal know edge, shall set forth such facts as would
be admi ssible in evidence, and shall show affirmatively that
the affiant is conmpetent to testify to the matters stated
therein. Sworn or certified copies of all papers or parts
thereof referred to in an affidavit shall be attached
thereto or served therewith.

5
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argunment that U S. Bank's declarations do not satisfy HRCP Rule
56(e) is without nerit.
Rules of the Crcuit Court (RCCH) Rule 7(g) explicitly

provi des:
Rule 7. FORMS OF MOTI ONS

(g) Declaration in lieu of affidavit. In lieu of an
affidavit, an unsworn declaration may be made by a person,
in writing, subscribed as true under penalty of |aw, and
dated, in substantially the following form

I, (name _of person), do declare under
penalty of law that the foregoing is true and
correct.

Dat ed:

(Signature)

Work signed his declaration and decl ared, under the
penalty of law, that the statenments found within the declaration
were "true and correct, to the best of [his] know edge and
belief." Wrk's declaration indicated that he had "personal
knowl edge of the facts and matters stated herein based on [his]
review of the business records . . . ." Furthernore, al
docunents to which Wrk's declaration referenced—including the
Not e, allonge, Mortgage, AOM Second AOM |imted power of
attorney agreenent, and affidavit of debt--were certified as true
copies and attached as exhibits to U S. Bank's M5J. Wrk's
decl aration, therefore, was sufficient under RCCH Rule 7(g) and
HRCP Rul e 56(e).

Appel l ants al so argue that U S. Bank's exhibits failed
to satisfy HRCP Rul e 56(e) because they were not certified by
U S. Bank's custodian of records and were not sworn or certified
copies. Hawaii Rules of Evidence (HRE) does not require the
docunents be certified by U S. Bank's custodi an of records, as
Appel | ant s suggest.

HRE Rul e 803(b)(6) (Supp. 2015) provides:

Rul e 803 Hearsay exceptions; availability of
decl arant inmmaterial .

(b) Ot her exceptions.
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(6) Records of regularly conducted activity. A
menor andum report, record, or data conpilation
in any form of acts, events, conditions,
opi ni ons, or diagnoses, made in the course of a
regul arly conducted activity, at or near the
time of the acts, events, conditions, opinions,
or di agnoses, as shown by the
testimony of the custodian or other qualified
wi tness, or by certification that conmplies with
rule 902(11) or a statute permtting
certification, unless the sources of information
or other circunmstances indicate |ack of
trustworthiness.

The Hawai ‘i Supreme Court has held that a "qualified wtness
aut henti cate a docunent as a record of regularly conducted
activity pursuant HRE Rule 803(b)(6) "even if he or she is not an
enpl oyee of the business that created the docunent, or has no

di rect, personal know edge of how the document was created."”
State v. Fitzwater, 122 Hawai ‘i 354, 366, 227 P.3d 520, 532
(2010), as anended Apr. 5, 2010. In Fitzwater, the suprenme court
noted that to be a "qualified wtness"

[t]he witness need only have enough famliarity with the
record- keepi ng system of the business in question to explain
how the record came into existence in the ordinary course of
busi ness. The witness need not have personal know edge of
the actual creation of the docunments or have personally
assenmbl ed the records. In fact, the witness need not even be
an enmpl oyee of the record-keeping entity as long as the

wi tness understands the entity's record-keeping system

can

There is no requirement that the records have been

prepared by the entity that has custody of them as
long as they were created in the regular course of

some entity's business.

Id. (quoting 5 Joseph MLaughlin, Winstein' s Federal Evidence
§ 803.08[8][a] (2d ed. 2009)).

Wirk's declaration stated that he had access to and was
famliar with Appellants' |oan records through the regular
performance of his job. Furthernore, Wrk's declaration
i ndi cated the docunents to which he referred to in preparing his
declaration were "maintained in the regular course of Ccwen's
busi ness consistent with Gcwen's regul ar practices . . . at or
near the time of the transactions docunented by a person with
knowl edge of the transactions or frominformation transmtted by
such a person.” Thus, the docunments constituted "records of
regul arly conducted activity" that were adni ssible as a hearsay
exception, pursuant to HRE Rule 803(b)(6). The circuit court,
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therefore, did not err in relying upon the docunents when it
granted sunmary judgnment in U S. Bank's favor.’

Ther ef or e,

| T I'S HEREBY ORDERED that the (1) August 26, 2014
"Fi ndi ngs of Fact, Conclusions of Law and Order G anting
Plaintiff's Mdtion for Summary Judgnent and Decree of Foreclosure
Agai nst All Defendants on Conplaint Filed July 21, 2011" and (2)
August 26, 2014 "Judgnent on Fi ndings of Fact, Conclusions of Law
and Order Granting Plaintiff's Mtion for Summary Judgnent and
Decree of Foreclosure Against Al Defendants on Conplaint Filed
July 21, 2011," both entered in the Grcuit Court of the First
Crcuit, are affirned.

DATED: Honol ul u, Hawai ‘i, January 12, 2016.

On the briefs:

Mel odi e Aduj a
(Aduj a & Aduj a)
for Def endant s- Appel | ants. Chi ef Judge

Paul Al ston

J. Bl aine Rogers

Kee M Canpbel

(Al ston Hunt Floyd & Ing) Associ at e Judge
for Plaintiff-Appellee.

Associ at e Judge

! Appel |l ants al so challenge the declaration of Robert M Ehrhorn, Jr.

(Ehr horn). I nsofar as U.S. Bank sufficiently showed that no genuine issue of
mat erial fact existed as to whether it was entitled to foreclose on
Appel | ants' Property through Wbrk's declaration and exhibits, Appellants
chall enge to Ehrhorn's declaration and exhibits have no bearing on the issues
before this court.





