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NO. CAAP 14- 0000355
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
W LLI AM MCDONNELL, Def endant - Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST CIRCU T
(FGCR NO 13-1-0002)

SUMVARY DI SPCSI TI ON ORDER
(By: Leonard, Presiding Judge, and G noza, J.
and Reifurth, J., concurring)

Def endant - Appel  ant W1l 1iam McDonnel |l (MDonnel l)
appeal s fromthe Judgnent of Conviction and Sentence; Notice of
Entry (Judgnent) filed on Novenmber 19, 2013 in the Famly Court
of the First GCrcuit (Famly Court).! Following a jury trial
McDonnel I was found guilty of Count |, Sexual Assault in the
First Degree (Hawaii Revised Statutes (HRS) 8§ 707-730(1)(b)
(Supp. 2013)), and Counts |IV-VI, Sexual Assault in the Third
Degree (HRS § 707-732(1)(b) (Supp. 2013)), and sentenced to a
twenty-year termof inprisonnment for Count | and concurrent
five-year ternms for Counts |V-VI

On appeal, MDonnell raises two points of error,
contending that: (1) Counts IV-VI should be vacated and remanded
wWith instructions to dism ss because the indictnent failed to
all ege that McDonnell was aware that the conpl ai nant was not

! The Honorabl e Randal K. O. Lee presided.
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married to him which is an essenti al
and (2) the Famly Court erred by allow ng

in the Third Degree;

certain testinony fromexpert witness Dr. Al exander
under

Bi vens) which was i nproper
Rul es 401, 402, 403, and 702.
Upon car ef ul

el enent of Sexual Assault
Bi vens (Dr.

Hawai ‘i Rul es of Evi dence (HRE)

review of the record and the briefs

submtted by the parties and having given due consideration to

t he argunents advanced and the issues raised by the parti es,

we

resolve McDonnell's points of error as foll ows:

(1)
i ndi ct mrent agai nst MDonnel |

COUNT 1V: On or about the
including the 13th day of
County of Honolulu, State
bei ng the parent or guard
|l egal or physical custody
sexual contact, K.M, who
or did cause K.M to have
MCDONNELL, by placing his
commtting the offense of
Degr ee,
Revi sed St at utes.

COUNT V: On or about
including the 13th day of
County of Honolulu, State
bei ng the parent or guard
| egal or physical custody
sexual contact, K.M, who
or did cause K.M to have
MCDONNELL, by placing his
commtting the offense of
Degr ee,
Revi sed Statutes.

COUNT VI: On or about the
including the 13th day of
County of Honolulu, State
bei ng the parent or guard
| egal or physical custody
sexual contact, K.M, who
or did cause K.M to have
MCDONNELL, by placing his
comm tting the offense of
Degr ee,
Revi sed St atutes.

Counts 1V, V, and VI
state in relevant part:

in violation of Section 707-732(1)(b) of

t he 1st

in violation of Section 707-732(1)(b) of

in violation of Section 707-732(1)(b) of

of the January 17, 2013

1st day of November, 2012, to and
January, 2013 in the City and

of Hawaii, WLLI AM MCDONNELL

an or any other person having

of K.M, did knowi ngly subject to
was | ess than fourteen years old
sexual contact with WLLIAM

hand on her buttock, thereby
Sexual Assault in the Third

t he Hawai

Novenber, 2012, to and
January, 2013, in the City and

of Hawaii, WLLI AM MCDONNELL

an or any other person having

of K.M, did knowi ngly subject to
was | ess than fourteen years old
sexual contact with WLLI AM

hand on her genitalia, thereby
Sexual Assault in the Third

t he Hawai

day of

1st day of November, 2012, to and
January, 2013, in the City and

of Hawaii, WLLI AM MCDONNELL

an or any other person having

of K.M, did knowi ngly subject to
was | ess than fourteen years old
sexual contact with WLLIAM

hand on her breast, thereby
Sexual Assault in the Third

t he Hawai

HRS § 707-732(1)(b) states that a person commts Sexual

Assaul t
t o sexua

in the Third Degree when "[t] he person know ngly subjects
contact another person who is |less than fourteen years
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ol d or causes such a person to have sexual contact wth the
person."” "Sexual contact" is further defined as:

any touching, other than acts of "sexual penetration", of
the sexual or other intimate parts of a person not married
to the actor, or of the sexual or other intimate parts of
the actor by the person, whether directly or through the
clothing or other material intended to cover the sexual or
other intimte parts.

HRS § 707-700 (1993 & Supp. 2013) (enphasis added).

During the trial court proceedings, MDonnell did not
chal l enge the sufficiency of the indictnent. Where the appell ant
all eges a charge is defective for the first time on appeal, an
appel l ate court nmust "liberally construe the indictnment in favor
of validity[.]" State v. Mtta, 66 Haw. 89, 93, 657 P.2d 1019,
1021 (1983); see also State v. Wlls, 78 Hawai ‘i 373, 894 P.2d 70

(1995). In such circumstances, a conviction will not be reversed

"unl ess the defendant can show prejudice or that the indictnment
cannot within reason be construed to charge a crime." Mtta, 66
Haw. at 91, 657 P.2d at 1020.

On appeal, MDonnell asserts for the first tinme that

the indictnent failed to allege all the essential elenents of the
of fense charged. Specifically, MDonnell contends that Counts
IV-VI of the indictnent failed to allege the essential el enent
that McDonnell was aware that the conplainant was not married to
him rendering the charge deficient. The Hawai ‘i Suprene Court
has set out the four material elenments of the offense of Sexual
Assault in the Third Degree under HRS 8§ 707-732(1)(b), one of
which is "that [the defendant] was aware that the M nor was not
married to him(i.e., the requisite knowing state of mnd with
respect to the attendant circunstance inplicit in 'sexual
contact,' . . .) [.]". State v. Arceo, 84 Hawai‘i 1, 15, 928
P.2d 843, 857 (1996); see also State v. Miller, No. CAAP-10-
0000225, 2014 W 444230 (App. Jan. 31, 2014) (SDO), cert.

rej ected, No. SCWC-10-0000225, 2014 W. 1758391 (Haw. Apr. 29,
2014).

Al t hough McDonnel |l chall enges the sufficiency of the
charge for the first tine on appeal, for the sane reasons this
court articulated in Muller, MDonnell's conviction on Counts |V-
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VI nmust be vacated and the case remanded for dism ssal w thout
prejudice. As Miller explains:

Recently, in State v. Akitake, No. SCWC-29934 (Haw.
Jan. 10, 2014) (SDO), the Hawaii Supreme Court held in
simlar circumstances, i.e. the defendant chall enged the
charge for the first time on appeal, that because the charge
| acked an allegation of an attendant circumstance which was
an el ement of the offense, the charge failed to state the
subj ect offense. The majority in Akitake relied on State v.
Apol | oni o, 130 Hawai ‘i 353, 358, 311 P.3d 676, 681 (2013),
and stated in relevant part:

As the charge | acked an allegation of an
attendant circunstance, which is an el enent of
the offense of OVU I, it failed to state the

of fense of OVUII. Cf. State v. Apollonio, 130
Hawai ‘i 353, 358, 311 P.3d 676, 681
(2013) (di smi ssing without prejudice excessive
speedi ng conplaint, the deficiency of which was
raised for the first time on appeal, because
complaint failed to allege mens rea, and could
t herefore not be construed to state the offense
of excessive speeding).

Aki t ake, SDO at *1. The relevant portion of Apollonio, in
turn, held that even under the liberal construction
standard, because the charge failed to allege the required
mens rea, the charge "cannot be reasonably construed to
state an offense." 130 Hawai'i at 358, 311 P.3d at 681
(citation and internal quotation marks om tted).

Here, Count Il failed to allege an attendant
circumstance which was an el enent of the offense. Under the
hol di ngs and rulings in Apollonio and Akitake, even though
Mul I er did not challenge the sufficiency of the charge unti
this appeal, the charge "cannot be reasonably construed to
state an offense" and the conviction nmust be vacated.

Mul l er, 2014 W. 444230 at *2.

In this case, Counts IV-VI failed to allege an
attendant circunstance which was an el enment of the offense and,
for the reasons stated above, the conviction on these counts nust
be vacat ed.

(2) The Hawai ‘i Suprene Court has previously
recogni zed the danger of unfair prejudice when allow ng expert
Wi tness testinony in child sex abuse cases, saying:

We are cogni zant that cases involving allegations of
child sexual abuse are difficult to prove, but they are
equally difficult to defend against. Courts must proceed
with caution in admtting expert testinmny in these cases.
The trial court nust be satisfied that the witness is indeed
an expert and that the testimony is relevant. The testinony
must further be shown to assist the jury to conprehend
somet hing not commonly known or understood. And experts may
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not give opinions which in effect usurp the basic function
of the jury.

State v. Batangan, 71 Haw. 552, 562, 799 P.2d 48, 53-54 (1990).
In the sane case, the suprene court al so recogni zed the
i nportance of expert testinony in such cases to di spel comonly
hel d m sconceptions regarding child victinms of assault:

Child victim of sexual abuse have exhibited some
patterns of behavior which are seem ngly inconsistent with
behavi oral norms of other victims of assault. Two such
types of behavior are delayed reporting of the offenses and
recantation of allegations of abuse. Normal Iy, such
behavi or would be attributed to inaccuracy or prevarication
In these situations it is helpful for the jury to know that
many child victims of sexual abuse behave in the same
manner . .

Thus, while expert testimny explaining "seem ngly
bi zarre" behavior of child sex abuse victins is helpful to
the jury and should be adm tted, conclusory opinions that
abuse did occur and that the child victims report of abuse
is truthful and believable is of no assistance to the jury,
and therefore, should not be admtted. Such testinony is
precluded by HRE Rule 702.

Id. at 557-58, 799 P.2d at 51-52 (citations omtted).

Here, McDonnell objects to Dr. Bivens's testinony
regardi ng the behavior of child victins of sex abuse and the
behavi or and characteristics of child nolesters, arguing:

The Circuit Court erred in allowing Bivens to testify
under HRE Rul e 702,2 because his testinony (1) was
irrelevant; (2) did not assist the jury in conmprehendi ng or
under st andi ng sonmet hi ng not commonly known or under st ood
(3) improperly bolstered KMs credibility, and (4)

i mproperly profiled McDonnell as a child molester. The
Circuit Court also erred in allowing Bivens to testify
because his testinony was irrelevant and unduly prejudicia
under HRE Rul es 401,3 402,% and 403.°

2 HRE Rul e 702 provides: "If scientific, technical, or other
speci alized know edge will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an expert by
knowl edge, skill, experience, training, or education may testify thereto in
the form of an opinion or otherwise. In determining the issue of assistance
to the trier of fact, the court may consider the trustworthiness and validity
of the scientific technique or mode of analysis enployed by the proffered
expert."

8 HRE Rul e 401 provides: "Relevant evidence means evidence having
any tendency to make the existence of any fact that is of consequence to the
determ nation of the action more probable or |Iess probable than it would be
wi t hout the evidence."

4 HRE Rul e 402 provides: "All relevant evidence is adm ssible
except as otherwi se provided by the Constitutions of the United States and the
(continued...)



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

McDonnel | argues that testinony regarding the
phenonmenon of del ayed reporting is irrelevant because "this case
did not involve delayed reporting in any significant way" since
K.M reported the Novenber 2012 incident to her nother and a
friend the day after it occurred and reported the final January
2013 incident to her counselor the follow ng day. However, while
K. M reported two of the alleged incidents soon after they
occurred, she testified as to other alleged assaults that took
pl ace between Novenber 20, 2012 and January 13, 2013 that were
not i mredi ately reported, including MDonnell touching her breast
whil e she was using the conputer, giving her a "sexual hug",
digitally penetrating her vaginally and anally, taking nude
pi ctures of her, and putting his nouth on her vagina. Dr.

Bi vens's testinony was relevant and hel pful to understand why
such abuse m ght not be reported i medi ately. Batangan, 71 Haw.
at 557, 799 P.2d at 51-52 (in situations where there is del ayed
reporting, "it is helpful for the jury to know that many child
victinms of sexual abuse behave in the sane manner.").

McDonnel | al so chall enges the rel evance of Dr. Bivens's
testinmony regarding child nenory of sexual abuse and recantation
saying that neither are at issue in the present case. However,
McDonnel | does not point to any place in the record where Dr.

Bi vens testified about recantation and we find no such testinony.
As to nenory, MDonnell contends that testinony regarding child
menory did nothing to assist the jury in "ascertaining truth in
rel evant areas outside the ken of ordinary laity" since Dr.

Bi vens testified that the way a child renenbers sexual assault is
not necessarily different fromthe way people |ike police

of ficers and war veterans renmenber traumatic events. W

4...continued)
State of Hawai ‘i, by statute, by these rules, or by other rules adopted by the
supreme court. Evi dence which is not relevant is not adm ssible."

5 HRE Rul e 403 provides: "Although relevant, evidence may be
excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or m sleading the jury, or by
consi derations of undue delay, waste of time, or needl ess presentation of
cunul ative evidence.
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di sagree. Dr. Bivens provided hel pful descriptions of how a
child could experience a sort of "tunnel nenory" where he or she
may recall the event well but not other peripheral details. This
is relevant in this case where K M apparently gave different
accounts as to the date of the initial abuse as it gives the jury
context to eval uate her behavior "where the normal indicia of
reliability mght not apply.” See State v. Transfiguracion, No.
CAAP- 11- 0000048, 2012 W. 5897413 at *4 (App. Nov. 21, 2012)
(SDO, cert. rejected, No. SCWC-11-0000048, 2013 W. 1285112 ( Mar.
28, 2013). W also reject McDonnell's argunent that "even if
del ayed reporting or recantation had been at issue, there was no
reason to conclude that such phenonena are still 'outside the ken
of ordinary laity' over twenty years after Batangan was deci ded."
See id. at *2.

McDonnel | argues that Dr. Bivens's testinony that a
| arge percentage of child sex abuse victins acted as KM did
"usurped the function of the jury" by bolstering KM"'s
credibility. First, wunder Hawai‘i |aw, expert testinony which
tends to bolster the credibility of a wwtness is not necessarily
i nadm ssi bl e, but "conclusory opinions that abuse did occur and
that the child victims report of abuse is truthful and
believable is of no assistance to the jury, and therefore, should
not be admtted." Batangan, 71 Haw. at 558, 799 P.2d at 52.
Here, however, Dr. Bivens did not give an opinion as to the
credibility of KM or any other wwtness. In fact, Dr. Bivens did
not testify, as asserted by MDonnell, that a | arge percentage of
child sex abuse victins acted as KM and, instead, told the jury
he was not aware of the facts of the case. Thus, Dr. Bivens's
testinmony did not inproperly bolster KM's testinony or usurp
the function of the jury. Transfiguracion, 2012 W. 5897413 at
*2, see also State v. Kony, No. CAAP-12-0001114, 2014 W. 812997
at *2 (App. Feb. 28, 2014) (SDO), cert. granted, No. SCON\C-12-
0001114, 2014 W 3513030 (July 15, 2014).

For these reasons, we conclude it was not error for the
court to allow Dr. Bivens to testify about del ayed reporting or
child nmenory.
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Dr. Bivens also testified regarding two studies on the
conpl eteness of child victins' initial disclosures. One study,
whi ch invol ved several hundred col |l ege students who were nol ested
as children, found that about seventy-five percent gave very
vague, general descriptions of what had happened to them when
they first reported their abuse. The other study involved el even
children who had been sexual ly abused and found that they
initially reported roughly half the nunber of incidents and al so
hal f the severity of incidents that actually occurred.

McDonnel I ''s counsel objected to this testinony as
prejudicial, arguing that there is no evidence that KM's
initial disclosures may have been inconplete.® "[T]he issue of
i nconpl ete disclosure fits with del ayed reporting and
inconsistency in that it provides the jury with context to
eval uate the behavior of the m nor conplainants where the norm
indicia of reliability mght not apply."” Transfiguracion, 2012
W. 5897413 at *4. W conclude that the Famly Court did not err
in admtting the testinony regarding i nconplete disclosure
because it was rel evant and not overly prejudicial.

After the first incident, KM told her nother "ny dad
had touched nme that night."” K M testified that after this
di scl osure, she did not tell her nother about any other incidents
because "I thought she wouldn't do anything.”" K M al so described
a tinme between the Novenber and January incidents when she
t hought her nother had observed McDonnell abusing K M \Wen her
not her asked what was going on, KM lied and said nothing
happened because "I didn't want to see ny nomsad." K M did not
di scl ose again until January 2013 when she told her counsel or
that the abuse had been ongoing for several nonths because "
knew she'd do sonething about it." Dr. Lee testified that during
his exam nation of K M, she reported that there had been nore

6 McDonnel | had previously sought to exclude Dr. Bivens testinmony in
a motion in limne and stated that he was renewi ng his previous objections to
Dr. Bivens' testinony.

7 Due to a hearsay objection made by defense counsel, K.M's nother

was unable to testify specifically as to what K.M had disclosed during this
conversation. K.M's friend did not testify at trial.

8
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than 20 separate incidents. Taking this testinony as a whole, we
conclude that the evidence shows K. M's initial disclosures were
i nconpl et e.

Dr. Bivens testified that in their initial disclosures,
child abuse victins often give very vague, general descriptions
"when in fact it may have been nmuch nore el aborate than that."
Rel atedly, as to del ayed disclosures, Dr. Bivens explained that
children often have difficulty disclosing because "they expected
to be blanmed, that they were enbarrassed, that they didn't want
to upset anybody, and that they expected not to be believed."

Dr. Bivens's testinony is hel pful in understanding not only
K.M's silence after first disclosing to her nother, but also why
she may not have described any details of the abuse initially.

Mor eover, because Dr. Bivens told the jury he did not know the
facts of the case, and because the State did not inply that
McDonnell commtted any other assaults in addition to what K M
testified to during trial, Dr. Bivens did not opine that KM was
underreporting the abuse. Thus, we conclude that the Famly
Court did not err in finding this testinony relevant and did not
abuse its discretion in concluding that the adm ssion of Dr.

Bi vens's inconplete reporting testinony was not substantially
nmore prejudicial than probative.

Finally, MDonnell contends that Dr. Bivens's
"testinmony regarding typical child nolesters and the abuse
process anmounted to inproper profile evidence, and any m ni mal
probative value that this evidence had was substantially
out wei ghed by the danger of unfair prejudice, confusion of the
i ssues, and msleading the jury." In support of his argunent,
McDonnel |l cites to cases outside of this jurisdiction wherein
courts have held that evidence about typical sex offender
behavi or was i nadm ssible. See, e.g., Hall v. State, 692 S. W2d
769 (Ark. C. App. 1985), State v. Hansen, 743 P.2d 157 (O.
1987), State v. daflin, 690 P.2d 1186, 1190 (Wash. App. 1984),
State v. Petrich, 683 P.2d 173, 180 (Wash. 1984), State v. Maul e,
667 P.2d 96, 99 (Wash. App. 1983). W also note the dissent to
the rejection of certiorari in State v. Transfiguracion, No.




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

SCWC-11- 0000048, 2013 W. 1285112 at *9, 12 (Mar. 28, 2013) (SDO
(Acoba and Pol I ack, JJ., dissenting), which would have held, in
anot her child sex abuse case in which Dr. Bivens testified, that
Dr. Bivens's testinony about the "abuse process"” and "groom ng
process” was i nadm ssible as profile evidence which was
substantially nore prejudicial than probative. 1d. 2013 W
1285112 at *6 (footnote and citations omtted).

However, this court has consistently held that Dr.
Bi vens's testinony regarding characteristics of child nolesters,
i.e., the "abuse process"” is admssible. See, e.qg., Kony 2014 W
812997 at *2-3, State v. Pacheco, No. CAAP-11-0000571, 2012 W
5990275 at *1-2 (App. Nov. 30, 2012) (SDO, Transfiguracion, 2012
W. 5897413 at *3-4, State v. Behrendt, No. 29191, 2009 W. 3653563
at *2 (App. Nov. 4, 2009) (SDO). Here, evidence of the "abuse
process" was relevant to explain that a child may delay reporting
because the nol ester has nornalized the abuse. After outlining
the ways in which a child nolester will start the abuse process,
Dr. Bivens was asked, "What do the studies show about how a child
can be coerced to willingly participate in the sexual acts?" He
replied, "We sinply know that the children will, you know - w ||
frequently acqui esce to what the nolester is doing and they wll
tend to go along with it." Further, testinony that "probably
ei ghty percent of the tinme there's not any real physical force
involved[,]" and "eighty-five percent of the tinmne . . . the child
has a pre-existing nonsexual relationship with their nolester[,]"
was relevant to dispel notions that nost child nolesters are
strangers or abductors. Batangan, 71 Haw. at 557-58, 799, P.2d
at 52. ("Expert testinony exposing jurors to the unique
i nt erpersonal dynam cs involved in prosecutions for intrafamly
child sexual abuse may play a particularly useful role by
di sabusing the jury of sone widely held m sconceptions so that it
may eval uate the evidence free of the constraints of popul ar
myths.") (citations, internal quotation marks, ellipses, and
brackets omtted).

In addition, McDonnell noted that "it is staggering how
closely Bivens' testinony about typical child abuse cases nmatched

10
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and highlighted the State's ot her evidence against MDonnell[,]"
and argued that "Bivens' testinony about the 'abuse process' and
typical child nolesters unduly prejudi ced McDonnell because it
shifted the jury's focus fromproperly evaluating KM s
credibility to instead determ ning 'whether the evidence agai nst
[himM matched the evidence in the usual case involving sexual

abuse of a young child.'"™ "Thus, it created an unwarranted
presunption that MDonnell was a child nol ester because he
engaged in certain behaviors . . . that were as likely to be

i nnocent as incrimnating." However, we have previously rejected

the argunent that "if the alleged behavior of a defendant in a
sexual abuse case involving a mnor is consistent with the
findings of general scientific studies on child nolesters, then
expert testinony on those studies is inpermssible. Such a
proposition is inconsistent with the controlling case law of this
jurisdiction.”™ Transfiguracion, 2012 W. 5897413 at *3 (citation
omtted). Furthernore, Dr. Bivens did not profile MDonnell as a
sex offender. As stated, he told the jury he did not know the
facts of the case. He also nade it clear that there is not a
profile "to a typical child nolester", saying:

I want to enphasize it is not possible to | ook at a person
|l ook at their denographic characteristics, or even their
personality characteristics and determ ne whet her or not

they're a child molester. Child nolesters are defined by
the child mol estation behavior itself, not by any sort of
profiling evidence or anything like that.

Al so, during closing, the State "nerely referenced Dr.
Bi vens' testinony to explain the progression of abuse that
devel oped between [McDonnell] and [KM." Behrendt, 2009 W
3653563 at *2. Thus, we conclude that the Famly Court did not
abuse its discretion when it allowed Bivens' testinony.

For these reasons, the Famly Court's Novenber 19, 2013
Judgnent is affirned as to Count |, and vacated as to Counts |V-

11
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VI, and the case is remanded with instruction to disniss Counts
| V-VI wi t hout prejudice.
DATED: Honol ul u, Hawai ‘i, January 30, 2015.

On the briefs:

Craig W Jerone Presi di ng Judge
Deputy Public Defender
f or Def endant - Appel | ant

St ephen K. Tsushima Associ at e Judge
Deputy Prosecuting Attorney

Cty and County of Honol ul u

for Plaintiff-Appellee
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