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NO. 29913
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
JOSEPH CALARRUDA, V., Defendant- Appell ant
APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CRIM NAL NO. 06-1-2300)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fujise, Presiding Judge, Reifurth and G noza, JJ.)

Def endant - Appel | ant Joseph Cal arruda, V. ("Calarruda"),
appeal s fromthe Cctober 29, 2008, Judgnent of Conviction and
Sentence ("Judgnent") of the Grcuit Court of the First Grcuit
("Circuit Court"),?! convicting Cal arruda of Theft of Livestock?
under Hawaii Revised Statutes ("HRS") 8§ 708-835.5(1)(a) and/or

708-835.5(1)(b).®* Calarruda was sentenced to five years of

! The Honorable Richard W Poll ack presided

2 The livestock in question was a 300-pound, six-year-old

domesticated pig who was known, by the staff at Luka Pila Orchards who cared
for him as "Porky" or "Porky the Pig." Porky was reputed to be "like a dog"
because he was |oyal, kind, and gentle.

3 (1) A person commits the offense of theft of livestock if
the person commts theft by:

(a) Having in the person's possession a live animl of the
bovi ne, equine, swine, sheep, or goat species, or its
carcass or meat, while in or upon prem ses that the
person knowi ngly entered or remained unlawfully in or
upon, and that are fenced or enclosed in a manner
desi gned to exclude intruders; or

(b) Having in the person's possession a live ani mal,
carcass, or meat in any other |ocation

Haw Rev. Star. 8 708-835.5(1)(a)-(b) (Supp. 2010).
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i ncarceration, to run consecutively with the sentence he received
for a previous conviction, with a mandatory mninumtermas a
repeat offender of twenty nonths.

On appeal, Calarruda contends that (1) there was
i nsufficient evidence to sustain a conviction because Porky does
not neet the definition of livestock under HRS § 142-44;% (2)
there was insufficient evidence to sustain a conviction because
Por ky's ownershi p under HRS § 142-44 was not established at
trial; and (3) the Crcuit Court failed to properly instruct the
jury as to ownership of |ivestock.

In addition, the prosecution, in its answering brief,
contends that this court |acks appellate jurisdiction over
Cal arruda's appeal because Calarruda's Notice of Appeal ("NOA")
was not tinmely fil ed.

After careful review of the issues raised, argunents
advanced, applicable law, and the record in this case, we resolve
the prosecutor's jurisdictional argunment and Cal arruda' s points
on appeal as foll ows:

(1) Calarruda's NOA was filed al nost seven nonths after
the thirty-day filing deadline expired. Haw. R App. P. 4(b)(1).
Neverthel ess, we will not dismss Calarruda's appeal for |ack of
jurisdiction.

Calarruda's intention to file an NOA was nade clear to

Owners of unbranded ani mal s. All cattle, horses, nules,
donkeys, sheep, goats, and swi ne, over twelve months of age, not
mar ked or branded, which may be running wild at any time on any
lands in the State, shall belong to and be the property of the
owners or | essees of the lands on which the animals are then
runni ng.

Haw Rev. STAT. § 142-44 (1993).
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the Grcuit Court and his attorney prior to the filing deadline.
Nevert hel ess, Cal arruda's counsel was allowed to wi thdraw from
the case only a week before the NOA deadline, and substitute
counsel was not appointed until nonths after the deadline had
passed. Under these circunstances, and in light of our prior
decisions, we will not dismss the case for lack of jurisdiction.
E.g., State v. Ahlo, 79 Hawai ‘i 385, 392, 903 P.2d 690, 697 (App.
1995) (appellate court had jurisdiction when NOA deadl i ne passed
after counsel w thdrew and before new counsel was appoi nted).

(2) Calarruda asserts in his points of error that
Por ky does not neet the definition of |ivestock pursuant to HRS
8§ 142-44, but fails to argue the point in his brief. As a
result, the point is deemed to have been waived. Haw. R App. P
28(b)(7); Int'l Sav. and Loan Ass'n, Ltd. v. Carbonel, 93 Hawai ‘i
464, 473, 5 P.3d 454, 463 (App. 2000) ("An appellate court need
not address matters as to which the appellant has failed to
present a discernible argunment.").

Even if we were to consider this point of error, it is
without nmerit. HRS 8§ 708-835.5(1)(a), the section under which
Cal arruda was charged and convicted, explicitly includes sw ne.

(3) Calarruda contends that there was insufficient
evi dence of Porky's ownership to support his conviction under HRS
8§ 708-835.5, in light of the definition of ownership of unbranded
animals in HRS § 142-44.

To the extent that establishing Porky's ownership is an
el ement under HRS § 708-835.5, however, it is governed by HRS
8§ 708-800 (1993) which defines "owner" as being "a person, other

t han the defendant, who has possession of or any other interest

3
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in, the property involved[.]"® Calarruda does not contest that
owner shi p was established under HRS § 708-800.

Subst anti al evidence was presented that Aaron O Brien
("OBrien"), the conplaining witness, had possessi on of Porky.
OBrien testified that: (1) he was Porky's owner and Porky was
his pet; (2) he had raised and fed Porky since his birth in a
kennel on the orchard property about six years earlier; (3) he
had neutered Porky so he would not roamaway to breed with wild
sows; (4) Porky lived inside OBrien's house as a piglet and then
slept in the garage when he becane too big; (5) Porky never
strayed farther than a thousand feet from O Brien's house; and
(6) Porky was affectionate towards hi mand obeyed his commands.

As a result, there was sufficient evidence of Porky's
owner shi p under chapter 708 to support Calarruda's conviction,
and the CGrcuit Court did not err.

(4) I'n his points of error, Calarruda incorporates, as
part of his contention that Porky's ownership was not
sufficiently established, the additional contention that "[t] he
Court failed to provide jury instructions as to any nethod at all
of determ ning who owned Porky the Pig or if the animl was owned
by anyone at all." Calarruda fails, however, to identify "where
in the record the alleged error was objected to or the manner in
which the all eged error was brought to the attention of the court

or agency." Haw. R App. P. 28(b)(4)(iii). W observe no such

5 HRS § 708-800 provides that its definitions apply throughout the
chapter "unless a different meaning plainly is required[.]" This court will
interpret the plain and unambi guous | anguage of the statute in accord with its
pl ain and obvi ous neani ng. Pub. Util. Conmm n. v. Narimtsu, 41 Haw. 398, 401

(Haw. Terr. 1956). No contrary meani ng of "owner" is evinced by HRS § 708-
835.5. Consequently, we apply the definition from HRS § 708-800.

4



NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

obj ection and, as such, we review for plain error. State v.
Ni chols, 111 Hawai ‘i 327, 337, 141 P.3d 974, 984 (2006).

The instructions, read as a whole, were not
prejudicially insufficient. The Crcuit Court's instruction
nunber 35 nmade it clear that the prosecution needed to establish
that O Brien was Porky's owner, while instruction nunber 34
tracked the | anguage of HRS 8§ 708-800, providing that "owner"
for purposes of chapter 708, neans a person, other than the
def endant, who has possession of or any interest in, the property
i nvol ved. For purposes of prosecution under HRS 8§ 708-835. 5,
therefore, no further instructions regarding Porky's ownership
wer e necessary.

The instructions foll owed the | anguage of HRS 88 708-
800 and 708-835.5(1)(a)-(b). "An instruction given in the
wordi ng of the statute is sufficient[.]" Territory v. Legaspi,
39 Haw. 660, 668 (Haw. Terr. 1953).

Ther ef or e,

| T 1S HEREBY ORDERED t hat the Cctober 29, 2008 Judgnent
of the Crcuit Court of the First Crcuit is affirned.

DATED: Honol ul u, Hawai ‘i, March 9, 2011.

On the briefs:

Edward J.S.F. Smth Presi di ng Judge
f or Def endant - Appel | ant .

Brian R Vincent, Associ at e Judge
Deputy Prosecuting Attorney,
Cty & County of Honol ul u,
for Plaintiff-Appellee.
Associ at e Judge



