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NO. 29185
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

KENT K. FONO MOANA, C ai mant - Appel | ant,

V.
SUNRI SE CONSTRUCTI ON, I NC., and
SEABRI GHT | NSURANCE COMPANY,
Enpl oyer/ I nsurance Carrier-Appel |l ee.

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 2006- 023 (2-02-02768))

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., and Fol ey and Leonard, JJ.)

In this workers' conpensation case, C ai mant- Appel | ant
Kent K. Fonoi nbana (Fonoi nobana) appeals fromthe May 20, 2008,
"Decision and Order," filed by the Labor and Industrial Relations
Appeal s Board (LIRAB), that affirnmed in part and reversed in part
the decision of the Director of the Departnent of Labor and
| ndustrial Relations (Director).?

l.

Fonoi noana was enpl oyed by Sunrise Construction, Inc.
(Sunrise) as a lead franmer/carpenter when he was injured in a
wor k accident on March 5, 2002. Two walls for a residence being
constructed had been braced in an "L shape"” on a concrete sl ab.
Fonoi noana was in a sem -squatted position, |lifting another wall

! The LIRAB affirmed the Director's decision, except with respect to the
Director's denial of further medical treatment for Fonoinoana's neck. The
LI RAB concl uded that Fonoi npana was entitled to "further medical treatnent
pursuant to Section 386-21, HRS [(Hawaii Revised Statutes),] reasonably
requi red by his March 5, 2002 work-related neck or cervical spine injury."



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

with a co-worker, when the main wall that had previously been
braced fell on Fonoi nbana's back. Fonoi nbana estinmated that the
mai n wal | wei ghed between 900 and 1, 400 pounds.

The parties agree that Fonoi nbana sustained injury to
his neck as a result of the work accident. After a magnetic
resonance i maging (MRI) was taken of Fonoi nbana's cervical spine,
Fonoi nbana was di agnosed as having a herni ated nucl eus pul posus
at C6-7. Fonoi nbana underwent surgery consisting of an anterior
cervical discectony and fusion at C6-7.

1.

On appeal, Fonoi npana argues that: (1) the LIRAB erred
in finding that Fonoi nbpana did not sustain a personal injury
involving the |l ow back as a result of the work accident; (2) the
Director erred in deciding to close Fonoi nbpana' s vocati onal
rehabilitation case, and the LIRAB erred in failing to remand the
i ssue of the closure of Fonoinpbana's vocational rehabilitation
case to the Director for reconsideration; (3) the LIRAB erred in
determ ning that Fonoinpana's entitlenent to tenporary tota
disability (TTD) benefits ended on July 29, 2004, and in
determ ni ng that Enpl oyer-Appellee Sunrise and Insurance Carrier-
Appel | ee Seabright I nsurance Conpany (Seabright) (collectively
referred to as "Enployer"”) were entitled to credit TTD benefits
paid to Fonoi nbana after July 29, 2004, against his award for
permanent partial disability (PPD) benefits; (4) the LIRAB erred
in determning the extent of Fonoinoana's disability resulting
fromthe work accident; (5) the LIRAB did not provide Fonoi nbana
wth a fair trial because it did not require Enployer to provide
Fonoi noana with access to all relevant records and w tnesses; and
(6) the LIRAB and the Director "failed to equally apply the | aws
and statutes of the State of Hawaii thus viol ating [Fonoi nobana' s]
rights of due process and equal protection or equal justice under
the law. "

For the reasons discussed below, we affirmthe LIRAB' s
Deci sion and O der.
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[T,

W resolve the argunents rai sed by Fonoi nobana on appeal
as follows:

A

We conclude that the LIRAB did not err in finding that
Fonoi noana did not sustain a personal injury involving the | ow
back as a result of his work accident. In making this finding,
the LIRAB credited the opinion of Dr. Raynond Taniguchi, MD., a
neur osur geon, who opi ned that Fonoi nbana did not sustain a | ow
back injury or aggravate his pre-existing | ow back condition as a
result of his work injury. The LIRAB also noted that
Fonoi noana' s nedical records did not reflect any contenporaneous
reports or conplaints of |ow back synptons for nore than a nonth
foll ow ng the work accident.

Fonoi nbana basically argues that the LIRAB shoul d not
have credited Dr. Taniguchi's opinion, but instead should have
credited Fonoi nbana's testinony and ot her evi dence Fonoi nbana
clains supported his position. However, in review ng a decision
of the LIRAB, we give deference to the LIRAB s assessnent of the
credibility of witnesses and the weight of the evidence. See
Nakanmura v. State, 98 Hawai ‘i 263, 268, 47 P.3d 730, 735 (2002);
Moi v. State of Hawai ‘i, Dept. of Public Safety, 118 Hawai ‘i 239,
242, 188 P.3d 753, 756 (App. 2008). W conclude that there was
sufficient evidence to support the LIRAB s fi nding.

B.

We reject Fonoinoana's clainms of error with respect to
the closure of his vocational rehabilitation case. Fonoi nbana
participated in vocational rehabilitati on between Novenber 2002
and July 2004. In April 2004, Fonoi nbana submtted a vocati onal
rehabilitation plan for approval. Enployer objected to aspects
of the plan, and the plan was denied by the Vocati onal
Rehabilitation Branch of the Departnent of Labor and Industrial
Rel ations (DLIR). Fonoi nbana sought reconsideration of this
deni al, and the Vocational Rehabilitation Branch affirned its
deni al of Fonoi npbana's plan on April 29, 2004. Pursuant to

3
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Hawai ‘i Admi nistrative Rules (HAR) § 12-14-48(c),? Fonoi nbana
requested a hearing on the Vocational Rehabilitation Branch's
deni al of his vocational rehabilitation plan, and a hearing was
schedul ed for July 21, 2004. However, at the request of the
parties, this hearing was cancel | ed.

By a notice dated July 29, 2004, the DLIR inforned the
parties that Fonoi nbana's vocational rehabilitation case woul d be
closed if no objection was filed wwthin ten days. The notice
further stated that "in accordance with [HAR] Section 12-14-
30,[% if the director receives no objection within ten cal endar
days fromthe date of this notice, the closure will be considered
final and the enpl oyee may not request further reconsideration
under [HAR] Section 12-14-48." Fonoinoana did not file an
objection to the closure of his vocational rehabilitation case,
and the case was closed effective July 29, 2004. Fonoi nbana was
represented by counsel at the tinme that his vocational
rehabilitation case was cl osed.

Based on these circunstances, we conclude that the
Director did not err in closing Fonoi nbana's vocati onal
rehabilitation case and that the LIRAB did not err in failing to
remand the issue of this closure to the Director for
reconsideration. By failing to tinely object to the closure of
his vocational rehabilitation case, Fonoi nbana wai ved his right
to chal l enge the closure.

2 HAR § 12-14-48(c) provides in relevant part:

(c) A reconsideration determ nation [issued by the
rehabilitation unit] is considered final unless a witten request
for hearing is filed within ten cal endar days fromthe date of the
reconsi deration determ nation. A hearing shall be held before a
hearings officer designated by the director.

3 HAR § 12-14-30(d) provides in relevant part:

(d) If no objection is received by the director within ten
cal endar days fromthe date of the director's closure notice, the
closure will be considered final and the enployee may not request
further reconsideration under section 12-14-48
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C.

We conclude that the LIRAB did not err in determning
that Fonoinpana's entitlenment to TTD benefits ended on July 29,
2004, and in determning that Enployer was entitled to a credit
for TTD benefit paynents Enpl oyer made after July 29, 2004,
agai nst anounts owed to Fonoi nbana for his PPD award. TTD
benefits may be termnated "[1] upon order of the [Director] or
[2] if the enployee is able to resune work." HRS § 386-31(b)
(1993); see Tamashiro v. Control Specialist, Inc., 97 Hawai ‘i 86,
92 n.6, 34 P.3d 16, 22 n.6 (2001). The Hawai ‘i Suprene Court has
upheld the termnation of a claimant's TTD benefits under
8§ 386-31(b) where claimant's nedical condition was stable and the
claimant's vocational rehabilitation was properly closed. See
Atchley v. Bank of Hawai ‘i, 80 Hawai ‘i 239, 244, 909 P.2d 567, 572
(1996).

Here, Dr. Janes Langworthy, M D., an occupationa
medi ci ne specialist, found that Fonoi nbana's nedi cal condition
was stable and that Fonoi nbana's PPD was ratable as of February
19, 2003. Fonoinmpana's claimthat the LIRAB erred in ending his
TTD benefits on July 29, 2004, is based on his argunent that his
vocational rehabilitation plan should not have been cl osed on
that date. However, as previously noted, Fonoi nbana wai ved his
right to challenge the closure of his vocational rehabilitation
pl an. Accordingly, his claimthat the LIRAB erred in ending his
TTD benefits on July 29, 2004, nust also fail. Mreover, because
Fonoi nbana's entitlenment to TTD benefits ended on July 29, 2004,
Enmpl oyer was entitled to a credit for the TTD benefits it paid to
Fonoi noana after July 29, 2004, against the anmounts it owed to
Fonoi noana for his PPD award. See HRS § 386-52 (1993).

D.

We conclude that the LIRAB did not err in determning
the extent of Fonoinpana's disability resulting fromthe work
accident. Fonoi nbana argues that the extent of his disability is
greater than the thirty percent PPD of the whole person that was
found by the Director and affirmed by the LI RAB. However, the

5
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decisions of the Director and the LI RAB were supported by Dr.
Langworthy's disability rating with which Dr. Tani guchi agreed.
We cannot say that the LIRAB erred in crediting Dr. Langworthy's
disability rating and in affirmng the Director's award of thirty
percent PPD of the whole person. See Nakamura, 98 Hawai ‘i at
268, 47 P.3d at 735.
E

W reject Fonoinbana's contention that the LIRAB did
not provi de Fonoi nbana with a fair trial because it did not
requi re Enpl oyer to provide Fonoi nbana with access to al
rel evant records and wi tnesses. Fonoinoana, in particular,
argues that the LIRAB erred in failing to conpel Enployer to
produce requested docunents and in quashi ng subpoenas he issued
for three witnesses at trial. The record, however, shows that
Fonoi nbana did not conply with discovery requirenents, and
therefore, the LIRAB did not err in denying his request to conpel
t he production of docunents.

As to the wi tness subpoenas, Fonoinpana failed to file

a "live witness identification," as required by the First Amended
Pretrial Order, to provide Enployer with notice of the w tnesses
Fonoi noana intended to call at trial. Thus, the LI RAB did not

err in quashing the subpoenas Fonoi nbana had served on the three
W tnesses. See HAR § 12-47-22(b)(2) ("An individual not
identified in the party's Iive witness statenent shall not be
allowed to testify at trial."). Moreover, based on Fonoi nbana's
proffer of the anticipated testinony of the three wtnesses, we
conclude that their testinony was sought on matters that were
uncont ested, such as how the accident occurred,* or woul d not

4 The LI RAB temporarily remanded the case to the Director for a
determ nation of the specific description of Fonoi moana's work accident. On
remand, Enployer did not chall enge Fonoi noana's account of the accident. The
Director adopted Fonoi moana's account in entering findings on how the accident
occurred, which neither party appeal ed and which the LI RAB accepted. After
reviewing the Director's decision, which adopted Fonoi noana account of the
accident, Dr. Taniguchi, whose opinion the LIRAB relied upon, stated that
Fonoi noana's account did not change his opinion that Fonoi moana's | ow back
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have affected Fonoinobana's entitlenent to benefits, such as his
contention that Enployer falsely altered his original report of
how t he accident occurred. Accordingly, the quashing of the
subpoenas did not result in any substantial prejudice to
Fonoi noana.
F
The record does not support Fonoi nbana's claimthat the
LI RAB and the Director violated his rights to "due process and
equal protection or equal justice under the law, " and we concl ude
that this claimlacks nerit.
| V.
W affirmthe May 20, 2008, "Decision and Order" filed
by the Labor and Industrial Relations Appeal s Board.
DATED: Honol ul u, Hawai ‘i, February 24, 2011.
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