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NO. 28814
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

TERRI T. OKAMJRA, Pl aintiff-Appellant/Cross-Appellee,
V.

CALVIN W LLI AVS, aka CALVIN WLLIAMS, JR, aka CAL
WLLI AM5, aka M MATSUNAGA; SAWAKO W LLI AMS; JAPAN
EXTERI OR TECHNOLOG ES, unregi stered partnership dba JET,
Def endant s- Appel | ees/ Cr oss- Appel | ant s,
and
JOHN DCES 1-20; JANE DCES 1-20; DOE PARTNERSHI PS 1-20;
DOE CORPORATI ONS 1-20; DOE GOVERNVENTAL ENTI TI ES 1- 20,
Def endant s

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCUI T
(CIVIL NO. 05-1-0344)

VEMORANDUM CPI NI ON
(By: Foley, Presiding J., Fujise and Leonard, JJ.)

Plaintiff-Appellant/Cross-Appellee Terri T. Ckanura
(Ckamura) appeals fromthe Judgnent filed on Septenber 26, 2007
inthe Crcuit Court of the First Circuit! (circuit court). The
circuit court found in favor of Ckanmura on Count IV (unfair and
deceptive practices) of Ckamura's Conpl ai nt and agai nst
Def endant - Appel | ee/ Cross- Appel lant Calvin Wllians (Calvin).?

1 The Honorable Victoria S. Marks presided.

2 calvin was identified in the Conplaint as Calvin WIlliams aka Calvin
Wlliams, Jr., aka Cal WIlliams, aka M Matsunaga. Calvin's |legal nanme is
Calvin Wllianms, Jr.
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The circuit court dismssed Okanmura's clai ns agai nst Def endant s-
Appel | ees/ Cross- Appel | ants Sawako W | ianms (Sawako) and Japan
Exterior Technol ogies (JET) (Calvin, Sawako, and JET are
collectively referred to as Defendants) and entered judgnent in
favor of Sawako and JET and agai nst Ckanur a.

On appeal, Okanura contends the circuit court erred by
concl udi ng t hat

(1) Hawaii Revised Statutes (HRS) 88 444-22 (1993) and
487-13 (1993) do not allow a plaintiff to recover suns already
paid to an unlicensed contractor;

(2) GCkamura was not entitled to restitution;

(3) Okamura was not entitled treble damages under HRS
8 480-13(a)(1l) (Supp. 2004) or punitive damages;

(4) Defendants did not commt fraudul ent conceal nent;
and

(5) Sawako was not Calvin's partner in JET and there
was no partnership by estoppel.

On cross-appeal, Defendants contend the circuit court
erred by

(1) awarding Okamura $20,000 in attorney's fees and
$2,533.69 in costs fromCalvin and finding that (a) Ckarmura was
the "prevailing party" and (b) Ckanura's clains were
"inextricably intertw ned,"” and

(2) denying Defendants' August 10, 2007 Modtion for
Attorneys' Fees and Costs.

. BACKGROUND

Cal vin provided contracting services under JET' s
unregi stered trade nanme. JET inported outdoor gates, awnings,
and ornanental fences from Japan. Calvin was not a |icensed
contractor.

Cal vin and Ckanura's business relationship began in
Novenmber 2003, when Cal vin gave Okamura an estimate for an
out door canopy. On a JET formtitled "Purchase/ Wrk O der,"
Calvin wote his nanme and phone nunbers and the word " Sawako"
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(his wife's nane) in the space marked "selling agent." Ckamura
did not order the canopy, citing |ack of noney.

I n January 2004, Ckanmura asked Calvin to give her an
estimate for repair work, which she used in a construction defect
| awsuit agai nst the builder of her honme. Okamura told Calvin
that the estimate needed to be froma |icensed contractor.

Calvin told Okanura that he was not a |licensed contractor, but he
then provided a repair estimate on the | etterhead of Pham &
Associ ates, the business of |icensed contractor David Pham
Calvin used the |l etterhead w t hout Phamlis know edge or consent.
Okanura did not have any of the work done.

In Cct ober 2004, Okanura and Cal vin signed two
contracts for estimated at $60,000. The circuit court found that
at the time the contracts were signed, Ckamura knew that Calvin
was unlicensed, but she wanted to hire an unlicensed contractor
because it was cheaper than a |icensed contractor.

Over the next two nonths, Calvin and his crew, who were
al nost all unlicensed,® installed, inter alia, a driveway
entrance gate and interphone system a mail box, customgranite
kitchen countertops, customwood trimon w ndows and doors, new
m rrored wardrobe doors, and flagstone pavers outside the house's
entry doors. The workers built a closet extension onto the house
by cutting into the side of the house, pouring a concrete
foundation, and fram ng the closet.*

Bet ween Oct ober and Decenber 2004, Ckanura paid Calvin
a total of approximtely $50,000 by five checks, including one
nam ng Sawako as the payee. The checks were either deposited in
a bank account jointly held by Sawako and her nother or cashed by
Calvin. 1In |late Decenber 2004, Calvin refused to conplete work
on the house, and Ckanura refused to pay the anmount remaining
under the contracts.

8 Alicensed electrician and plumber performed some of the work.

4 On February 1, 2005, the City and County of Honolulu cited Okanura
and Pham because the cl oset extension and alterations to the kitchen were done
wi t hout a building permt.
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On March 2, 2005, Okanura filed a conplaint alleging
i ntentional and/or negligent m srepresentation, fraudul ent
conceal ment, unfair or deceptive practices in violation of HRS
Chapter 480, bad faith, breach of contract, negligence, and
intentional infliction of enotional distress. Ckanura prayed for
restitution in the amount of $50,000; special, general, treble,
and punitive damages; costs of suit; and pre-judgnent interest.

At trial in January 2007, Ckanura testified that the
wor k done did not neet her specifications or was defective. She,
however, called no expert to testify as to whether the work
conpl eted was defecti ve.

Ruling partially in Ckanmura's favor, the circuit court
entered the foll owi ng conclusions of |aw

10. Count 111 (Fraudul ent Conceal ment). As to Count
111, [Okamura] failed to prove that the defendant [sic]
intentionally conceal ed material fact or that there was
intent to defraud [ Okanura].

11. Count 1V (Unfair and Deceptive Practices). Her e
t he defendant [sic] used the letterhead of a licensed
contractor without know edge or consent of the contractor.
When doi ng so, the defendant [sic] knew that this was to be
used in litigation between [Okamura] and CTC, and the Court
concludes that this constitutes an unfair and deceptive act
by defendant [sic], in violation of HRS 8481A-3(a)(2) and
(3); and 8480-2 and 8§480-13. However, the Court does not
conclude that the contract is void.

12. Here [ Okanmura] has requested restitution, and
for JET to take out some, but not all, of the work it
performed. This is not practical. For exanpl e, [ Okamura]
is not asking for the closet to be removed and restored, not
asking for the stucco to be renoved. Basically [Okamura] is
asking the Court to require an unlicensed contractor without
a building permit to performwork, and the Court will not

countenance such an action.

13. Additionally, there is only one case that the
Court could find where restitution was permtted, and that
was under a very different statutory schenme, where it was
specifically provided for in the statute.

15. Count VI (Breach of Contract). [ Okanura] failed
to prove the ampunt of damages for any such breach. She is
really claimng poor workmanship, but there was no expert to
descri be how the workmanship failed to meet up to standards.

18. Count | X (Punitive Damages). [ Okanmura] did not
prove by clear and convincing evidence a claimthat could
justify an award of punitive damages.

4
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19. [ Okanmura] alleged that [Sawako] is liable as a
partner with [Calvin]. In terms of the argument regarding
partnership, [Sawako] never represented herself as a partner
and she never participated in the business. The fact that
she had a bank account where business funds were deposited
is really insufficient to prove a partnership. Kienitz v.
Peggy Rodgers, 40 Haw. 1 (1953); see also Cooper v. Spencer
238 S.E. 2d 805 (1977) (Virginia case). There were other

cases that | found persuasive that the defendants cited in
their closing argument. And there is also no partnership by
est oppel

20. In sunmary [ Okamura] has prevailed on the 8480

claimand under 8480-13 is awarded $1000 plus attorney's
fees and costs as the prevailing party. [ Okamura] has not
prevailed on all the other counts.

Following trial, both parties requested attorneys' fees
and costs, claimng they were entitled to themas the prevailing
party. After hearing the argunents, the circuit court rul ed:

[Hlere we had an unlicensed contractor using a |licensed
contractor's letterhead. You also had the unlicensed
contractor failing to get a building permt, and so | think
when you |l ook at in essence the totality of the case, the
480 claim while there were nom nal damages, this was a
failure of proof on [Okanmura's] part. It was not that the
unlicensed contractor did everything correctly, it was far
fromthat, and so when | |look at the entire case and when

|l ook at how the clains were intertwi ned, |'ve done a rough
apportionment. I'"ve factored in, in nmy view, the argunents
that the defense has made and in a sense | ooked at sone

of fset for the defendant's [sic] claimed fees and costs, and
this is | think a fair and appropriate bottomline in terns
of factoring all of those different circumstances in, and so
I'"'m denying the defendant's [sic] requests for fees and
costs. "Il grant [Okamura's] in a reduced anmount of

$20, 000 in fees and all the costs.

On Septenber 11, 2007, the circuit court entered an
"Order Granting in Part and Denying in Part [Ckunura's] Mdtion
for Attorney's Fees and Costs, Filed July 18, 2007" and an "Order
Denyi ng [ Def endants'] Modtion for Attorneys' Fees and Costs, Filed
August 10, 2007."

The circuit court entered the Judgnent on Septenber 26,
2007 and found that Okanura had prevailed over Calvin on the
unfair and deceptive practice claimand awarded her $1,000.00 in
damages, $20,000.00 in attorney's fees, and $2,533.69 in costs
fromCalvin. The circuit court dismssed all of Ckanura's clains
agai nst Sawako and JET, and entered judgnent in favor of Sawako
and JET and agai nst Okanur a.
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1. STANDARDS OF REVI EW
A Concl usi ons of Law (CQOLs)

[ The appellate] court reviews the trial court's COLs
de novo. A COL is not binding upon an appellate court and
is freely reviewable for its correctness. Mor eover, a COL
that is supported by the trial court's [findings of fact]
and that reflects an application of the correct rule of |aw
will not be overturned

Bhakta v. County of Maui, 109 Hawai ‘i 198, 208, 124 P.3d 943, 953
(2005) (internal quotation marks, citations, and brackets in

original omtted).
B. Attorney's Fees

[ The appellate] court reviews the denial and granting
of attorney's fees under the abuse of discretion standard.
The same standard applies to [the appellate] court's review
of the ampunt of a trial court's award of attorney's fees.
An abuse of discretion occurs if the trial court has clearly
exceeded the bounds of reason or has disregarded rules or
principles of law or practice to the substantial detrinment
of a party litigant.

Chun v. Bd. of Trs. of the Enpl oyees' Ret. Sys. of the State of

Hawai ‘i, 106 Hawai ‘i 416, 431, 106 P.3d 339, 354 (2005) (internal
gquotation marks, citations, brackets in original, and ellipses

omtted) (quoting Chun v. Bd. of Trs. of the Enployees' Ret. Sys.

of the State of Hawai‘i, 92 Hawai‘i 432, 439, 992 P.2d 127, 134
(2000)).

I11. DI SCUSSI ON

A HRS § 444-22 DOES NOT REQUI RE UNLI CENSED
CONTRACTORS, WHO HAVE BEEN PAID PRIOR TO
COVMPLETI ON OF THE JOB, TO DI SGORGE PAYMENTS.

Ckanmura contends that a person who contracts with an
unlicensed contractor is automatically entitled to recover from
that contractor where there is a dispute over the contractor's
wor K.

Okanura argues that HRS § 444-22 supports the
conclusion that an unlicensed contractor cannot receive paynent
for work perfornmed. Section 444-22 provides:

8§444-22 Civil action. The failure of any person to
comply with any provision of this chapter shall prevent such
person fromrecovering for work done, or materials or
supplies furnished, or both on a contract or on the basis of
t he reasonabl e value thereof, in a civil action, if such

6



NOT FOR PUBLICATION IN WEST'SHAWAI‘Il REPORTS AND PACIFIC REPORTER

person failed to obtain a license under this chapter prior
to contracting for such work.

This court has held that § 444-22 "bars civil actions
by unlicensed contractors.”™ Jones v. Phillipson, 92 Hawai ‘i 117,
125, 987 P.2d 1015, 1023 (App. 1999). See also Shultz v. Lujan,
86 Hawai ‘i 137, 140, 948 P.2d 558, 561 (App. 1997) (footnote
omtted) ("[I]f a person contracts to performthe work of a

contractor but, at the tine of contracting, the person is not
licensed to do the work, then that person is prohibited from
bringing civil action to recover paynent for work done.").
Section 444-22 does not provide that a party who uses an
unlicensed contractor nmay recover paynents already nade.

2. Restitution requested by Ckanmura was an

i nappropriate renedy for breach of contract.

Okanura contends the circuit court erred in rejecting
her request for "restitution.” Okanura argued bel ow that the
circuit court should order Defendants to renove sone of the
fixtures that had been installed, restore part of the house to
its pre-construction condition, and to return the noney paid.?®

Restitution is required when a person "has been
unjustly enriched at the expense of another." Durette v. Al oha
Plastic Recycling, Inc., 105 Hawai ‘i 490, 502, 100 P.3d 60, 72
(2004) (quoting Restatenent of Restitution 8 1 (1937)). As such
restitution is an equitable renmedy. This court recognizes the

principle that "equity has always acted only when | egal renedies
wer e i nadequate." Porter v. Hu, 116 Hawai ‘i 42, 55, 169 P.3d
994, 1007 (App. 2007) (internal quotation marks and citation
omtted). Therefore, to maintain a claimfor restitution,

Okanura needed to establish "the absence of an adequate renedy at
law." 1d. (internal quotation marks and citation omtted).

An adequate renmedy in contract was available in this
case because Okanura could bring suit for breach of contract,

5 On appeal, Okanura values "restitution" at $76,000 plus repairs to
the home, although it is unclear how Okamura arrived at that val ue because the
facts in the record show she paid Defendants approxi mtely $50, 000.

7
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notw t hstanding the fact that the contract was nade with an
unlicensed contractor. See Jones, 92 Hawai ‘i at 126, 987 P.2d at
1024 (footnote omtted) ("HRS § 444-22 does not bar a nenber of
the public, who is a party to such a contract, frombringing suit
to recover breach of contract danages from an unlicensed
contractor."). GOkanura argues that Jones does not bar "the
consuner fromtreating the contract as void and seeking
restitution.” To the contrary, Jones holds that "a contract with
an unlicensed contractor is not void ab initio." 92 Hawai ‘i at
126, 987 P.2d at 1024 (sone enphasis in original and sone added).

Okanura al so i nappropriately relies on HRS § 480-12
(2008 Repl.), which concerns contracts made using unfair and
deceptive practices. The circuit court did not find that Calvin
had engaged in unfair and deceptive practices as to the contracts
wi th Okamura. Accordingly, these contracts are not void under
HRS 8§ 480-12. Therefore, the circuit court did not err in
refusing restitution.

Okanura contends the circuit court erred by finding
t hat Defendants proved the val ue of the work done. This argunent
appears to be based on Ckanura's belief that the circuit court
permtted a "set-off" to Defendants by allow ng Defendants to
retain paynments nade by Okanura. However, Defendants retain
Ckanura' s paynents because the circuit court found that Ckamura
failed to neet her burden of proving damages. Even if Ckamura
proved that she was entitled to damages, Defendants woul d be
entitled to set-off anpbunts paid for |abor and nmaterial s agai nst
Okanura's recovery, regardless of any violations of HRS Chapters
444 or 480. See Hraga v. Bal donado, 96 Hawai ‘i 365, 372, 31
P.3d 222, 229 (App. 2001). Therefore, Ckanura's contention
regarding the "set-off" is unavailing.

3. The circuit court did not err in awardi ng nom nal
damages, but not punitive or treble danages.

Ckanmura contends the circuit court erred in not
awar di ng trebl e damages when it found that Calvin had viol ated
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HRS Chapter 480. HRS 8 480-13(b)(1) (Supp. 2004) provides in
rel evant part:

8§480-13 Suits by persons injured; amount of recovery,
injunctions.

(b) Any consumer who is injured by any unfair or
deceptive act or practice forbidden or declared unl awful by
section 480-2:

(1) May sue for damages sustained by the consuner,
and, if the judgment is for the plaintiff, the
plaintiff shall be awarded a sum not |ess than
$1, 000 or threefold damages by the plaintiff
sust ai ned, whichever sumis the greater, and
reasonabl e attorneys' fees together with the
costs of suit[.]

Because Calvin was found to have viol ated Chapter 480
when he used Pham s |etterhead, Okanura was entitled to at | east
$1,000 in damages. As Okanura did not present proof of dammges
caused by Calvin, the circuit court awarded her the m ni num
damages all owed. Okanura fails to show how the circuit court
erred in doing so.

Okanura contends the circuit court erred in not
awar di ng punitive damages. Renedies in an unfair and deceptive
trade practices claim the sole claimon which Gkanura prevail ed,
are governed by HRS 8§ 480-13, which nmakes no provision for
punitive damages. Zanakis-Pico v. Cutter Dodge, Inc., 98 Hawai ‘i
309, 319, 47 P.3d 1222, 1232 (2002). Therefore, Ckamura was not
entitled to punitive danages.

4. The circuit court's finding that there was no
fraudul ent conceal nent was not erroneous where the
statute requires disclosure fromlicensed
contractors.

Okanura contends the circuit erred in denying her
fraudul ent conceal nent cl ai m where Defendants did not provide
"witten disclosure" as required by HRS 8 444-25.5 (Supp. 2010).°

5 HRS § 444-25.5 provides:

8§ 444-25.5 Disclosure; contracts. (a) Prior to entering
into a contract with a homeowner involving home construction or
i mprovements and prior to the application for a building permt,

(continued. . .)
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Section 444-25.5 provides that it applies to "licensed
contractors."” Because Calvin, Sawako, and JET were not |icensed,
they do not fall within in the anbit of § 444-25.5. Therefore,
Okanura's fraudul ent conceal ment claimfails.

5. The circuit court did not err in finding that

Sawako was not a partner.

Okanura contends the circuit court erred by concl uding
t hat Sawako was not a partner in JET.

HRS § 425-101 (2004 Repl.) defines a partnership as "an
associ ation of two or nobre persons to carry on as co-owners a

(...continued)
licensed contractors shall

(1) Explain verbally in detail to the homeowner all Ilien
rights of all parties perform ng under the contract
including the homeowner, the contractor, any
subcontractor or any material man supplying commodities
or |l abor on the project;

(2) Expl ain verbally in detail the homeowner's option to
demand bondi ng on the project, how the bond would
protect the homeowner and the approxi mate expense of
t he bond; and

(3) Di scl ose all information pertaining to the contract
and its performance and any other relevant information
that the board may require by rule.

(b) Al'l licensed contractors perform ng home construction
or improvenments shall provide a witten contract to the honmeowner.
The written contract shall

(1) Contain the information provided in subsection (a) and
any other relevant information that the board may
require by rule;

(2) Contain notice of the contractor's right to resolve
al l eged construction defects prior to commencing any
litigation in accordance with section 672E-11;

(3) Be signed by the contractor and the homeowner; and

(4) Be executed prior to the performance of any hone
construction or inprovenent.

(c) For the purpose of this section, "homeowner" neans the
owner or |essee of residential real property, including owners or
| essees of condom nium or cooperative units.

(d) Any violation of this section shall be deemed an

unfair or deceptive practice and shall be subject to provisions of
chapter 480, as well as the provisions of this chapter.

10
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business for profit." An "essential elenent"” of a partnership is
"an agreenment to share profits.”™ Wnkelbach v. Honol ul u
Amusenent Co., 20 Haw. 498, 503 (Haw. Terr. 1911); see also

Buf f andeau v. Shin, 60 Haw. 280, 281, 587 P.2d 1236, 1237 (1978).
Such an agreenent "nmay be express or inplied, and nmay be proven

by direct evidence, or by proof of facts and circunstances from
whi ch the agreenent of the parties nmay be ascertained.” Shinn v.
Edw n Yee, Ltd., 57 Haw. 215, 218, 553 P.2d 733, 737 (1976). See
also HRS § 425-103 (2004 Repl.). \Whether a partnership exists is
a question of fact for determ nation by the trier of fact,

revi ewed under the clearly erroneous standard. |1n re Tax Appeal
of OW Ltd. P ship, 4 Haw. App. 487, 494, 668 P.2d 56, 62
(1983).

Okanura relies on JET's billing practices as evidence
of an inplied agreenent to share profits. Evidence presented at
trial showed that paynents by custoners to JET were deposited
into a bank account jointly held by Sawako and her nother;
Sawako, upon Calvin's request, wired noney to Sawako's father in
Japan; and Sawako's father woul d use the noney to purchase
products for export to Hawai ‘i. Sawako testified that noney for
famly expenses were also paid fromthe bank account she shares
with her nother. Based on this evidence, we cannot concl ude the
circuit court erred in holding that "[t]he fact that [Sawako] had
a bank account where business funds were deposited is really
insufficient to prove a partnership.”

Okanura al so contends Sawako shoul d be estopped from
denying the existence of a partnership based on representations
made to Okanmura. HRS § 425-119 (2004 Repl.) allows the court to
recogni ze a partnership where a person who "by word or conduct,
purports to be a partner, or consents to being represented by
another as a partner.” Okanura relies on several representations
as the bases for her estoppel claim (1) Calvin's estimte set
forth both his and Sawako's name and phone nunber, (2) Okamura's
testinmony that Calvin introduced Sawako as "ny partner” at a
di nner neeting with Okanura, and (3) the fact that Okanura wote

11
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a check to Sawako as partial paynent on the contract. There was
no evi dence that Sawako herself purported to be a partner or gave
her consent to be held out as Calvin's partner. Ckanmura does not
di spute the circuit court's finding that Sawako herself never
purported to be Calvin's business partner. Accordingly, the
circuit court did not err in refusing to apply partnership by

est oppel agai nst Sawako.

B. CROSS- APPEAL.

On cross-appeal, Defendants object to the award of
attorney's fees to Ckamura and denial of attorneys' fees to
Sawako.

CGenerally, each party to litigation pays its own
expenses except in instances where a statute, stipulation, or
agreenent provides that the prevailing party may shift the fees
to his or her opponent. Taomae v. Lingle, 110 Hawai ‘i 327, 331,
132 P.3d 1238, 1242 (2006).

1. The circuit court did not abuse its discretion in
awardi ng attorney's fees to Ckanura.

HRS § 480-13 provides the basis for shifting fees and
costs to consuners who succeed on an action alleging unfair and
deceptive practices. The circuit court found for Ckanmura on her
HRS Chapter 480 clai mand awarded her nom nal damages and
attorney's fees and costs as the prevailing party.

Def endants object to the anpbunt awarded Okamura on the
ground that the docunmentation submtted by Ckamura's attorney
showed "bl ock billing," which did not allow the circuit court to
apportion the fees between covered and uncovered cl ai ns.

Al ternatively, Defendants argue that the circuit court erred in
finding that the Chapter 480 claim"intertwi ned" with the clains
for which Ckamura was not a prevailing party. |n apportioning
attorneys' fees between successful and unsuccessful clainms, the
trial court nust determ ne whether the clains "involve[d] a
common core of facts or [were] based on related | egal theories.”
See Schefke v. Reliable Collection Agency, Ltd., 96 Hawai ‘i 408,

12
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445, 32 P.3d 52, 89 (2001) (quoting Hensley v. Eckerhart, 461
U S. 424, 435, 103 S. C. 1933, 1940 (1983)). The record shows
that the circuit court determ ned the clains were intertw ned,

reviewed the billing submtted by Ckanura's attorney, nmade a
"rough apportionnment” of fees, and ultimtely reduced the
attorneys' fees fromthe $54,000 requested to $20,000. Because
the circuit court apportioned the fees between Okanura's
successful and unsuccessful clains and reasonably explained its
basis for the fee award, we do not conclude that the circuit
court abused its discretion. Cf. Price v. AIG Hawai‘i Ins. Co.,
107 Hawai ‘i 106, 113, 111 P.3d 1, 8 (2005) (remandi ng where | ower
court, where apportionnment was required, did not explain its fee
award); Hensley, 461 U S. at 437, 103 S. C. at 1941.

2. The circuit court abused its discretion in denying
fees to Sawako.

The circuit court found that Sawako was a prevailing
party, but denied her any attorney's fees. This is
irreconcilable with the provision in HRS § 607-14 (Supp. 2010),
which requires that in assunpsit actions, the attorney's fees of
the prevailing party be paid by the losing party. The action
bel ow was in the nature of assunpsit because Ckanura's Conpl ai nt
al | eged breach of contract and requested contractual damages and
qguasi -contractual relief. See Blair v. Ing, 96 Hawai ‘i 327, 332,
31 P.3d 184, 189 (2001). Therefore, attorney's fees should have
been awarded to Sawako.

G ven that Sawako and Cal vin shared an attorney,
Sawako's fees should, to the extent possible, be apportioned from
the fees attributable to Calvin's defense. The circuit court
should do this on remand.

V. CONCLUSI ON

The "Order Denying Defendants Calvin Wllianms, Jr.,
Sawako W lianms, and Japan Exterior Technol ogies' Mtion for
Attorneys' Fees and Costs, Filed August 10, 2007" filed on
Septenber 11, 2007 is vacated insofar as the order denies

13
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attorney's fees and costs to Sawako from Ckanmura; the Judgnent
filed on Septenber 26, 2007 in the Grcuit Court of the First
Circuit is vacated to the extent that the circuit court failed to
award attorney's fees and costs in favor of Sawako and agai nst
Okanura; and this case is remanded to the circuit court to
determ ne the amount of attorney's fees and costs to which Sawako
Wllians is entitled. The Judgnment is affirmed in all other
respects.

DATED: Honol ul u, Hawai ‘i, February 24, 2011.
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