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NO. 30492

I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

In the Matter of ALCHA | SLAND ENTERPRI SES LLC,
Notice of Failure to Conply with Hawaii Revi sed
Statutes and Conmm ssion’s Regul ations; Oder to
Show Cause Why Respondent’s Operating Authority
Shoul d Not Be Suspended or Revoked

APPEAL FROM THE PUBLI C UTI LI TI ES COW SSI ON
(DOCKET NO. 2009-0198)

ORDER DI SM SSI NG APPEAL
FOR LACK OF APPELLATE JURI SDI CTI ON
(By: Fol ey, Presiding Judge, Fujise and Leonard, JJ.)

Upon review of the record, it appears that we do not
have jurisdiction over Appellant Al oha Island Enterprises, LLC s
(Appel l ant Al oha Island Enterprises), appeal fromthe foll ow ng
two orders that Appellee State of Hawai ‘i Public Utilities
Conmmi ssion's (Appellee PUC)! entered:

(1) a February 11, 2010 order revoking Appellant Al oha
Island Enterprises' certificate of public convenience
and necessity (the February 11, 2010 revocation
order), and

(2) an April 8, 2010 order dism ssing Appellant Aloha
Island Enterprises' February 24, 2010 motion for
reconsi deration of the February 11, 2010 revocation
order and denying Appell ant Al oha |Island Enterprises
February 24, 2010 motion to enlarge the time period
for filing a notice of appeal

As expl ai ned bel ow, Appellant Al oha Island Enterprises did not
perfect its right to appeal pursuant to Hawai ‘i Revi sed Statutes
(HRS) § 271-32 (2007) and HRS § 271-33 (2007).

Adm ni strative appeal s commence in a circuit court

"[e] xcept as otherw se provided[.]" HRS 8§ 91-14(b) (1993 & Supp.
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2009). Wth respect to appeals from Appell ee PUC s orders, the

Hawai ‘i | egi sl ature has provi ded ot herw se:

HRS Chapter 271, the Motor Carrier Law, regul ates the
commercial transportation of people and property. The PUC
adm ni sters HRS Chapter 271; HRS Chapter 269 governs the PUC
and al so applies to the adm nistration of HRS Chapter 271
where not inconsistent. HRS § 271-2 (1993).

Wt hin HRS Chapter 271, there are two rel evant

statutory provisions governing appeals: HRS § 271-32(e)
(1993) and HRS § 271-33 (1993).

In re Robert's Tours & Transportation, Inc., 104 Hawai ‘i 98, 102,

85 P.3d 623, 627 (2004). "[Bloth HRS §§ 271-32(e) and -33 al | ow
a party to appeal froma final PUC order, provided that the party
has filed (and the PUC has denied) a notion for reconsideration
of the PUC s order[.]" 1d. at 104, 85 P.3d at 629. HRS § 271-

32(e) provides:

(e) An appeal shall lie, subject to chapter 602, from
every order made by the comm ssion that is final, or if
prelimnary, is of the nature defined by section 91-14(a),
in the manner provided for civil appeals fromthe circuit
court; provided the order is made after reconsideration or
rehearing or is the subject of a notion for reconsideration
or rehearing, which the comm ssion has denied. An appea
shall lie, subject to chapter 602, in the manner provided
for civil appeals fromthe circuit courts, only by a person
aggrieved in the contested case hearing provided for in this
section.

HRS § 271-32(e) (enphases added). Furthernore, HRS § 271-32(b)
provides a ten-day tinme [imt for filing the mandatory notion for

reconsi der ati on:

(b) The motion for reconsideration or a rehearing
shall be filed within ten days after the decision and order
has been served and shall set forth specifically the ground
or grounds on which the applicant considers the decision or
order to be unl awful. No person shall in any court urge or
rely on any ground not so set forth in the notion.

HRS § 271-32(b) (enphasis added). HRS § 271-33
provides in rel evant part:

From the order made on an application for
reconsi deration or rehearing by the public utilities
comm ssion under this chapter, an appeal shall lie, subject
to chapter 602, in the manner and within the time provided
for civil appeals fromthe circuit courts and by the rule of
court; provided the order is final, or if prelimnary is of
the nature defined by section 91-14(a).
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HRS § 271-33 (enphases added). Therefore, "under HRS § 271-
32(e) . . . and HRS § 271-33 . . . , the aggrieved party may
appeal froma PUC order only after the party has noved for, and
the PUC has deni ed, reconsideration of the order.” In re
Brandon, 113 Hawai ‘i 154, 156, 149 P.3d 806, 808 (App. 2006)

(di sm ssing an appeal for lack of jurisdiction when an appell ant
failed to file, and obtain an adjudication of, a notion for
reconsi deration of a PUC order). Furthernore, because HRS § 271-
32(b) provides that "[n]o person shall in any court urge or rely
on any ground not so set forth in the notion [for
reconsideration][,]" the Suprenme Court of Hawai ‘i has recogni zed
that "appellants cannot raise . . . errors on appeal to this
court . . . [that] were not specifically set forth in their
petition for reconsideration to the [Public Utilities] Comm ssion

as required by HRS § 271-32(b)." Application of Charley's Tour

and Transp., 55 Haw. 463, 467, 522 P.2d 1272, 1276 (1974)

(footnote omtted). Accordingly, atinely notion for
reconsi deration is necessary to both (a) perfect a party's right
to assert an appeal froma PUC order and (b) formally raise the
i ssues that the party wants an appellate court to review

The timng of the mandatory notion for reconsideration
is ajurisdictional issue. "The notion for reconsideration or a

rehearing shall be filed within ten days after the decision and

order has been served[.]" HRS § 271-32(b) (enphasis added); see
al so Hawai i Admi nistrative Rules (HAR) 8§ 6-61-137 (2010) ("The
nmotion shall be filed within ten days after the decision or order

is served upon the party[.]"). Service of an order by Appellee
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PUC upon an aggrieved party is effective on the date when "[t]he
docunent is properly stanped, addressed, and nailed to the |ast
known address of the party on file with the conm ssion or to its
attorney." HAR § 6-61-21(d)(3) (2010). Furthernore, when
Appel | ee PUC serves an order by mail, "two days shall be added to
the prescribed period." HAR 8§ 6-61-21(e). In the instant case,
Appel | ee PUC served the February 11, 2010 revocation order on
Appel I ant Al oha Island Enterprises by mail on February 11, 2010.
Therefore, the | ast day when Appellant Al oha Island Enterprises
could file a notion for reconsideration was twelve days |ater, on
Tuesday, February 23, 2010. HRS § 271-32(b); HAR 8 6-61-21(e);
HAR 8§ 6-61-137. However, Appellant Al oha Island Enterprises
filed its February 24, 2010 notion for reconsideration one day

| ate, on Wednesday, February 24, 2010. Therefore, Appellant

Al oha Island Enterprises' February 24, 2010 notion for

reconsi deration was untinmely under HRS 8§ 271-32(b), HAR § 6-61-
21(e), and HAR 8§ 6-61-137, and Appellee Aloha Island Enterprises
failed to perfect its right to assert an appeal. Al though
Appel | ee Aloha Island Enterprises also noved Appellee PUC to
enlarge the ten-day tinme limt for its notion for reconsideration
pursuant to HAR 8 6-6-23(a)(2) (2010), Appellee PUC denied the
notion to enlarge tine based on Appellee PUC s finding that
Appel | ee Aloha Island Enterprises did not show "excusabl e
neglect,” as HAR 8§ 6-6-23(a)(2) requires for enlargenent of

time. Furthernore, Appellee PUC "may not extend the tinme for
taki ng any action on jurisdictional matters[.]" HAR § 6-6-

23(a)(2). Wth respect to the jurisdictional issue of tineliness

-4-



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

in civil appeals, the Suprenme Court of Hawai ‘i has consistently
"held that this type of jurisdictional defect can neither be
wai ved by the parties nor disregarded by the court in the

exercise of judicial discretion.” Ass’'n of Apartnent Owmers of

Governor Ceghorn v. MF.D., Inc., 60 Haw. 65, 70, 587 P.2d 301

304 (1978).

Based on the untineliness of Appellee Al oha Island
Enterprises's February 24, 2010 notion for reconsideration of the
February 11, 2010 revocation order, neither the February 11, 2010
revocation order nor the April 8, 2010 order dism ssing Appell ant
Al oha Island Enterprises' February 24, 2010 notion for
reconsideration is an appeal abl e order under HRS § 271-32(e) and
HRS § 271-33. Absent an appeal abl e order, we lack jurisdiction
over Appeal No. 30492.

Therefore, IT IS HEREBY ORDERED that this appeal is
di sm ssed for |ack of appellate jurisdiction.

DATED: Honol ul u, Hawai ‘i, Septenber 3, 2010.

Presi di ng Judge

Associ at e Judge

Associ at e Judge



