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Def endant - Appel | ant Ranson J. K. Bullard (Bullard) was
convi cted of excessive speeding, in violation of Hawaii Revised
Statutes (HRS) 8§ 291C 105(a)(1) and (a)(2) (2007)!' for driving

! HRS § 291C-105 (2007) provides in relevant part:

Excessive Speeding. a) No person shall drive a notor
vehicle at a speed exceeding

(1) The applicable state or county speed limt by thirty
m | es per hour or nore; or

(2) Ei ghty mles per hour or nmore irrespective of the
applicable state or county speed limt

(b) For the purposes of this section, "the applicable
state or county speed limt" nmeans:

(1) The maxi mum speed |limt established by county
ordi nance;

(2) The maxi mum speed limt established by official signs
pl aced by the director of transportation on highways
under the director's jurisdiction; or

(conti nued. ..
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his vehicle at least thirty mles per hour over the applicable
speed limt and/or in excess of eighty mles per hour. The
District Court of the First Circuit (district court)? entered its
Judgnent on Novenber 4, 2009. Both Bullard and Plaintiff-
Appel l ee State of Hawai ‘i (State) agree that pursuant to State v.
Fitzwater, 122 Hawai ‘i 354, 227 P.2d 520 (2010), Bullard's
excessi ve speedi ng conviction nust be vacated because there was
insufficient foundation laid to support the adm ssion of the
speed check card, which was used to verify the accuracy of the
officer's speedoneter. As in Fitzwater, w thout the speed check
card, there was insufficient evidence to establish the accuracy
of the speedoneter in the officer's vehicle and to support
Bul l ard' s conviction for excessive speeding. The parties

di sagree, however, over whether entry of judgnent on the non-
crimnal traffic infraction of "regular" speeding, in violation
of HRS § 291C-102(a) (1) (2007),2 is appropriate.

In Fitzwater, the Hawai ‘i Suprenme Court, after vacating
Fitzwater's excessive speeding conviction for |ack of sufficient
evi dence, remanded the case for entry of judgnent on the |esser
i ncluded non-crimnal infraction of regular speeding, in

Y(...continued)

(3) The maxi mum speed limt established pursuant to
section 291C-104 by the director of transportation or
the counties for school zones and construction areas
in their respective jurisdictions.

2 The Honorable T. David Wo presi ded.

3 HRS § 291C-102 (2007) provides in relevant part:

Nonconpliance with speed Ilimt prohibited. (a) A person
violates this section if the person drives:

(1) A motor vehicle at a speed greater than the maxi mum
speed limt other than provided in section 291C-105;
or

(2) A motor vehicle at a speed |l ess than the m ni mnum speed
limt,
where the maxi mum or mni mum speed limt is established by county

ordi nance or by official signs placed by the director of
transportation on hi ghways under the director's jurisdiction.

2
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violation of HRS § 291C-102(a)(1). 1d. at 357, 227 P.3d at 523.
Cting Fitzwater, the State argues that we should simlarly
remand the case for entry of judgnment for regul ar speeding
because there was sufficient evidence to establish that Bullard
drove his car at a speed exceeding the maximumspeed limt. On
the other hand, Bullard contends that Fitzwater was wong in
remandi ng the case for entry of judgnent for the non-crim nal
traffic infraction of regul ar speedi ng because a non-cri m nal
traffic infraction cannot be a |l esser included offense of a
crimnal offense.

Based on Fitzwater, we reject Bullard' s contention that
regul ar speedi ng cannot be treated as a | esser included offense
of excessive speeding for purposes of determ ning whether entry
of judgment for regular speeding is appropriate. However, we do
not agree with the State that entry of judgnment against Bullard
for regul ar speeding is appropriate based sinply on the State's
show ng that there was sufficient evidence at trial to support a
regul ar speeding violation. Instead, we conclude that where an
appel l ate court determ nes that evidence necessary to prove the
greater offense was erroneously admtted, the erroneous adm ssion
of that evidence nust be harnl ess beyond a reasonabl e doubt with
respect to the lesser included offense for the entry of judgnent
on the | esser included offense to be appropriate. |In Bullard's
case, we conclude that the error in admtting the speed check
card was harnm ess beyond a reasonabl e doubt wth respect to
Bul lard' s regul ar speeding violation. Accordingly, we remand the
case for entry of judgnent against Bullard for regul ar speeding,
in violation of HRS § 291C-102(a)(1).

BACKGROUND

Bul l ard was charged with driving a notor vehicle at a
speed exceeding the applicable speed Iimt by thirty mles per
hour or nore and/or driving at a speed exceeding eighty mles per
hour irrespective of the applicable speed Iimt, in violation of
HRS § 291C-105(a) (1) and/or HRS 8§ 291C-105(a)(2).
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Bullard was cited for excessive speeding by Honol ulu
Police Departnent O ficer Corinne Rivera (Oficer Rivera). At
trial, Oficer Rivera testified that she had been a patrol
of ficer for alnost twenty-one years. On the evening of March 24,
2009, Oficer Rivera was on duty, driving a 2003 Toyota 4Runner,
whi ch was her "subsidi zed" police vehicle. Oficer R vera
testified that since obtaining her vehicle in 2004, it had been
subject to a "speed check"” on a yearly basis, with the |ast two
speed checks done at a shop she referred to as "Roy's." During
t he speed checks, Oficer Rivera' s car was placed on a nmachine
that "calculates the [car's] speed to see if it's accurate
according to their machine."”

At trial, over Bullard s objection, the district court
admtted a speed check card from Roy's Kalihi Autonotive Center &
Towi ng for the speedoneter of Oficer Rivera' s vehicle. The
speed check card contained a certification date of July 17, 2008,
and an expiration date of July 17, 2009. According to the speed
check card, the speedoneter of Oficer R vera s vehicle was
accurate at speeds of 25, 35, 45, 55, 65, 75, 85, and 95 mles
per hour.

Oficer Rivera testified that on March 24, 2009, at
approxi mately 10: 00 p.m, she encountered Bullard while traveling
west bound on the H1 freeway near Wi kel e and headed t oward
Wai ‘anae. Bullard, who was driving an Acura TL, cut in front of
O ficer Rivera, causing her to step on her brake to sl ow down.

At that point, Oficer Rivera was traveling with the fl ow of
traffic. Oficer Rivera flashed her highlights at Bullard to | et
hi m know he had cut in front of her. Bullard "accel erated" and
he "just started to take off." Even with her w ndows up, Oficer
Ri vera heard Bullard' s vehicle accelerate, with the sound of

Bull ard' s engine increasing to a "higher frequency" and getting

| ouder .

Bul lard's vehicle imediately pulled away from O fi cer
Ri vera's vehicle, which was traveling fifty-five mles per hour.
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Oficer Rivera described Bullard's action in pulling away from
her as foll ows:

. [By the Prosecutor:] . . . . [Dlid [Bullard's
car] pull away from you?

A. [By Officer Rivera:] Yes, it pulled away from
me, um -- right away.

Q. Ri ght away?

A. Yes.

Q. And, um -- based on your 21 years experience in
patrol, when he took off, how fa -- would you say it was
fast or just trying to get out of your way or was he, uh --
taking off at -- so at this point you're going 55.

A. Yes.

Q. And whey you say he took off, what did that
based on your 21 years of ex -- of experience, what did that

indicate to you at this point?

A. That he was speedi ng away.

Q. He was speeding.

A. Yeah.

Q. Speedi ng above the speed |imt.
A. Yes.

O ficer Rivera accelerated to pursue Bullard. Wen she
got behind Bullard, Oficer R vera paced Bullard' s vehicle for
approximately two-tenths of a mle, maintaining the sane di stance
bet ween herself and Bullard. Oficer R vera s speedoneter showed
that Bullard was traveling 91 mles per hour during this pacing.
Oficer Rivera testified that speed |imt signs in the area
showed that the speed limt was fifty-fife mles per hour, and
the district court took judicial notice, based on a speed
schedul e proffered by the State, that the applicable speed limt
was fifty-five mles per hour. Oficer Rivera pulled Bullard
over and cited himfor excessive speeding and unsafe | ane change.

The State rested after calling Oficer Rivera. Bullard
moved for judgnment of acquittal, which the district court denied.
Bul lard then testified in his own defense.
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Bullard testified that on the evening of March 24,
2009, he had finished work and was on his way honme. Wile
changi ng | anes, he "forgot to check [his] blind spot,” and
"accidently cut [Oficer Riveral] off." Bullard testified that,
at that point, he was going about 45 or 50 mles per hour.
Oficer Rivera "high beanmed" Bullard, so Bullard "sped up to like
70" to give Oficer Rivera space. Bullard knew he was going 70
m |l es per hour because he | ooked at his speedoneter. Bullard

admtted that he had been speeding. He stated, "I nean, like |
admt that | was speeding, but it's not excessively. . . . | was
going like at the nost 70." Later, Bullard revised his estimate

and testified that at nost, he was traveling between 70 and 75
m | es per hour.
After hearing the evidence, the district court found
Bullard guilty as charged of excessive speeding. The district
court found that Bullard had been traveling at a speed of 91
mles per hour in an area where the speed Iimt was 55 mles per
hour, and that Bullard was "both speeding over 80 ml|es an hour
and al so speeding nore than 30 mles per hour in excess of the
speed limt."
DI SCUSSI ON
| .
Bul | ard argues that pursuant to the Hawai ‘i Suprene
Court's decision in Fitzwater, 122 Hawai ‘i 354, 227 P.2d 520, the
State failed to lay a sufficient foundation to support the
adm ssion of the speed check card. He further argues that
wi t hout the speed check card, there was insufficient evidence to
support his conviction for excessive speeding. The State
concedes error on both these points. W agree with the State's
concession of error because we conclude that Fitzwater provides
controlling authority that Bullard' s argunents on these two
points are correct.



FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

.
A

W now turn to the question disputed by the parties,
namel y, whether entry of judgnent against Bullard on the non-
crimnal traffic infraction of regular speeding, in violation of
HRS § 291C-102(a)(1), is appropriate in this case.

In State v. Malufau, 80 Hawai ‘i 126, 906 P.2d 612
(1995), the Hawai ‘i Suprene Court di scussed whether the
protection agai nst double jeopardy under the United States and
Hawai ‘i Constitutions "bars retrial on 'lesser' included offenses
after a determ nation on appeal that insufficient evidence was
presented at trial to support a conviction [on the greater
offense.]" 1d. at 134-35, 906 P.2d at 620-21. 1In the context of
t hat di scussion, the suprene court noted that federal courts and
nost state courts followthe rule that "if an appellate court
deens the evidence insufficient as a matter of law to support a
jury's guilty verdict on a greater offense but finds the evidence
sufficient to support a conviction on a |esser included offense,
it my enter a judgnment of conviction on that |esser included
offense.” |d. at 135, 906 P.2d at 621 (block quote format and
citations omtted). The Hawai ‘i Supreme Court stated the
rationale for this rule as foll ows:

When the evidence is found insufficient on appeal only
as to the greater offense then it is clear that had
the trial judge acted properly the |l esser offense
woul d have gone to the jury and would have certainly
resulted in conviction, as is reflected by the fact
that the jury's actual verdict shows that the jury
found the existence of every element of the

|l esser-included offense as well.

Id. at 135-36, 906 P.2d at 621-22 (block quote format, brackets,
and citation omtted).

The Hawai ‘i Suprenme Court noted that in Lockhart v.
Nel son, 488 U. S. 33, 38 (1988), the United States Suprenme Court
had "reaffirmed the principle that the doubl e jeopardy clause
does not bar retrial after a conviction is overturned on the
basis of trial error.”™ Malufau, 80 Hawai ‘i at 136, 906 P.2d at
622. The Hawai ‘i Suprene Court stated:

7
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"Fromthis, it would seemto follow that if the appellate
court has also found some error in the trial [in addition to
a determ nation that insufficient evidence to support a
conviction of the greater offense was presented at trial],
then it is proper to remand the case for retrial on the

| esser included offense."

Id. (citation omtted; brackets in original). The Hawai ‘i
Suprene Court held that "remanding a case for retrial on |esser
i ncl uded of fenses followi ng an appell ate determ nati on that
i nsufficient evidence to support a conviction of a greater
of fense was presented at trial does not offend the double
j eopardy clause"” of the United States Constitution or the Hawai ‘i
Constitution.* The suprenme court concluded that there was
i nsufficient evidence to support Ml ufau's conviction on the
charged offense of first degree assault, but sufficient evidence
to support convictions on the | esser included offenses of second
and third degree assault. 1d. at 133-34, 906 P.2d at 619-20.
The suprene court remanded the case for retrial on these | esser
i ncluded offenses. 1d. at 134, 138, 906 P.2d 620, 624.

In cases decided after Ml ufau, the Hawai ‘i Suprene
Court has remanded the case for entry of a judgnent of
conviction, instead of retrial, on the |esser included offense
after concludi ng on appeal that there was insufficient evidence
to support the conviction on the greater offense. State v. Line,
121 Hawai ‘i 74, 90-91, 214 P.3d 613, 629-30 (2009); State v.
Wal | ace, 80 Hawai ‘i 382, 414-16, 910 P.2d 695, 727-29 (1996).
The suprene court cited Malufau in support of these decisions.
Li ne, 121 Hawai ‘i at 90, 214 P.3d at 629; Willace, 80 Hawai ‘i at
416, 910 P.2d at 729.

B
In Fitzwater, 122 Hawai ‘i at 377-78, 227 P.3d at 543-
44, the Hawai ‘i Suprenme Court remanded the case for entry of a
j udgnment on the lesser included traffic infraction of regular
speedi ng after concluding that there was insufficient evidence to

4 The supreme court further held that remanding the case for retrial on
the |l esser included offense in this situation also did not violate HRS § 701-
111(1)(c) (1993). Malufau, 80 Hawai‘ at 137, 906 P.2d at 623

8
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support Fitzwater's excessive speeding conviction. Fitzwater was
charged with excessive speeding for traveling 70 mles per hour
in an area where the speed Iimt was 35 mles per hour, thereby
exceeding the applicable speed [imt by at least 30 mles per
hour, in violation of HRS § 291C-105(a)(1). The officer who
issued the citation testified that he paced Fitzwater's notorcyle
traveling at 70 mles per hour for two tenths of a mle based on
the officer's speedoneter reading. |1d. at 358, 227 P.3d at 524.

The trial court relied upon alternate grounds in
finding beyond a reasonabl e doubt that Fitzwater's speed was 70
mles an hour. The trial court relied upon its finding that the
speed check evidence showed that the officer's speedoneter had
been found to be accurate at both 65 and 75 mles per hour. 1d.
at 360, 227 P.3d at 526. The trial court alternatively relied
upon its finding that "irrespective" of the speed check evidence,
the officer's pacing of Fitzwater at 70 mles per hour was
"reasonably accurate" based on the officer's testinony that he
had operated his patrol car alnost daily for over a year,
observed the operation of the speedoneter, and found that it
seened to be operating normally at all tinmes. |1d.

The suprenme court's analysis in concluding that the
entry of judgenent on regul ar speedi ng was appropriate was, in
rel evant part, as follows:

As noted above, the district court relied on alternate
grounds in finding that Fitzwater's "speed was 70 mles an
hour beyond a reasonable doubt." In addition to the speed
check evidence, which we have concl uded was i nproperly
admtted, the district court held that [Officer] Ah Yat's
testi mony that he had been operating his vehicle al nost
daily for over a year and observed that his speedoneter
seemed to be operating normally at all times provided an
i ndependent basis for concluding that Fitzwater had exceeded
the speed Ilimt by 35 mles per hour. Simlarly, inits
Answering Brief to the [Intermedi ate Court of Appeals], the
State argued that this testimony by Ah Yat was sufficient
"to establish that the speedoneter of the police vehicle was
accurately operational on the date of the offense . . . ."

"HRS § 701-114(1)(a) and (b) (1993) requires proof
beyond a reasonabl e doubt of each element of the offense
Lo [State v.] Assaye, 121 Hawai ‘i [204,] 216, 216
P.3d [1227,] 1239 [(2009)] (quoting [State v.] Manewa, 115
Hawai i [343,] 357-58, 167 P.3d [336,] 350-51 [(2007)]). To
prove that Fitzwater was speeding excessively in violation

9
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of HRS & 291C-105, the State nust prove beyond a reasonable
doubt that Fitzwater was driving at a speed exceeding the
speed limt by 30 mles per hour or nore. |d. Ah Yat
testified that Fitzwater was traveling 70 mles per hour in
a 35 mle per hour zone, which was 5 m | es per hour greater
than the threshold established by HRS § 291C-105. Ot her
than Ah Yat's testimony that his speedometer appeared to
have been operating normally throughout the previous year
there was no other adm ssible evidence to establish that Ah
Yat's speedometer was accurate and in proper working order.
Thus, we must deci de whether Ah Yat's testimony alone was
sufficient to establish beyond a reasonable doubt that the
speedometer on his police vehicle was accurate to within 5
m | es per hour on the night of the offense. W conclude
that it was not, given the relatively small margin of error
of 5 mles per hour.

Accordingly, there was insufficient evidence in the
record to sustain Fitzwater's conviction under HRS §
291C- 105, and the conviction nmust be vacat ed. Cf. Assaye,
121 Hawai ‘i at 216, 216 P.3d at 1239. However, there was
sufficient evidence to establish that Fitzwater was driving
his vehicle "at a speed greater than the maxi mnum speed
limt" in violation of HRS § 291C-102(a)(1), based on
Fitzwater's adm ssion during his testimny that he was
driving in excess of the speed Iimt, as well as Ah Yat's
testimony. See State v. Simpson, 64 Haw. 363, 370, 641 P.2d
320, 325 (1982) ("Under the 'waiver doctrine' appellate
courts will review the sufficiency of the evidence in |ight
of all the evidence presented in the record."); State v.
Pudi quet, 82 Hawai ‘i 419, 423-425, 922 P.2d 1032, 1036-1038
(App. 1996) (considering the entire record, including the
defendant's testinony, in assessing the sufficiency of the
evidence); State v. Gomes, 117 Hawai ‘i 218, 224, 177 P.3d
928, 934 (2008) (concluding that because the defendant "put
on evidence after noving for a judgment of acquittal at the
end of the State's case, he waived any error in the denial™"
of this motion). Accordingly, we remand for entry of a
judgment that Fitzwater violated HRS § 291C-102(a)(1), in
accordance with the applicable statutes governing
non-crimnal traffic infractions. Cf. State v. Line, 121
Hawai ‘i 74, 90, 214 P.3d 613, 629 (2009) ("It is established
that 'if an appellate court determ nes that the evidence
presented at trial was insufficient to support a conviction
of a greater offense but sufficient to support a conviction
of a lesser included offense, the court may remand for entry
of judgment of conviction on the |esser included offense.'")
(citation omtted).

Id. at 377-78, 227 P.3d at 543-44 (footnote and brackets in
original omtted; enphases added).
C.

Cting Fitzwater, the State argues that because there
was sufficient evidence presented at trial to prove that Bullard
"was nonconpliant with the speed limt," this court should remand
the case for entry of a judgnment that Bullard commtted the
infraction of regular speeding, in violation of HRS § 291C

10
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102(a)(1). We conclude that the State's nere showi ng that the
evi dence presented at trial was sufficient to establish that
Bullard commtted a regul ar speeding infraction is not enough, by
itself, to warrant the entry of judgnent on the regul ar speedi ng
infraction. Such a showi ng would be sufficient to justify
remandi ng Bullard's case for retrial on the | esser included
regul ar speeding infraction. However, to warrant remand for
entry of judgnment on the regular speeding infraction, the State
must al so show that the erroneous adm ssion of the speed check
evi dence was harnl ess beyond a reasonabl e doubt as to the
determ nation that Bullard commtted the regul ar speeding

i nfraction.

The general authority of an appellate court to remand a
case for entry of judgnment on the | esser included offense,?®
rather than retrial, when the evidence is insufficient to support
the greater offense for which the defendant was convicted but is
sufficient to support a |lesser included offense, is based on the
followng rationale: "[T]here is no need to retry a defendant
for a lesser included offense when the el enents of the |esser
i ncl uded of fense were necessarily proven to the jury beyond a
reasonabl e doubt in the course of convicting the defendant of a
greater offense."” State v. Haynie, 867 P.2d 416, 418 (N. M
1994). In Malufau, the Hawai ‘i Suprene Court echoed this
rationale for the appellate court's authority to direct entry of
judgnent on the |esser included offense. The suprene court
expl ai ned that because the verdict on the greater offense shows
that the jury nmust have found the existence of every el enent of
the |l esser included offense, "it is clear that had the trial
judge acted properly [by granting judgnment of acquittal on the
greater offense for insufficient evidence], the |lesser [included]

5 For purposes of our analysis, we will use the term "l esser included
of fense" to refer to an offense or violation of a |lower class and grade than
the greater offense and which the trier of fact necessarily found had been
committed in finding the defendant guilty of the greater offense. See
Mal uf au, 80 Hawai i at 138, 906 P.2d at 624; Wallace, 80 Hawai ‘i at 415, 910
P.2d at 728.

11
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of fense woul d have gone to the jury and woul d have certainly
resulted in conviction." Malufau, 80 Hawai ‘i at 135-36, 906 P.2d
at 621-22.

Adifficulty arises, however, where the appellate court
determ nes that certain evidence presented to the trier of fact
was inproperly admtted. In a typical appeal in which the
appel l ate court finds that evidence was erroneously admtted, we
do not sinply affirmthe defendant's conviction upon a
determ nation that the properly admtted evidence was sufficient
to support the defendant's conviction. |Instead, we anal yze
whet her despite the sufficiency of the properly admtted
evi dence, there is a reasonable possibility that the trial
court's erroneous adm ssion of evidence m ght have contributed to
the defendant's conviction. See State v. Machado, 109 Hawai ‘i
445, 452-53, 127 P.3d 941, 948-49 (2006). In other words, we
anal yze whet her the erroneous adm ssion of evidence was harnl ess
beyond a reasonabl e doubt. 1d. Wuere evidence is inproperly
admtted, we cannot know for sure (i.e., beyond any possible
doubt) whether the trier of fact woul d have reached the sane
result without the inproperly admtted evidence. Neverthel ess,
we affirmthe defendant's conviction if we can say that the error
was harm ess beyond a reasonabl e doubt .

Logic dictates that the sane harm ess error anal ysis
must apply in determ ning whether entry of judgnent on the |esser
i ncluded offense is appropriate where the erroneous adm ssi on of
evi dence renders the evidence insufficient as to the greater
of fense, but sufficient as to a | esser included offense. See
Doreus v. United States, 964 A 2d 154, 157-60 (D.C. 2009)
(appl yi ng harm ess error analysis in deciding whether entry of
j udgnment on | esser included offense was appropriate in |ight of
erroneous adm ssion of evidence); see also Allison v. United
States, 409 F.2d 445, 451 (D.C. Cr. 1969) (concluding that for
an appellate court to exercise its authority to enter judgnent on
a lesser included offense, it nust be clear that "no undue
prejudice will result to the accused"). This analysis is

12
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particularly inportant when the evidence erroneously admtted is
rel evant to proving elenents for the greater offense and the
| esser included offense. The trier of fact's finding that the
greater offense had been commtted establishes that it also found
that the prosecution had proved the elenents of the | esser
i ncluded of fense. However, the potential effect of the erroneous
adm ssion of evidence on the |esser included offense nust be
determ ned before entry of judgnent on the | esser included
offense is appropriate. Oherw se, the appellate court may be
directing entry of judgnent on the |lesser included offense in a
case where the erroneous adm ssion of evidence prejudiced the
defendant's rights as to both the greater offense and the | esser
i ncl uded of f ense.

D.

The deci sions of the Hawai ‘i Suprene Court are
consistent wwth this analysis. For exanple, in Ml ufau the
suprene court concluded that there was insufficient evidence of
first degree assault of which Ml ufau was convicted, but
sufficient evidence of the |esser included offenses of second and
third degree assault. Ml ufau, 80 Hawai ‘i at 132-34, 906 P.2d at
618-20. The suprene court also held that the trial court had
erred in permtting a doctor to testify about the severity of the
injuries that the victi mwould have sustained in the absence of

treatnent. 1d. at 130, 906 P.2d at 616. The suprenme court
remanded for a newtrial on the |lesser included offenses, instead
of for entry of judgnment on a |l esser included offense. |[d. at

138, 906 P.2d at 624. Al though the supreme court did not
specifically discuss the harm ess error analysis, it suggested
that the erroneous adm ssion of the doctor's testinony was not
harm ess as to the | esser included offense of second degree
assault. In discussing whether HRS § 701-111(1)(c) barred
retrial, the suprene court noted that "if Ml ufau had been
convicted of assault in the second degree, we would have held
there was sufficient evidence to sustain the conviction, but
woul d have remanded for a retrial in light of the circuit court's

13
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erroneous adm ssion of Dr. Walczak's testinony." 1d. at 137, 906
P.2d at 623.

In Wal | ace, the suprene court held that the trial court
erred in admtting a chemst's testinony about the net weight of
cocai ne seized from Wal | ace because an i nadequate foundati on had
been laid regarding the reliability of the scale used to weigh
the cocaine. Wallace, 80 Hawai ‘i at 412, 910 P.2d at 725.

Wthout the erroneously admtted evidence, there was insufficient
evi dence to prove the charged offense of first degree pronotion
of a dangerous drug, which required proof that Wall ace possessed
at | east one ounce of cocaine. |1d. at 413, 910 P.2d at 726. The
suprene court remanded the case for entry of judgnent of
conviction on the lesser included offense of third degree
pronoti on of a dangerous drug, which only required proof that
Wal | ace possessed cocaine in any anmount. |d. at 416, 910 P.2d at
729. The erroneous adm ssion of the evidence regarding the net
wei ght of the cocaine was clearly harm ess beyond a reasonabl e
doubt as to the included offense of third degree pronotion of a
dangerous drug since that |esser included offense did not require
proof of the weight of the cocai ne.

Simlarly in Fitzwater, the erroneous adm ssion of the
speed check card was harnl ess beyond a reasonabl e doubt as to the
i ncluded infraction of regular speedi ng because the trial court's
express findings made clear that it found Fitzwater guilty of
excessi ve speeding "irrespective" of the speed check evidence.
Fitzwater, 122 Hawai ‘i at 360, 227 P.3d at 526. The trial
court's express findings definitively established that it would
have found that Fitzwater had commtted the infraction of regular
speedi ng even w t hout the speed check evidence.?®

6 As noted, the supreme court held that without the speed check card,
the evidence was insufficient to prove excessive speeding but was sufficient
to prove the lesser included speeding infraction. Fitzwater, 122 Hawai ‘i at
377-78, 227 P.3d at 543-44.
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E.

Bullard's case is different fromFitzwater because
there are no conparable findings by the trial court on how it
woul d have viewed the evidence irrespective of the speed check
card. In Bullard' s case, the district court did not enter
findings establishing that it would have found that Bullard
commtted a regular speeding infraction even if the speed check
card had not been admtted. Accordingly, we nust determ ne
whet her the erroneous adm ssion of the speed check card was
harm ess beyond a reasonabl e doubt as to the |esser included
regul ar speeding infraction in deciding whether to renmand
Bul lard's case for retrial or for entry of judgnment on the |esser
i ncl uded regul ar speeding infraction.

We concl ude, under the facts of this case, that the
erroneous adm ssion of the speed check card was harm ess beyond a
reasonabl e doubt with respect to the | esser included regul ar
speeding infraction. The properly admtted evi dence showed t hat
after cutting in front of Oficer R vera, who had been traveling
with the flow of traffic, Bullard "accelerated,” "just started to
take off," and imedi ately pulled away from O ficer Rivera. Mire
significantly, Bullard hinself admtted in his testinony that he
had been speeding, that he "sped up to like 70" in a 55 mles per
hour zone, and that "at nost" he was traveling between 70 and 75
mles per hour. Under these circunstances, there is no
reasonabl e possibility that the erroneous adm ssion of the speed
check card m ght have affected the district court's finding that
Bull ard drove his car in excess of the maxi mum55 mles per hour
speed limt.

F.

We reject Bullard' s argunent that Fitzwater was w ong
in remandi ng the case for entry of judgnment for the non-crim nal
traffic infraction of regular speedi ng because a non-cri m nal
traffic infraction cannot be a |l esser included offense of a
crimnal offense. Bullard provides no persuasive expl anation for
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why the analysis applicable to | esser included crimnal offenses
shoul d not also apply to | esser included traffic infractions.

In any event, Bullard acknow edges that Fitzwater
rejected "the claimhe advances here," but he argues that
Fitzwater was wongly decided. This court is not at liberty to
overturn a decision of the Hawai ‘i Suprene Court. Accordingly,
we reject Bullard' s contention that we lack the authority to
remand the case for entry of judgnment on the | esser included
traffic infraction of regul ar speedi ng.

CONCLUSI ON

We vacate the Novenber 4, 2009, Judgnent of the
district court, and we remand the case for entry of a judgnent
that Bullard commtted the traffic infraction of regular
speeding, in violation of HRS § 291C-102(a)(1).
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