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NO. 30083
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Pl aintiff-Appellee, v.
ROBERT LEE WLLIS, Defendant-Appel | ant

APPEAL FROM THE CI RCUI T COURT OF THE THI RD Cl RCUI T
(CR. NO. 06-1-512)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Nakanura, Chief Judge, Fujise and Leonard, JJ.)

Def endant - Appel | ant Robert Lee WIllis (WIIlis) appeals
fromthe Judgnment entered on Septenber 9, 2009, by the Grcuit
Court of the Third Grcuit (Grcuit Court), convicting and
sentencing himfor three counts of Robbery in the Second Degree
in violation of Hawaii Revised Statutes (HRS) § 708-841 (1993).
WIllis challenges the Crcuit Court's Septenber 3, 2009 Order
Denyi ng Defendant's Mdtion to Wthdraw Pl ea.?

On appeal, WIlis contends: (1) the Grcuit Court's
Fi ndi ngs of Facts (FOFs) 8-14, 16, 18-21, 23-30 are clearly
erroneous; (2) the Grcuit Court erred in concluding that Wllis
"has not met his burden of showing fair and just reasons for the

1 The Honorable Gl enn S. Hara entered the Judgment of Conviction and

Sentence on behalf of the Honorable Greg K. Nakamura, who accepted WIllis's
guilty plea. Judge Hara also presided over WIllis's hearing on his notion to
wi t hdraw pl ea and entered the Septenber 3, 2009 Order Denyi ng Defendant's
Motion to W thdraw Pl ea.
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wi t hdrawal of his plea as Defendant entered his GU LTY pl eas
knowi ngly, intelligently, and voluntarily;" and (3) the Grcuit
Court abused its discretion in denying WIlis's notion to

wi thdraw his guilty pl ea.

Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve WIllis's point of error as foll ows:

(1) The challenged FOFs are supported by substanti al
evidence. WIIlis's appointed counsel, Stanton Gshiro (Gshiro),
testified that: (1) WIlis entered into a plea agreenent which
contenpl at ed cooperation with the State in order to increase the
i kelihood of receiving a probation sentence; (2) WIlis was
never prom sed or guaranteed probation, but instead, "cooperation
with the [S]tate was designed to maxim ze his opportunity to get
a sentence of probation;"” (3) the State, w thout prom sing or
commtting to a particular sentencing recommendati on woul d
"listen" to | aw enforcenent's recommendation; (4) WIIlis's bai
was reduced to facilitate his cooperation with the police; and
(5) the Grcuit Court would commt to the bail reduction and
potentially consider any probation recommendation before
sentencing. Although WIlis presented contrary testinony and
stated that Gshiro told himhe would get probation, the Crcuit
Court's decision to reject WIllis's testinony in favor of
testinony fromother witnesses will not be disturbed on appeal.
See State v. Eastman, 81 Hawai ‘i 131, 139, 913 P.2d 57, 65 (1996)
("An appellate court will not pass upon the trial judge's

decisions with respect to the credibility of witnesses and the
wei ght of the evidence, because this is the province of the trial
judge.") (citations omtted).

Furthernore, the challenged FOFs are al so supported by
testinmony from O ficers Shimabukuro and El ari onoff, which
provided that: (1) neither officer made any promses to Wllis
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regardi ng sentencing; (2) WIlis effectuated supervised narcotics
transactions for O ficer Shimbukuro in Hlo, and |ater for
Oficer Elarionoff in Kona; (3) WIlis's transfer to Kona was
due, at least in part, to the location of his famly; (4) WIllis
was unsuccessful in infiltrating the targeted drug organi zation
in West Hawai ‘i and none of his supervised transactions resulted
in prosecution, which was |largely based on WIlis's | ack of
credibility; and (5) WIIlis was not authorized to possess
narcotics or a firearmat Mauna Kea State Park on May 6, 2008.
Accordi ngly, we conclude that the FOFs are supported by
substantial evidence and are not clearly erroneous.

(2) & (3) A defendant does not have an absolute right
to wwthdraw a guilty plea. State v. Jim 58 Haw. 574, 575, 574
P.2d 521, 522 (1978). Hawai‘i Rules of Penal Procedure (HRPP)
Rul e 32(d) (2006) provides:

A notion to withdraw a plea of guilty or of nolo contendere
may be nmade before sentence is imposed or inposition of
sentence is suspended; provided that, to correct manifest
injustice the court, upon a party's nmotion submtted no
later than ten (10) days after imposition of sentence, shall
set aside the judgment of conviction and permt the
defendant to withdraw his plea.

When a request to withdraw a guilty plea is nade before
sentence is inposed, the court observes a "liberal approach," and
"the court should grant the notion if the defendant has presented
a fair and just reason for his request and the State has not
relied upon the plea to its substantial prejudice.” State V.
Gones, 79 Hawai ‘i 32, 36 897 P.2d 959, 963 (1995) (citation
omtted; bracketed material added). The second prong of the
“liberal approach"” is conditioned upon satisfaction of the first
because "t he absence of substantial prejudice does not support or
resurrect a defendant's pre-sentence notion to withdraw a guilty
or no contest plea where no fair and just reason for w thdrawal
has been presented.” State v. Merino, 81 Hawai‘i 198, 223, 915
P.2d 672, 697 (1996) (citation omtted).
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The two fundanental bases for showing a fair and just
reason for wwthdrawing a guilty plea are: (1) the defendant did
not knowingly, intelligently, or voluntarily waive his or her
rights; or (2) changed circunstances or new information justify
wi t hdrawal of plea. Gones, 79 Hawai ‘i at 37, 897 P.2d at 964.°
The defendant has the burden of establishing plausible and
legitimate reasons for withdrawal of a guilty plea. State v.
Costa, 64 Hawai ‘i 564, 565, 644 P.2d 1329, 1331 (1982).

At the hearing on the notion to withdraw his plea,
WIllis asserted that he was guaranteed a probation sentence for
hi s cooperation per a "secret agreenent"” between the State and
WIllis. WIIlis maintained that this secret agreenent was known
by all parties and the GCircuit Court even though it was not
referenced at the plea-taking hearing and not included in the
plea offer letter, change of plea form plea agreenent
attachnent, or the bail conditions sealed for WIllis's
protection. Because the terns of the purported secret agreenent
were not incorporated into the record, WIllis argued that the
plea was faulty and he was entitled to wthdrawal. The State
argued, and the Circuit Court found, that there was no prom se or
guarantee of a probation sentence in exchange for WIllis's
cooperation with the police.

On appeal, WIlis's theory of the case has sonewhat
shifted. WIIlis now asserts that, even if there was no prom se
for probation fromthe State, the fact that WIllis believed such
a promse was part of the plea agreenent is the dispositive
issue. WIIlis argues that because he entered his guilty plea
based on a m sapprehension, the plea was not know ng,
intelligent, and voluntary.

2 Although the supreme court in Gomes applied these fundanmental bases
to a HRPP 32(d) motion to withdraw a nolo contendere plea, this court has
applied Gomes to HRPP 32(d) notions to withdraw guilty pleas as well. See,
e.g., State v. Topasna, 94 Hawai ‘i 444, 452, 16 P.3d 849, 857 (App. 2000).

4
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WIllis's argunent of "m sapprehension” is not supported
by the evidence in the record. 1In fact, WIlis's claimdirectly
contradicts the representations he made to the Grcuit Court
during the plea-taking hearing. 1In response to the Grcuit
Court's questioning in open court at the February 6, 2008 change
of plea hearing, WIllis confirnmed that: (1) he understood the
nature of the charges; (2) he was pleading of his own free wll;
(3) his plea was not the result of force or threat; (4) he
understood that by pleading guilty he would be waiving his right
to a public trial; (5) he understood that he could be subject to
a 10-year prison termand/or a fine of $25,000 in regard to each
count; (6) he believed he was guilty of three counts of Second
Degree Robbery; (7) the terns of the plea agreenent were that in
exchange for his guilty plea, he wll pay restitution, the State
will not argue for extended terns of inprisonnment, the State
agrees he can argue for any |legal sentence, and his bail wll be
reduced to $40, 000, subject to conditions; (8) he understood the
terms of the plea agreenent; (9) he had no questions about the
terms of the plea agreenent; (10) there were no prom ses nmade to
hi m ot her than those in the plea agreenent; (11) he signed the
plea form and (12) he reviewed the change of plea formwth his
| awyer .

Furthernore, Gshiro's testinmony was that WIllis had
actual know edge, at the tine of his guilty plea, that his
cooperation with the police, even if successful, did not
guarantee him a probation recomendation fromthe State nor
guarantee that the Grcuit Court would inpose a termof probation
at sentencing.

We find no support for WIlis's assertion that at the
time he entered his guilty plea he believed he woul d be
guar ant eed probation for cooperating, in any capacity, with the
police. WIIlis's assertion is inconsistent with the Crcuit
Court's finding that "[t]there was never an agreenent and/or
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prom se fromthe State that [WIlis] would get probation.™
Accordingly, we conclude that the Crcuit Court did not abuse its
di scretion in denying WIlis's pre-sentence notion to wthdraw
his guilty plea.

For these reasons, the Crcuit Court's Septenber 9,
2009 Judgnent is affirnmed.

DATED: Honol ul u, Hawai ‘i, Cctober 25, 2010.
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Jeffrey A Hawk Chi ef Judge
(Hawk Sink Ignacio & Waters)
f or Def endant - Appel | ant

Darien WL.C Nagata Associ ate Judge
Deputy Prosecuting Attorney
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Associ at e Judge



