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In this appeal, we are called upon to determ ne whet her
(1) an otherw se noot controversy nmay be kept alive by a dispute
over the award of attorneys' fees and costs; and (2) whether the
underlying nmerits of a noot appeal nust be addressed to determ ne
whet her the trial court's award of attorneys' fees and costs to
the "prevailing party" was proper. W hold that (1) a dispute
over the award of attorneys' fees and costs does not prolong the
life of an otherw se noot controversy; and (2) while an appellate
court does have jurisdiction to consider whether the award of
attorneys' fees and costs was proper, the nerits of the underlying
nmoot controversy wll not be considered in determ ning whether the
reci pient of the attorneys' fees and costs award was the
"prevailing party."
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This appeal stens froma conplaint for declaratory
judgnent filed in the Grcuit Court of the First Grcuit (circuit
court)! by Plaintiff-Appell ee The Queen Emma Foundati on (The
Foundat i on) agai nst Def endant s- Appel |l ants Andre Stephen Tati bouet
(Tati bouet) and Coral Reef Devel opnent, LLC (Coral Reef
Devel opnment) (collectively referred to as "Defendants"). Through
its conplaint, The Foundati on sought a judgnment "declaring that
Def endants are not entitled to convert the Coral Reef Hotel into a
condomnium. . . ." The Foundation's conplaint and request for
relief turned on the interpretation of a |lease, referred to herein
as "the Lot 30-A Anended Lease," which covered property owned by
The Foundation on which the Coral Reef Hotel was situated. The
Foundati on was the "LESSOR' under the Lot 30-A Anended Lease and
Tati bouet held the position of a "LESSEE." The circuit court
granted The Foundation's conpl aint for declaratory judgnent and
al so awarded attorneys' fees and costs in favor of The Foundation
as the prevailing party in the total anount of $534, 708. 73.

The Defendants appeal ed these decisions. Tatibouet
subsequently paid the attorneys' fees and costs award plus accrued
interest. Defendants filed an opening brief, arguing that the
circuit court erred in granting declaratory relief to The
Foundation. They also argued that the circuit court erred in
awar di ng The Foundation attorney's fees and costs because The
Foundation "should not be the prevailing party."

Shortly after Defendants filed their opening brief,

Tati bouet filed for bankruptcy. Tatibouet's bankruptcy filing
automatically stayed this appeal. The proceedings in this appeal
wer e suspended for three years while Tati bouet's bankruptcy
proceedi ng was being resolved. During the bankruptcy proceeding,
Tat i bouet assigned and conveyed his interest in the Lot 30-A
Amended Lease to a third party. In addition, Coral Reef

Devel opnent was adm nistratively term nated by the Departnent of

! The Honorable Victoria S. Marks presi ded.
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Commerce and Consuner Affairs (DCCA) for failure to file annual
reports and pay required fees.

On March 5, 2008, this court ordered Tatibouet to file a
report on the status of his bankruptcy proceeding. On April 8,
2008, Tati bouet responded that he received a di scharge under the
bankruptcy code in Cctober 2007 and that a Final Decree had been
entered. Tatibouet stated that as the result of the term nation
of his bankruptcy case, the automatic stay of this appeal was no
| onger in effect, and he requested that proceedings in this appeal
be resuned.

The Foundati on subsequently filed a notion to dism ss on
the ground that this appeal is noot. The Foundation asserts that
Tati bouet and Coral Reef Devel opnent no | onger have an interest in
the Lot 30-A Anmended Lease or the Coral Reef Hotel, and they thus
have no "'right' or ability to conplete their |easehold
condom ni um zation schene,” which fornms the basis of the
underlying dispute. The Foundation argues that for this court to
render a decision on the circuit court's interpretation of the Lot
30- A Arended Lease "woul d be the equival ent of an advisory opinion
on an abstract point of law"

I n opposition, Defendants claimthat this appeal is not
nmoot because (1) Tati bouet still has a direct financial stake in
t he appeal since he seeks to vacate the award of attorneys' fees
and costs against him and (2) Tatibouet may file a future action
agai nst The Foundation for breach of the Lot 30-A Anended Lease.
Def endants al so contend that we nust address the underlying nerits
of this appeal, specifically, the proper interpretation of the Lot
30- A Arended Lease, because they are attacking the award of
attorneys' fees and costs on the ground that Tati bouet, and not
The Foundation, should have been the prevailing party.

For the reasons discussed bel ow, we conclude that: (1)

t he Defendants' clains challenging the nerits of the circuit
court's grant of declaratory relief are noot; (2) Tatibouet's
interest in overturning the attorneys' fees and costs award and
the possibility that he may seek to file a lawsuit for breach of
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the Lot 30-A Anmended Lease do not save his clains challenging the
merits of the circuit court's grant of declaratory relief from
being noot; and (3) w thout our reaching the nerits of the circuit
court's grant of declaratory relief, the circuit court's award of
attorneys' fees should be affirned.

BACKGROUND FACTS
A

The subject hotel, fornmerly known as the Coral Reef
Hotel (Hotel), is located on a |lot described as Lot 30-Ain
Wai ki ki. Lot 30-A was once part of a larger parcel described as
Lot 30. In 1965, Lot 30 was owned by The Foundation's predecessor
intitle? and was | eased to Wi ki ki Devel opnent Conpany (\WDC).
WDC, in turn, subleased Lot 30 to a third party, and the subl ease
was thereafter assigned to additional parties in separate

transactions. In 1969, the Hotel was built, and in 1972,
Tati bouet and ot hers purchased the Hotel and a portion of the
underlying | easehold of Lot 30 containing the Hotel. Lot 30 was

| ater subdivided into two lots, with Lot 30-A being the | ot
contai ning the Hotel.

I n Sept enber and Decenber 1975 and February 1976, an
anended | ease for Lot 30-A, the Lot 30-A Arended Lease, was
executed with the termof the |ease running until 2050. The
Foundati on was the "LESSOR' and Tati bouet was one of the
" SUBLESSEES" when the Lot 30-A Anended Lease was signed. Later in
1976, Tati bouet and others acquired the position of the "LESSEE"
under the Lot 30-A Anended Lease.

Article I X of the Lot 30-A Anended Lease provides in
pertinent part:

ARTI CLE | X

CONDOM NI UM DEVEL OPMENT

IT IS MUTUALLY COVENANTED AND AGREED by and between the

2 |'n 1965, The Foundation's predecessor in title was The Queen's
Hospital, which was |ater renamed The Queen's Medical Center. For purposes of
simplicity, we will use "The Foundati on" when referring to any of its
predecessors in title for Lot 30 or Lot 30-A
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parties hereto that LESSEE may with the written approval of
LESSOR devel op the dem sed prem ses into a residential or
comercial condom nium upon the following terns and

condi tions:

2. Hori zontal Property Regi ne. | f LESSEE shal
decide to develop or convert the prem ses on Lot 30A into a
condom ni um devel opment, then at LESSEE's request and
expense, LESSOR will join with LESSEE in executing a suitable
declaration submtting said premises to a Horizontal Property
Regi me by Chapter 514, Hawaii Revised Statutes, as now or
hereafter amended, thereby creating condom nium | easehold or
subl easehol d estates in each of the units and all conmon
el ements of the project constructed thereon. Such
decl aration and all condom ni um docunments shall be subject to
the written approval of the attorneys for LESSOR. The
schedul e of rents shall be subject to approval of LESSOR
Such condom ni um documents will provide for an association of
unit owners who shall at all times maintain a responsible
corporate managi ng agent approved by LESSOR for the
managenment and operation of said project and for the
coll ection and paynment when due on behalf of the hol ders of
the unit subl eased, all rents, taxes and other charges
t hereunder.

Any proposed condom nium subdivision shall be for a
period no |longer than this | ease and shall not be an
encunbrance upon the fee sinple title.

(Enphases added.)

I n 2003, Tatibouet noved forward with plans to convert
the Hotel into a condom nium and Coral Reef Devel opnent was
formed. Coral Reef Devel opnent was the proposed devel oper for
converting the Hotel into a condom nium and Tati bouet planned to
assign all of his interest in the Hotel to Coral Reef Devel opnent.
In March of 2003, w thout seeking or obtaining The Foundation's
approval for the condom ni um conversion, Defendants submtted a
Prelimnary Public Report and a Decl aration of Condom ni um
Property Regi ne® of Coral Reef Condom nium Project to the Hawaii
Real Estate Commi ssion. On May 6, 2003, The Foundation | earned of
Tati bouet's plans to convert the Hotel into a condom niumthrough
a newspaper article. On May 10, 2003, condom niumunits were
offered for sale to the public.

3 Condomi ni uns were previously referred to in the Hawaii Revi sed
Statutes as "horizontal property regimes,"” but the Hawai ‘i Legislature changed
the term nology to "condom nium property regime" in 1988. 1988 Haw. Sess.
Laws Act 65 § 2.
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On May 19, 2003, The Foundation filed its conplaint for
declaratory judgnent in the circuit court seeking a declaration
t hat Defendants were not entitled to convert the Hotel into a
condom nium The di spute between the parties largely turned on
the interpretation of Article I X of the Lot 30-A Anended Lease.

The circuit court interpreted Article I X to nmean "t hat
[ T] he Foundation would take steps to facilitate establishing a
condom ni um provi ded that the condom ni um woul d not extend beyond
the termof the | ease and provided that the condom ni um woul d not
encunber [T] he Foundation's fee sinple title." The circuit court
concluded that "[u] nder current |law, a condom nium cannot be
created on Lot 30-A wi thout encunbering [T]he Foundation's fee
sinple title."* Accordingly, the circuit court granted The
Foundation's conplaint for declaratory judgnment and ordered that

Def endant's [sic] are not entitled to convert the Cora
Reef Hotel into a condom nium and that all offerings,
mar keting, filings and subm ssion to the Real Estate
Commi ssion and the general public concerning such
purported conversion are not binding upon [T]he
Foundati on and are of no effect.

The Foundati on subsequently filed a notion for recovery
of its attorneys' fees and costs on the grounds that: (1) The
Foundation was the prevailing party; and (2) under the terns of
the Lot 30-A Anended Lease and Hawaii Revi sed Statutes (HRS)

8 607-14 (Supp. 2009), The Foundation was entitled to recover the
attorneys' fees and costs it incurred. The circuit court granted
The Foundation's notion but reduced the anbunt of attorney's fees
it had requested. As part of its Final Judgment, the circuit
court entered judgnment in favor of The Foundation and jointly and
several |y agai nst Defendants for attorneys' fees of $489, 304.51
and costs of $45,404.22, for a total of $534,708.73. Tatibouet

4 Wth respect to Coral Reef Devel opment, the circuit court further
concl uded that: (1) Tatibouet was required to obtain The Foundation's approva
and/ or consent to assign his interest in Lot 30-A to another entity such as
Coral Reef Devel opnent; and (2) Tatibouet had not assigned any interest in Lot
30-A to Coral Reef Devel opment, and Coral Reef Devel opment was not the
"LESSEE" and did not have the rights of the "LESSEE" under the Lot 30-A
Amended Lease
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paid the judgnment for attorney's fees and costs plus accrued
interest.?®
B.

Def endants filed a notice of appeal fromthe circuit
court's: (1) "Final Judgnent"; (2) "Findings of Fact, Concl usions
of Law and Order," which granted The Foundation's conpl aint for
declaratory judgnent; (3) "Order G anting The Queen Enmma
Foundation's Motion for Recovery of Attorney's Fees and Costs";
(4) "Order Denying Defendants' Mdttion to Alter or Amend the
Fi ndi ngs of Fact, Conclusions of Law and Order"; and 5) "Order
Denyi ng Defendants Andre Stephen Tati bouet's and Coral Reef
Devel opment, LLC s Mdtion for Summary Judgnent

In their opening brief, Defendants argue that the
circuit court erred in granting The Foundation's conplaint for
decl aratory judgnent, and they chall enge nunerous findings of fact
and conclusions of law issued by the circuit court in support of
its decision. Defendants also argue that the circuit court erred
in awarding attorney's fees and costs to The Foundati on because
The Foundati on shoul d not have been the prevailing party. In
addi tion, Defendants assert that the circuit court erred in: (1)
permtting the introduction of expert testinony on questions of
law; (2) denying Defendants' notion to alter or anend the
"Fi ndi ngs of Fact, Conclusions of Law and Order," which granted
The Foundation's conplaint for declaratory judgnent; and (3)
denyi ng Defendants' notion for summary judgnent.

After Defendants filed their opening brief and before
The Foundation's answering brief was due, Tatibouet filed for
bankruptcy, which automatically stayed this appeal. As a result
of the automatic stay, this appeal lay dormant for three years.®
As part of the bankruptcy proceedi ng, Taitbouet assigned and

5 Tatibouet asserts that he paid the judgment for attorney's fees and
costs because he could not afford a supersedeas bond and because The
Foundati on took the position that non-payment would constitute a breach of the
Lot 30-A Anended Lease.

5 There is no indication that Tatibouet attempted to seek relief from
the bankruptcy stay to pursue this appeal
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conveyed his interest in the Lot 30-A Anmended Lease to a third
party. In addition, on Decenber 7, 2007, Coral Reef Devel opnent
was adm nistratively termnated by the DCCA for failure to file
annual reports and pay required fees. This appeal resunmed after
Def endants notified this court in 2008 that a Final Decree had
been entered in Tati bouet's bankruptcy proceeding.

1. STANDARDS OF REVI EW
A. Moot ness

Courts "may not deci de noot questions or abstract
propositions of law." Life of the Land v. Burns, 59 Haw. 244,
250, 580 P.2d 405, 409 (1978) (citation and internal quotation
marks omtted). "It is axiomatic that nootness is an issue of
subject matter jurisdiction. Wether a court possesses subject
matter jurisdiction is a question of |aw revi ewabl e de novo."
Ham lton v. Lethem 119 Hawai‘i 1, 4-5, 193 P.3d 839, 842-43
(2008) (citation and internal quotation marks omtted).

B. Attorney's Fees and Costs

"The trial court's grant or denial of attorneys' fees
and costs is reviewed under the abuse of discretion standard."”
Kamaka v. Goodsill Anderson Quinn & Stifel, 117 Hawai ‘i 92, 105,
176 P.3d 91, 104 (2008) (citation, internal quotation marks, and
brackets omtted).

[11. DI SCUSSI ON
A. Moot ness

We first address the argunent raised by The Foundati on
inits notion to dismss this appeal and in its answering brief
t hat the nootness doctrine bars our consideration of Defendants'
cl ai ns.

1

In general, "this court does not have jurisdiction to
deci de abstract propositions of |aw or noot cases." Lathrop v.
Sakatani, 111 Hawai ‘i 307, 312, 141 P.3d 480, 485 (2006)
(citation, internal quotation marks, and brackets omtted). "A
case i s noot where the question to be determned is abstract and

8
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does not rest on existing facts or rights.” In re Application of
Thomas, 73 Haw. 223, 226, 832 P.2d 253, 254 (1992).

A case is moot if it has lost its character as a
present, live controversy of the kind that must exist if
courts are to avoid advisory opinions on abstract
propositions of law. The rule is one of the prudential rules
of judicial self-governance founded in concern about the

proper -- and properly limted -- role of the courts in a
dempcratic society. W have said the suit must remain alive
t hroughout the course of litigation to the moment of final

appel l ate di sposition to escape the mootness bar.

Kona O d Hawaiian Trails G oup v. Lynan, 69 Haw. 81, 87, 734 P.2d
161, 165 (1987) (citations, internal quotation marks, and brackets
omtted).

The mootness doctrine is said to enconpass the
circumstances that destroy the justiciability of a suit
previously suitable for determ nation. Put anot her way, the
suit must remain alive throughout the course of litigation to
the moment of final appellate disposition. Its chief purpose
is to assure that the adversary system once set in
operation, remains properly fueled. The doctrine seens
appropriate where events subsequent to the judgment of the
trial court have so affected the relations between the
parties that the two conditions for justiciability relevant
on appeal -- adverse interest and effective remedy -- have
been comprom sed.

Lat hrop, 111 Hawai ‘i at 312-13, 141 P.3d at 485-86 (citations and
bl ock quote format omtted).

The Foundation contends that Defendants' appeal has been
rendered noot by the transfer of Tatibouet's interest in the Lot
30- A Arended Lease and the Hotel to a third party during
Tati bouet's bankruptcy proceeding and by the adm nistrative
term nation of Coral Reef Devel opnent. |In support of its notion
to dism ss on nootness grounds, The Foundation submtted the
fol |l ow ng docunents:

1. A "Notice of Paynment Defaults and Ot her Materi al
Defaults"” (Default Notice) filed on Decenber 7, 2006, in
Tati bouet's bankruptcy proceedi ng, which stated that as the result
of Tatibouet's default on a |oan agreenent, "title to [the Hotel]
and [Tati bouet's] interest in the ground | ease thereto shall be
conveyed" to a third party.”’

" The Default Notice provi ded that the conveyance shall take place
"wi thout the need of a further order" of the bankruptcy court, unless

(continued. . .)
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2. An "Assignment of Lease" dated Decenber 21, 2006
filed in the Ofice of the Assistant Registrar of the Land Court,

State of Hawai ‘i, in which Tatibouet assigned and conveyed his
interest in the Lot 30-A Arended Lease to a third party.
3. A "Certificate of Adm nistrative Term nation"

i ssued by the DCCA, dated Decenmber 7, 2007, which states that
Coral Reef Devel opnent was administratively termnated for failure
to file annual reports and pay required fees.?®

The Foundati on argues that based on the events
established by these docunents, "it is undisputed that
[ Def endant s] have no current interest whatsoever” in the Lot 30-A
Amended Lease and the Hotel. The Foundation accordingly asserts
t hat Defendants "no | onger have any putative 'right' or ability to
conplete their | easehold condom nium zation schene.”™ In sum The
Foundation argues that the appeal is noot because a decision by
this court on the circuit court's interpretation of the Lot 30-A
Amended Lease "woul d equate to an advi sory opi nion on an abstract
point of [aw"

Def endants do not dispute that Tati bouet has assigned
and conveyed his interest in the Lot 30-A Anended Lease and the
Hotel to a third-party. Nor do they dispute that Coral Reef
Devel opnent has been admnistratively term nated. However
Def endants argue that the appeal is not noot because (1) Tati bouet
has a direct financial stake in the appeal since he is challenging
the circuit court's award of attorneys' fees and costs, and he is

(...continued)
Tati bouet or the creditors commttee filed a motion contesting the default and
t he bankruptcy court entered an order finding that no material default had
occurred.

8 Defendants acknow edge, and we agree, that "on notions related to
moot nesss, the appellate court may consider matters outside the record
Lo This proposition is supported by case authority. See, e.g.
Anderson v. Cain, 27 Haw. 415, 419 (Haw. Terr. 1923) (concluding that facts
that do not appear on the record, but which show that an appeal has been
rendered moot, "may be proved by extrinsic evidence"); lowa Mut. Ins. Co. V.
McCarthy, 572 N.W 2d 537, 540 n.1 (lowa 1997); State ex rel. Nelson v. Russo
729 N. E.2d 1181, 1182 (Ohio 2000). Def endants do not challenge the accuracy
of the docunents submtted by The Foundation. We therefore consider these
documents in determ ning whether the clains raised by Defendants in this
appeal are noot.

10
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challenging the circuit court's award on the basis that The
Foundati on shoul d not have been the prevailing party; and (2)
Tati bouet may file an action agai nst The Foundation for breach of
the Lot 30-A Amended Lease, which Tati bouet clains he cannot do
unl ess the circuit court's judgnent granting declaratory relief is
vacat ed.

2.

We concl ude that events occurring after the circuit
court's entry of its Final Judgnent have rendered Defendants’
challenge to the circuit court's grant of declaratory relief noot.
As noted, Tatibouet does not dispute that he has transferred his
interest in the Lot 30-A Arended Lease and the Hotel and to a
third party or that Coral Reef Devel opnent has been
admnistratively termnated. Therefore, the controversy
under | yi ng The Foundation's conplaint for declaratory judgnent and

the circuit court's grant of declaratory relief -- whether
Def endants are entitled to convert the Hotel into a condom nium
under the Lot 30-A Anended Lease -- is no |longer a present, live

controversy.

Because Defendants no | onger have an interest in the Lot
30- A Anrended Lease, they do not have a present adverse interest
vis-a-vis The Foundation with respect to the interpretation of the
Lot 30-A Anmended Lease. A decision by this court overturning the
circuit court's grant of declaratory relief on the nmerits would
not provide Defendants with an effective renmedy regarding their
di spute with the Foundation over their entitlenent under the Lot
30- A Arended Lease to convert the Hotel into a condom nium Even
if we were to adopt Defendants' interpretation of the Lot 30-A
Amended Lease, they no | onger have the ability to carry out their
plans to convert the Hotel into a condom nium Thus, a decision
by this court on the nerits of the circuit court's interpretation
of the Lot 30-A Amended Lease and the circuit court's grant of
declaratory relief would be an advi sory opi nion on abstract
propositions of law. See Lathrop, 111 Hawai ‘i at 312, 141 P.3d at
485 ("Courts will not consunme tine deciding abstract propositions
of law or noot cases, and have no jurisdiction to do so." (quoting

11
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Wng v. Bd. of Regents, Univ. of Hawai ‘i, 62 Haw. 391, 395, 616
P.2d 201, 204 (1980)).

3.

Tati bouet contends that his challenge to the circuit
court's grant of declaratory relief is not nobot because he nmay
bring a danmages cl ai m agai nst The Foundation for breach of the Lot
30- A Arended Lease. Tatibouet asserts that unless the circuit
court's declaratory judgnent is vacated, his damages claimw || be
barred by "issue preclusion” arising fromthe circuit court's
declaratory judgnent.® W conclude that the possibility that
Tati bouet may file a danages claimis too specul ative and renote
to save his challenge to the circuit court's grant of declaratory
j udgnent from being noot, especially since he may not have the
right to bring such a claimby virtue of his bankruptcy
pr oceedi ng.

In their opposition to The Foundation's notion to
di sm ss on noot ness grounds, Defendants initially asserted that
Tati bouet only assigned his interest in the Lot 30-A Anended Lease
and did not assign or transfer the danages claimto anyone el se.
However, Defendants later filed an "errata” in which they advised
this court that the assertion that Tati bouet did not assign or
transfer his damages claim"may be incorrect.” Defendants stated
that their review of certain docunents "indicates that clains
‘relating to the Real Property' (defined as the |and under the
[H otel) nay have been assigned."” Defendants also stated that
they were reviewi ng additional docunments "to determ ne the nature
and extent of any such assignnent” and requested | eave "to file a
suppl ement al nmenorandum on the effect of any such assignnent on
the instant appeal." Defendants did not thereafter identify or

® As the basis for his "issue precl usi on" argument, Tatibouet cites
Hawai i Revi sed Statutes (HRS) § 632-3 (1993), which provides:

Further relief upon judgment. Further relief based on a
decl aratory judgnment may be granted whenever necessary or proper
after reasonable notice and hearing, against any adverse party
whose rights have been adjudicated by the judgnment.

12



FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

provide this court with any supplenental information on this
i ssue.
In addition, as the result of Tatibouet's bankruptcy
filing, any damages claimthat m ght be asserted may properly
bel ong to Tati bouet's bankruptcy estate. Virtually all of a
debtor's assets, including causes of action that belong to the
debtor at the commencenent of a bankruptcy case, vest in the
bankruptcy estate upon the filing of a bankruptcy petition. 11
U S C 8 541(a)(1) (2006); Turner v. Cook, 362 F.3d 1219, 1225-26
(9th Cr. 2004) (concluding that when the debtor declared
bankruptcy, all the debtor's legal or equitable interests in his
property, including causes of action, "becane the property of the
bankruptcy estate and are represented by the bankruptcy trustee").
In support of its notion to dismss, The Foundati on
submtted the "Debtor's Schedul es, Statenment of Financial Affairs,
and Anended Mailing Matrix" (Debtor's Schedules) filed by
Tati bouet in his bankruptcy case.!® The Debtor's Schedules filed
by Tati bouet did not identify an affirmative claimor cause of
action agai nst The Foundation for damages or breach of the
Lot 30-A Anended Lease. |In response to The Foundation's
subm ssions, Defendants did not proffer evidence that the
bankruptcy trustee had abandoned any such claimor cause of
action.! |f Tatibouet's purported cause of action for danages
agai nst The Foundation was not schedul ed or abandoned in

10 As noted in footnote 8, supra, we may consider matters outside the
record in determ ning whether a claimraised on appeal has been rendered noot.
In addition, we have the discretion, which we exercise here, to take judicia

notice of documents filed in Tatibouet's bankruptcy case. See Hawai ‘i Rul es
of Evidence Rule 201 (1993); Roxas v. Marcos, 89 Hawai ‘i 91, 111 n.9, 969 P.2d
1209, 1229 n.9 (1998) (stating that "[c]lourts . . . may, in appropriate

circumst ances, take notice of proceedings in other courts, both within and
wi t hout their judicial systenm,] if those proceedings have a direct relation
to the matter at issue" (citation omtted) (brackets in original)); Onaka v.
Onaka, 112 Hawai ‘i 374, 386 n.15, 146 P.3d 89, 101 n.15 (2006) (taking
judicial notice on appeal of the record in a related bankruptcy case).

1 By order dated June 12, 2008, this court denied The Foundation's
notion to supplement the record with exhibits relating to The Foundation's
moot ness argument, but ruled that we may consider such exhibits in deciding
The Foundation's motion to dism ss on nmootness grounds. We also ruled that
Def endants may submt relevant evidence responding to The Foundation's
exhibits.

13
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Tati bouet's bankruptcy case, then it is still property of the
bankruptcy estate, and the bankruptcy trustee may reopen

Tati bouet's bankruptcy case to adm nister this asset on behal f of
the creditors. 11 U . S.C. 88 350(b) and 554 (2006); Cusano v.
Klein, 264 F.3d 936, 945-46 (9th Cr. 2001) (stating that "[i]f
[the debtor] failed properly to schedule an asset, including a
cause of action, that asset continues to belong to the bankruptcy
estate and did not revert to [the debtor]"); In re Lopez, 283 B.R
22, 28 (B.A.P. 9th Gr. 2002) (granting a notion to reopen a case
in which the debtor failed to disclose a cause of action in her
schedul es, noting that "property that is neither abandoned nor
adm ni stered remains property of the estate even after the case is
cl osed").

Tati bouet has not shown, in |light of his bankruptcy
proceedi ng, that he has the right to bring a claimfor damages
agai nst The Foundation for breach of the Lot 30-A Anended Lease.
G ven the specul ative and renpte nature of Tatibouet's purported
damages claim the possibility that Tati bouet may seek to assert a
damages claimis insufficient to save his challenge to the circuit
court's grant of declaratory judgnent from bei ng noot.

4.

Tati bouet argues that his challenge to the circuit
court's award of attorney's fees and costs on the ground that he,
and not The Foundation, should have been the prevailing party
saves the underlying controversy over whether the Lot 30-A Amended
Lease entitled Defendants to convert the Hotel into a condom nium
frombeing noot. W disagree.

Hawai ‘i has not addressed the specific question of
whet her a claimfor attorneys' fees and costs keeps alive an
ot herwi se noot controversy. However, courts from other
jurisdictions that have considered this question, including the
United States Suprene Court, have concluded that a di spute over
attorney's fees and costs does not permt adjudication of an
ot herwi se npot controversy. See, e.g., Lewis v. Continental Bank
Corp., 494 U S. 472, 480 (1990) (holding that an interest in
attorneys' fees is not enough to create an Article Ill case or
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controversy when the underlying case is noot); Center for

Bi ol ogical Diversity v. Marina Point Devel opnent Co., 566 F.3d
794, 805-06 (9th G r. 2009) (lead opinion) (citing numerous cases
in support of the proposition that when a matter becones noot, an
appel l ate court cannot review the nerits of the underlying dispute
to determ ne whether an attorneys' fees award was proper); Ot v.
Bost on Edi son Co., 602 N. E.2d 566, 568 (Mass. 1992) ("A potenti al
claimfor attorneys' fees standing al one does not justify deciding
a noot case."); Dept. of Education v. Rodarte, 127 F. Supp.2d 1103,
1113-14 (D. Haw. 2000) (holding that the pending question
regarding the propriety of an attorneys' fees and costs award for
the prevailing party in an appeal froman adm nistrative decision
did not save the underlying dispute from being noot).

W agree with these cases and concl ude that Defendants'
appeal of the circuit court's award of attorneys' fees and costs
does not save the underlying controversy over whether the Lot 30-A
Amended Lease entitled Defendants to convert the Hotel into a
condom nium from bei ng noot. Accordingly, we dismss as noot
Def endants' clainms on appeal that challenge the circuit court's
grant of declaratory judgnent in favor of The Foundation. For the
sanme reasons, we also dism ss as noot Defendants' claimon appeal
that the circuit court erred in denying their notion for summary
j udgment .

B. Attorneys' Fees and Costs
The question then beconmes how should we resol ve
Def endants' appeal of the attorneys' fees costs award. W adopt
t he approach of the courts that have concluded that "[a]lthough a
claimfor attorney's fees does not preserve a case which has

ot herwi se becone noot on appeal, . . . the question of attorney's
fees is ancillary to the underlying action and survives
i ndependently under the Court's equitable jurisdiction." United

States v. Ford, 650 F.2d 1141, 1144 (9th Gr. 1981); see Bishop v.
Comm ttee on Professional Ethics and Conduct of the lowa State
Bar, 686 F.2d 1278, 1290 (1982); Rodarte, 127 F. Supp.2d at 1115-
17. \Were the underlying controversy has becone noot, "there is
no right to review or redetermne any of the issues in the
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underlying action solely for the purpose of deciding the
attorney's fees question." Ford, 650 F.2d at 1144 n.1l. |Instead,
the question of attorney's fees and costs nust be deci ded based on
whet her the recipient of the attorney's fees and costs award can
be considered to be the prevailing party in the underlying action,
"W thout regard to whether we think the [trial] court's decision
on the underlying nerits is correct.” Bishop, 686 F.2d at 1290;
see Bagby v. Beal, 606 F.2d 411, 414-15 (3d. Cr. 1979). W have
jurisdiction, under this approach, to deci de Defendants' challenge
to the circuit court's award of attorney's fees and costs.

The court in Rodarte confronted a situation anal ogous to
the one we face in the instant appeal. Rodarte involved an
adm ni strative hearing decision in favor of a disabled student and
her nother (collectively, the "student") and agai nst the Hawai ‘i
State Departnent of Education (DOE) on a claimbrought by the
student under the Individuals with Disabilities in Education Act.
Rodarte, 127 F. Supp.2d at 1104-08. The DCE appeal ed to the
federal district court fromthe adverse adm nistrative hearing
deci sion, and the student sought attorney's fees and costs as the
prevailing party in the admnistrative hearing. |d. at 1107. The
district court found that the DOE's appeal of the adm nistrative
heari ng deci sion was noot because the student had al ready received
t he conpensatory education ordered by the hearing officer and had

graduated from high school. 1d. at 1111-12. At issue, then, was
how t he nootness of the DOE' s appeal affected the attorneys' fees
and costs analysis. In other words, whether the court was

required, despite the nootness of the DCE s appeal, to decide if

t he student should have been the prevailing party. 1d. at 1115.
The court noted that as a general rule, an appellee is

no longer a "prevailing party" and nmust return attorneys' fees

awar ded when the appellee loses on the nerits on appeal (i.e., "a
favorabl e judgnment on the nerits in a | ower proceeding is reversed
on appeal ). 1d. However, the court concluded that it was not

required to decide the nerits of the noot appeal solely for the
purpose of determning if the student should be the prevailing
party with respect to the attorneys' fees award. 1d. The court
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asserted that it "can find no case stating that if an appeal is
noot, a court is nevertheless obliged to investigate the nmerits in
order to determ ne who should have been the prevailing party for
purposes of allocating attorneys' fees.” 1d. On the other hand,
the court cited several precedents supporting the view that when
an appeal is noot, the court should not inquire into the
correctness of the underlying decision, but should | ook to the
outcone of the litigation in determ ning whether a party was the
prevailing party. 1d. at 1115-16.

Based on its survey of the rel evant precedents, the
court found that "it need not determ ne who the prevailing party
woul d be in the instant case had the appeal not been noot.

Instead it will sinply anal yze whether [the student] neets the
test for a 'prevailing party' based on the outcone of the

adm nistrative hearing." 1d. at 1116. The court concl uded t hat
the student was the prevailing party in that the student succeeded
on a significant issue in the litigation which nodified the DOE s

behavior in the student's favor. |d. at 1117. The court
therefore granted the student's notion for summary judgnent for
attorney's fees and costs. |d.

As in Rodarte, we exam ne whet her The Foundati on was the
"prevailing party" based on the outconme of the circuit court
proceedi ngs and without inquiring into the correctness of the
circuit court's grant of declaratory judgnent on the nmerits. 1In
general, a prevailing party is a party who has "prevail[ed] on the
di sputed mai n i ssue, even though not to the extent of [the
party's] original contention . . . ." Food Pantry, Ltd. V.

Wi ki ki Busi ness Plaza, Inc., 58 Haw. 606, 620, 575 P.2d 869, 879
(1978); see Kamaka, 117 Hawai ‘i at 126, 176 P.3d at 125 (stating
that "for purposes of HRS § 607-14 [(the statute cited by The
Foundation in support of its request for attorneys' fees)], the
party in whose favor judgnent was entered is the prevailing

party").

Here, based on the outcone of the circuit court
proceedings, it is clear that The Foundati on was the prevailing
party. The Foundati on sought a declaratory judgnment, based on its
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interpretation of the Lot 30-A Amended Lease, that "Defendants are
not entitled to convert the Coral Reef Hotel into a condom nium"
The purpose of the litigation was to prevent Defendants from goi ng
forward with their plans to convert the Hotel into a condom ni um
The circuit court granted The Foundation's conplaint for

decl aratory judgnent, which effectively stopped Defendants from
continuing wwth their plans. Viewi ng the outcone of the circuit
court proceedings without considering the underlying nmerits of the
circuit court's decision, we conclude that The Foundation was the
prevailing party and affirmthe circuit court's award of

attorneys' fees and costs. See Rodarte, 127 F. Supp.2d at 1114-17;
Center For Biological Diversity, 566 F.3d at 805-06 (| ead

opi ni on) . 2

V. CONCLUSI ON
For the foregoing reasons, we dismss as noot: (1)
Def endants' cl aims on appeal that challenge the circuit court's
grant of declaratory judgnent in favor of The Foundation; and (2)
Def endants' claimon appeal that the circuit court erred in

12 We note that in Center for Bi ol ogical Diversity, 566 F.3d at 804, the
permanent injunction granted to the appellees under the Endangered Species Act
(ESA) for the protection of bald eagles became moot on appeal when the bald
eagl e was taken off the endangered species |ist. Bot h t he concurring and
di ssenting opinions questioned whether the mootness of the appeal and the
appell ate court's decision to vacate the trial court's judgment under the ESA
al so required that the trial court's award of attorneys' fees to appellees as
the prevailing party on the ESA claim be vacated. The concurring opinion
feeling bound by existing precedent, answered the question in the negative and
joined the | ead opinion in upholding the award of attorneys' fees under the
ESA wi t hout considering the merits of the underlying ESA claim 1d. at 807-
08. The dissent, which distinguished prior precedent, answered the question
in the affirmative. 1d. at 808-10.

Unlike in Center for Biological Diversity, the relief obtained by The

Foundati on was not vitiated and undone by subsequent events. |In addition, the
appellants in Center for Biological Diversity did not play a role in the case
becom ng noot . Here, the case became nmoot because Tati bouet transferred his

interests in the Lot 30-A Amended Lease to a third party during his bankruptcy
proceedi ng. See generally U.S. Bancorp Mortgage Co. v. Bonner Mal

Partnership, 513 U.S. 18, 23-29 (1994) (holding that nmootness created by the
parties' settlement did not warrant vacating the |lower court's judgnment and
concl udi ng that whether the party seeking relief fromthe judgnment bel ow
caused the nootness by voluntary action was the principal condition considered
in determ ning whet her vacatur was appropriate). In these respects, the
circumstances presented by this case are different fromthose presented in
Center for Biological Diversity.
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denying their notion for sunmary judgnent. We affirmthe portion
of the circuit court's July 22, 2004, Final Judgnment which entered
judgment in favor of The Foundati on and agai nst Tati bouet and
Coral Reef Devel opnent for attorneys' fees and costs.
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