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NO. 30138
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Plaintiff-Appellee, v.
JOHN C. VEI KOSO, Def endant - Appel | ant

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CIRCU T
(CRIM NAL NO 09-1-0194)

VEMORANDUM CPI NI ON
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant John C. Vei koso (Vei koso) appeal s
fromthe Judgnment of Conviction and Sentence entered by the
Circuit Court of the First Crcuit (Crcuit Court) on Septenber
28, 2009.!' Vei koso was convicted, as charged, of the follow ng
of fenses: (A) Sexual Assault in the First Degree in violation of
Hawai ‘i Revi sed Statutes (HRS) 8§ 707-730 (1993 Repl. & Supp.

2009) (Counts 1, 2, 4, and 5); (B) Kidnapping in violation of HRS
§ 707-720 (1993 Repl. & Supp. 2009) (Counts 3 and 8); and (O
Sexual Assault in the Third Degree in violation of HRS § 707-732
(1993 Repl. & Supp. 2009) (Counts 6 and 7). The Circuit Court

i nposed twenty-year ternms of inprisonnment for each of Counts 1-5
and 8, and five-year terns for each of Counts 6 and 7. Counts 1
through 3 are to run concurrently with each other but consecutive
to the ten-year sentence inposed in another case, C. No. 08-1-
1578, involving a Place to Keep Firearns violation. Counts 4
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through 8 are to run concurrently with each ot her but consecutive
to Counts 1 through 3.

On appeal, Veikoso argues that the Circuit Court erred
in: (1) denying his Mtion for Severance of Charges; (2) failing
to obtain a voluntary, knowi ng, and intelligent waiver of his
right to testify; (3) admtting expert testinony of the
conpl ai nant's exam ni ng physician that his nedical findings were
consistent wwth a sexual assault; (4) admtting the expert
Wi tness's hearsay testinony regarding threats Vei koso all egedly
made to the conpl ainant; and (5) inposing consecutive sentences
totaling fifty years, including the sentencing in 08-1-1578.

As di scussed bel ow, we conclude that the Crcuit Court
did not err in denying Vei koso's severance notion, obtaining a
valid waiver of Veikoso's right to testify, or admtting the
expert witness's opinion testinony regarding his nedical
findings. However, the Grcuit Court erred in allow ng the
State's expert witness to present hearsay testinony regarding
threats Vei koso all egedly made to the conpl ainant. Because the
hearsay statements were not "reasonably pertinent to diagnosis or

treatment,” they are not adm ssible under the hearsay exception
for statenments made for purposes of medical diagnosis or
treatment. Hawai ‘i Rules of Evidence (HRE) Rule 803(b)(4).

G ven the centrality of the conplainant's credibility with regard
to Counts 4 through 8, we cannot conclude that this error was
harm ess beyond a reasonabl e doubt. W therefore vacate and
remand for a new trial on those counts.

l. BACKGROUND

On February 11, 2009, Vei koso was charged in an eight-

count indictnment for the sexual assaults and ki dnappi ngs of
Conmpl ai ning Wtness #1 (CW#1) and Conpl ai ning Wtness #2 (CW
#2). Counts 1 through 3 pertained to events stenmm ng from
January 18, 2009, concerning CW#1. Counts 4 through 8 stemed
fromevents on February 7th, 2009, concerning CW#2. Both
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conpl ainants al |l eged that Vei koso beat, threatened, and raped
themutilizing a distinct nodus operandi .
A CW#1's Testi nony
At trial, CW#1 testified that in the early norning of

January 18, 2009, she was working as a prostitute near the Pal
Longs Drug Store in Honolulu. Veikoso drove by several tines
before soliciting her for a "date." CW#1 agreed to a price of
"200" and voluntarily entered his truck. Shortly thereafter,
Vei koso began striking her and asked if she had ever been raped.
CW#1 pulled herself onto the wi ndow frane and began ki cki ng at
Vei koso while he tried to pull her back into the truck. At one
poi nt, her foot becane wedged agai nst the passenger-side rearview
mrror as her heel "went through it."

As Vei koso drove along the Pali H ghway toward the Pal
Lookout, CW#1 "let go" or "fell" out of the truck. She hit her
head on the road, felt her coll arbone break, and sustained severe
road rash. She attenpted to flee, but Vei koso retrieved her and
dragged her back to his truck. He "slapped [CW#1] around a few
times" and told her that if she didn't do what he said, he was
"going to kill [her].” Along the ride fromthe Pali Lookout
toward the Wndward side, Vei koso forced her to performoral sex
on him

Vei koso then took CW#1 to Maunawi Ii El enmentary School .
CW#1 said she was thirsty, and Vei koso took her to a water
basin, allowed her to drink, and washed sone of the blood off her
face. CW#1 could not physically wal k, but Vei koso attenpted to
drag her to a particular bench or picnic table at the school.
Eventual Iy, however, he threw her against the driver's side door
of the truck. He told her to do as he said or "he wasn't going
to let [her] go." Veikoso told CW#1 she wasn't the "first one,"
but was "nunber six or nunber seven." Veikoso then forced her to
performoral and vaginal sex. CW#1 believed that if she didn't



NOT FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

conply, he would kill her or let her die. Veikoso ejaculated on

CW#1's sweater, and she rolled it up to preserve the evidence.
Vei koso then snoked a cigarette and gave one to CW #1.

He remarked, "I can't believe you junped out of the car.” His

" and he said, "[Maybe | should

just take you to ny house or whatever and cl ean you up." CW #1

deneanor seened "kind of frantic,

pl eaded with himto take her to a hospital as she had been
bl eedi ng from her head for several hours, she could barely wal Kk,
and her arm"was just hanging." Veikoso placed a |ava-lava or
sarong over her legs to catch the bl ood and drove her to Tripler
Hospital. He asked her, "You're not going to tell anybody,
right?" At the hospital, he hel ped CW#1 get out of the truck
and wal ked her halfway up to the gate. CW#1 was treated for her
injuries and had a forensic kit conpl eted.

CW#1 later identified the truck with the broken side
mrror that her heel had kicked. The State's expert determ ned
t hat bl ood stains on the seat belt and buckle of the vehicle
mat ched CW#1's DNA profile. Senmen stains on CW#1's sweater and
| ava-| ava mat ched Vei koso's DNA profile.

B. Chad Ogawa' s Testi nbny

Chad Ogawa (Ogawa) was the first witness to testify
regardi ng the February 7, 2009 incident. Early that day, he was
driving past the Maunawi i El enmentary School when CW#2 "cane
running up to [him to [his] car and asked [hin] for help.”" CW
#2 appeared "kinda frantic." Ogawa observed that CW#2's bl ouse
was ripped and she had sonme blood on her lip. CW#2 told him
"she just got raped at the school right across the street.”

CW#2 got into Ogawa's car, and they drove to the
par ki ng | ot behind the school. CW#2 pointed out Vei koso and his
car. Ogawa took down the license plate nunber on his phone.

Qgawa then drove CW#2 to a 7-El even or Al oha gas
station where his classmate, an enpl oyee at the store, called 911
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and placed a report. (Ogawa testified that he did not place the
call hinmself because he had an outstanding traffic warrant.
C. Dr. Wayne Lee's Testinony

The State's expert witness, Dr. Wayne Lee (Dr. Lee),
testified second as to the incident concerning CW#2. He was
received as an expert "in the general field of nedicine, the
field of general surgery, and as an expert in the exam nation and
treatnment of sex assault victinms or persons alleging sexual
assault.” Dr. Lee conpleted a three-hour exam nation of CW#2 at
t he Kapi ol ani Wonen's and Children's Medical Center's Sex Abuse
Treatment Center. The exam nation occurred about eight hours
after the alleged assault. The purpose of the exam nation was
"to exam ne the patient for any injuries that m ght need nedi cal
attention and also to gather forensic evidence."

As part of the exam nation, Dr. Lee obtained an
incident history fromCW#2. He related that CW#2 had told him
the assailant hit her several tines; he grabbed her and pulled
her out of the car; he kissed her and spat in her nouth; and he
penetrated her vaginally and orally. CW#2 told Dr. Lee that she
performed oral sex because "I didn't want to say anything. | was
scared and didn't want to get hit again.” Dr. Lee reiterated,
"Those were her words as to why she did it."

Dr. Lee then asked CW#2 "if there were any threats
involved." CW#2 allegedly told him "[Vei koso] said he -- |
woul dn't be going hone if |I didn't do what he told ne to do. He
said he would shoot me. . . . He said I'Il be lucky to be going
home today." Dr. Lee further testified, "'He said he would shoot
me. He said I'd be lucky to go hone today because nost girls
don't go hone,' is what [CW#2] said to ne that [Veikoso] had
said."” Vei koso objected to this line of questioning.

During the physical exam nation, Dr. Lee found recent
abrasions on the right side of CW#2's neck and right thigh. He
found a two-centineter hematonma on the back of her head. CW#2
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had pain, but no marks, on her right shoul der, at the bridge of
her nose, and in the cheek bone area. Dr. Lee also observed a
red, swollen lip and multiple contusions and abrasi ons on her
body that were recent in nature.

In his pelvic exami nation of CW#2, Dr. Lee observed
sone redness on her external genitalia, indicating "that recently
there was sone irritation there." However, there were no breaks
in the skin. He also discovered a | oose black hair, which did
not match CW#2's hair color. Dr. Lee opined that the
exam nation was consistent with vagi nal penetration.

On redirect examnation, Dr. Lee testified that soneone
can strike anot her person w thout |eaving physical narks or
injuries. He opined that a | ack of physical injuries does not
rule out an assault. He further testified that a |ack of
physical injuries in the genital area does not rule out sexual
assault because "[i]n my experience, as nmany as one half woul d
have no physical injuries at all, of people who present
t hensel ves as sex assault victins that | see.” He explained
vari ous reasons why injuries may not be apparent.

D. CW #2's Testi nony
CW#2 testified that in the early norning hours of

February 7, 2009, she was "down at Nuuanu, behind the Pali Longs,
Safeway." Before she encountered Vei koso, she had engaged in sex
for a fee with one other man. Vei koso drove up to CW#2 in a
Ford Mustang. He asked CW#2 if she wanted to "cruise with him"
and she agreed. Veikoso stated he was driving his cousin's car.
Vei koso began driving up the Pali H ghway. He told CW#2, "I can
take you back if you're scared. . . . | can go get sonebody
else. If you want to go back, just tell ne.” CW#2 told him "I
don't mnd. W can go hang out." Veikoso turned into a dark
nei ghborhood on A d Pali Road and reiterated that he coul d take
her honme if she was scared. CW#2 finally stated, "OCkay already.
Just take ne back already."” Vei koso responded, "Oh, why?
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Are you scared of me now?" CW#2 reached for her phone, but

Vei koso grabbed it from her and began striking her in the face.
He yanked her hair down toward the m ddl e console, and CW #2
coul d see bl ood dripping fromher face onto the console. Veikoso
told her, "[Y]ou're going to do what | tell you to do." CW#2

t hought she was going to die. She screaned, "Let ne go, let ne

go." Veikoso told her, "Shut the fuck up or I'mgoing to shoot
you." After that, CW#2 "stayed quiet"” so that "he wouldn't hurt
[ her] anynore."” Vei koso continued driving, heading over the Pal
H ghway.

As Vei koso's vehicle headed down the w ndward si de of
the Pali Hi ghway, Vei koso told CW#2 he would let her go at a
near by bus stop and give her noney to catch a bus hone. However,
he continued to drive, turning into the Maunawi |i area. CW #2
offered to give Vei koso the $120 she had on her if he |l et her go.
Vei koso t ook the noney, then stated, "[Y]ou can have it back

after we're done." However, he never returned the noney.

Vei koso told CW#2, "The last girl that was with nme got
out, but she broke her collarbone.” They continued driving
t hrough a dark stretch of Maunawi li, and Vei koso said, "Oh, it's

scary back here, yeah? Do you know where you are?" He turned
into Maunawi Ii El enentary School and told her, "[Y]ou can tel
your friends this is where you got fucked." He then turned off
the car and said, "[Y]ou' re going to do whatever | want you to do
and then you can go; You'll be fine if you do it."

Vei koso pulled CW#2 out of the car by her hair and
took her to a bench at the school. There, he forced her to
performoral and vagi nal sex. CW#2 believed that if she didn't

conply, "he was either going to hurt [her] again or kill [her]."

Vei koso ki ssed her, bit her lip, and spat inside her nouth.
Afterward, Veikoso said, "I'Il give you your cell phone

back; just come with me back to ny car.” CW#2 told him she

woul d neet him"on the side." CW#2 then wal ked qui ckly toward
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the parking | ot, and when she reached the sidewal k, began runni ng
toward the highway. She attenpted to flag down several cars on
t he hi ghway, and eventually Ogawa stopped. CW#2 told Ogawa that
sonebody had just raped her across the street. Fromthis point
forward, CW#2's testinony was |largely consistent with Ogawa's
versi on of what happened.

The State's expert determ ned that bl ood sanples taken
fromthe Ford Mustang matched CW#2's DNA profile. The expert
al so detected senen in CW#2's vagi nal swabs, but did not detect
any nmal e DNA. The expert was unable to obtain a DNA profile from
the black hair recovered from CW#2. The DNA profiles obtained
from CW#2's secretion swabs excl uded Vei koso.

E. Motion for Severance of Charges

On May 6, 2009, Veikoso filed a Motion for Severance of
Charges. He urged the Grcuit Court to sever Counts 1 through 3
(i nvol ving CW#1) from Counts 4 through 8 (involving CW#2).
Vei koso argued that a single trial would heighten the risk that a

jury would convolute the facts of the two incidents and that it
woul d preclude himfromtestifying as to the second incident. He
argued that such prejudice would "far outweigh[] any judicial
econony concerns."

The Gircuit Court denied the notion, concluding:

4, The all egations agai nst Defendant denmonstrate a conmmon
intent, scheme, plan, design or modus operandi

5. Def endant will not benefit from severance as the
charged offenses are based on two sim |l ar acts.

6. Def endant has not articul ated adequate grounds for

severance to tip the bal ance between possible
prejudice to the defendant (if any exist) against the
public interest in efficient use of judicial time
through joint trial of these offenses.

At the close of the State's case, Vei koso renewed his
Motion for Severance, arguing that he wanted to testify as to the
second set of charges but not the first. The Grcuit Court again
deni ed the notion.
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F

limne,
foll ows:

Tachi bana Col | oqui es

Prior to trial, at a hearing on various notions in

the Crcuit Court advised Vei koso of his rights as

THE COURT: And as far as the question of testifying, you
have a constitutional right to testify in your own defense
And al t hough you should consult with your attorney, M.
Guerrero, regarding the decision to testify, it is your
deci sion and no one can prevent you fromtestifying, if you
choose to do so. If you decide to testify, the prosecutor
will be allowed to cross-exam ne you. You also have a
constitutional right not to testify and to remain silent.
If you choose not to testify, the jury will be instructed
that it cannot hold your silence against you in deciding
your case. And if you have not testified by the end of the
trial, | will briefly question you at that point to make
sure that it was your decision not to testify.

Do you understand that?
THE DEFENDANT: Yes.
THE COURT: Do you have any questions about it?
THE DEFENDANT:  No.

THE COURT: Okay. And as far as the -- you know, what rules
we come up with today, you know, that may be the way it is
when we start. Things could change during the trial. And

this is something for you to talk to M. Guerrero about
because even initial rulings can get changed if something

happens. Like, for instance, | don't know if you have any
prior convictions, but if you had any, say, just for
example, if you took the stand and you told the -- as part

of your testinony, you said |I've never been in trouble with
the | aw before, if that was not accurate, the prosecutor
woul d probably ask to approach the bench and say M. Veikoso
is giving the jury a false inmpression of things. So he'd
want to bring in any record that you m ght have.

THE DEFENDANT: Yes.

THE COURT: So even though at the begi nning perhaps, you
know, if you did have a record, your attorney would be
asking that none of it be included because the jury

shoul dn't be considering that to deci de whether you
commtted these offenses.

THE DEFENDANT: Yes.

THE COURT: And even though that may be the ruling when we
start, that can get changed based on what people say or what
they do. So, |I'mjust giving you that as an exanple that
once we're done with today, it will give you an idea of what
the prelimnary rulings are on regarding the evidence, but
that is all subject to change dependi ng on what happens in
the case, okay?

THE DEFENDANT: Yes.

At the close of the State's case, Vei koso renewed his

Motion for Severance and made an offer of proof as to his

testinmony with respect to CW#2. The Court again advi sed hi m of

his rights:



NOT FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

THE COURT: M. Vei koso, as | discussed with you at the
start, before the trial started, you have a Constitutiona
right testify -- to testify in your own defense.
THE DEFENDANT: Yes.
THE COURT: And although you should consult with your |awyer
regarding the decision to testify, it is your decision, and
no one can prevent you fromtestifying, if you choose to do
SoO. If you do decide to testify, the prosecutor will be
all owed to cross-exam ne you

You al so have a constitutional right not to testify
and to remain silent. If you choose not to testify, the
jury will be instructed that it cannot hold sour [sic]
sil ence against you in deciding your case. Now, based on
what your attorney has just said, he's telling ne that you
do not intend to testify; is that correct?
THE DEFENDANT: Yes.
THE COURT: And is it your decision not to testify?
THE DEFENDANT: Yes.
THE COURT: And you've had a chance to discuss this with
your attorney, M. Guerrero?
THE DEFENDANT: Yes.
THE COURT: Do you have any questions for me about that?
THE DEFENDANT:  No.

Vei koso did not testify at trial and was convicted on
all counts. On Cctober 28, 2009, Veikoso filed a tinely appeal.
1. PO NTS OF ERROR

Vei koso raises five points of error on appeal:

(1) The Circuit Court erred in denying Vei koso's
Motion for Severance of Charges;

(2) The Circuit Court erred in failing to obtain a
vol untary, know ng, and intelligent waiver of Veikoso's right to
testify,;

(3) The GCircuit Court erred in admtting Dr. Lee's
opi nion testinony that his nedical findings were consistent with
sexual assault;

(4) The Circuit Court erred in admtting Dr. Lee's
hearsay testinony regardi ng Vei koso's alleged threats; and

(5 The Circuit Court erred in sentencing Vei koso to
consecutive ternms of inprisonnment totaling fifty years.

I1'1. STANDARDS OF REVI EW
W reviewthe Crcuit Court's ruling on the Mtion for

Sever ance under the abuse of discretion standard. State v.
Ti mas, 82 Hawai ‘i 499, 512, 923 P.2d 916, 929 (App. 1996).

10
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Because Vei koso for the first time on appeal contends
that his waiver of his right to testify was not know ng or
voluntary, the issue is reviewed for plain error. See Hawai ‘i
Rul es of Penal Procedure (HRPP) Rule 52(b); State v. Staley, 91
Hawai ‘i 275, 282, 982 P.2d 904, 911 (1999).

"[Where the adm ssibility of evidence is determ ned by

application of the hearsay rule, there can be only one correct
result, and the appropriate standard for appellate reviewis the
right/wong standard." State v. More, 82 Hawai ‘i 202, 217, 921
P.2d 122, 137 (1996) (internal quotation marks and citation
omtted). Wth respect to hearsay exceptions, "the only question

for the trial court is whether the specific requirenments of the
rule were net, so there can be no discretion.” State v. Otiz,
91 Hawai ‘i at 189, 981 P.2d at 1135 (internal quotation marks,
citation, footnote, and brackets omtted).

Where the trial court errs in admtting evidence, "a
defendant's conviction will not be overturned if the error was
harm ess beyond a reasonable doubt.” State v. Haili, 103 Hawai ‘i

89, 100, 79 P.3d 1263, 1274 (2003). "In applying the

har M ess- beyond- a-reasonabl e- doubt standard, the court is
required to examne the record and determ ne whether there is a
reasonabl e possibility that the error conplained of m ght have
contributed to the conviction.” State v. Kassebeer, 118 Hawai ‘i
493, 505, 193 P.3d 409, 421 (2008) (internal quotation marks and
citation omtted).

"The authority of a trial court to select and determ ne
the severity of a penalty is normally undisturbed on review in
t he absence of an apparent abuse of discretion or unless
applicable statutory or constitutional commands have not been
observed." State v. Reis, 115 Hawai ‘i 79, 83, 165 P.3d 980, 984
(2007) (internal quotation marks and citation omtted).

11
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V. DI SCUSSI ON
A Severance

Vei koso argues that the Grcuit Court erred in denying
his Mdtion for Severance of Charges. HRPP Rule 8(a) provides
that two or nore offenses may be joined in one charge when the
offenses: "(1) are of the sane or simlar character, even if not
part of a single schenme or plan; or (2) are based on the sane
conduct or on a series of acts connected together or constituting
parts of a single schene or plan.” Here, the Crcuit Court found
that the charged offenses "denonstrate a conmon intent, schene,
pl an, design or nodus operandi” and that they "are based on two
simlar acts.”

Vei koso does not dispute the propriety of the joinder
under HRPP Rule 8(a), but rather the Crcuit Court's appraisal of
prejudi ce under HRPP Rule 14. Joinder may result in prejudice to
t he defendant by: "(1) preventing himor her from presenting
conflicting defenses or evidence with respect to each charge, (2)
permtting the prosecution to introduce evidence that would be
inadm ssible with respect to certain charges if tried separately,
or (3) bolstering weak cases through the cunul ative effect of the
evidence." State v. Cordeiro, 99 Hawai ‘i 390, 411, 56 P.3d 692,
713 (2002). HRPP Rule 14 offers discretionary relief froma
prej udi ci al joi nder:

If it appears that a defendant or the government is
prejudi ced by a joinder of offenses or of defendants in a
charge or by such joinder for trial together, the court may
order an election or separate trials of counts, grant a
severance of defendants or provide whatever other relief

justice requires.

In ruling on a notion for severance, the trial court
nmust "bal ance the possible prejudice to the defendant from
joinder with the public interest in efficient use of judicial
time through joint trial of defendants and of fenses which are
connected.” Tinmas, 82 Hawai ‘i at 512, 923 P.2d at 929 (internal
guotation marks and citation omtted). Utimtely, "[t]he

12
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decision to sever is in the sound discretion of the trial court."”
State v. Bal anza, 93 Hawai ‘i 279, 290, 1 P.3d 281, 288 (2000).
In reviewing a ruling on severance, we "may not

conclude that the defendant suffered prejudice froma joint trial
unl ess [we] first conclude that a defendant was denied a fair
trial. Wat m ght have happened had the notion for severance
been granted is irrelevant speculation.” Tinmas, 82 Hawai ‘i at
512, 923 P.2d at 929 (ellipsis and brackets omtted) (quoting
State v. Gaspar, 8 Haw. App. 317, 327, 801 P.2d 30, 35 (1990)).
"The defendant has the burden of proving a denial of a fair
trial." Timas, 82 Hawai ‘i at 511, 923 P.2d at 928.

Vei koso argues that he was denied a fair trial because the

joinder resulted in a "spillover effect” between the two
i ncidents, heightening the risk that the jury woul d convolute the
facts and convict on both sets of counts. Veikoso asserts that
had the cases been tried separately, the State would not have
been permtted to present evidence of the of fenses against a
di fferent conpl ai nant.

W di sagree. Evidence of the other offenses would
i kely have been adm ssible to show nodus operandi and identity.
See HRE Rule 404(b). Both incidents involved targeting
prostitutes in the Pali Longs area, beating themwhile driving
al ong the Pali Hi ghway, threatening and frightening theminto
subm ssion, sexually assaulting themin a simlar manner at
Maunawi | i El ementary School, and abruptly changi ng his deneanor
to reflect caring and concern follow ng the assaults. These
"characteristics and net hodol ogy" of the two incidents are so
"strikingly simlar . . . as to support the inference that both
were the handi work of the very sane person.”™ Commentary to HRE
Rul e 404; see State v. Yamada, 116 Hawai ‘i 422, 436-37, 173 P. 3d
569, 583-84 (App. 2007) (evidence of subsequent assault and
robbery admi ssible to show identity and nodus operandi where both

incidents involved startling the conplainants in the D anond Head

13
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area, overpowering themwth violence, and utilizing an al um num
basebal| bat). Thus we reject the argunent the joinder all owed
the State to present evidence that would have been i nadm ssible
in separate trials.?

Vei koso al so argues that he did not receive a fair
trial because he was unable to testify about his defense to CW
#2's allegations wthout subjecting hinmself to cross-exam nation
regarding CW#1's allegations.® In his offer of proof, Veikoso
proposed to testify that CW#2 agreed to sex for a fee, that he
refused to pay her, and "that's when the problemarose.” He
mai ntains that this defense conflicted with his defense for the
CW#1 incident, |ack of proof beyond a reasonabl e doubt. He
argues that his proposed testinony as to CW#2 would harm hi s
def ense of reasonable doubt as to CW#1, thereby resulting in
prej udi ce.

2 Even assum ng arguendo that evidence of the other offenses would

be inadm ssible in separate trials, the Hawai ‘i Supreme Court has recognized
that "[c]onsolidated trials will alnost always permt the adm ssion of sone
evidence that would not be adm ssible with respect to each and every one of
the charges if tried separately.” Cordeiro, 99 Hawai ‘i at 413, 56 P.3d at
715. Although sonme prejudice may result, it "may be effectively dispelled by
a jury instruction to the effect that 'each count and the evidence that
applies to that count is to be considered separately.'" 1d. (citation
omtted). Here, the Circuit Court instructed the jury to consider each count
separately, enphasizing, "The fact that you may find the defendant not guilty,
or guilty of one of the counts charged, does not mean that you nust reach the
same verdict with respect to any other count charged." The court
appropriately limted any prejudicial effect of CW#2's testinony concerning
Vei koso's statement that "the | ast person to junp out of the car got a broken

collarbone." It specifically instructed the jury, at the close of the State's
di rect exam nation of CW#2, that it should only consider the statement with
regard to "this particular incident, with this particular witness." Because

juries are presumed to follow all of the trial court's instructions, the
Circuit Court effectively dispelled any prejudicial effect arising fromthe
over |l appi ng evi dence. Montal vo v. Lapez, 77 Hawai ‘i 282, 301, 884 P.2d 345,
364 (1994) (citation omtted). Veikoso has presented no evidence to doubt
that "the jury was able to assess the credibility of the witnesses and wei gh
the evidence in each case without reference to the others." Cordeiro, 99
Hawai ‘i at 413, 56 P.3d at 715. Vei koso has not denonstrated he was denied a
fair trial on this basis.

3 As discussed below, we find no support for Vei koso's assertion

that he was prevented fromtestifying on his own behalf. The record indicates
he exercised his right not to testify as a matter of strategy.
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In describing the "conflicting defenses” ground for
prejudice, this court stated that a consolidated trial nay have
been unfair if "the core of each defense was in irreconcil able
conflict with the other and there was a significant danger, as
bot h defenses were portrayed in the trial, that the conflict
alone led the jury to infer the defendant's guilt." Gaspar, 8
Haw. App. at 327, 801 P.2d at 35. Here, we fail to see how
Vei koso's two proposed defenses are conflicting. To the
contrary, they are by no neans nmutually exclusive. In his
cl osing argunent, Vei koso utilized both defenses with regard to
both CW#1 and CW#2. As the court did in Gaspar, we decline to
specul ate as to how Vei koso's testinony may have shaped his
defenses had he taken the stand. "The only relevant facts are
what actually happened.” [d. at 328, 801 P.2d at 36. W are
unper suaded that the joinder prevented Vei koso fromtestifying,
thereby resulting in an unfair trial.

Finally, Veikoso argues that the joinder allowed the
State to "bol ster its weaker case [regarding CW#2] through the
cunmul ative effect of the evidence of both conplainants.” Upon
review of the record, we cannot conclude that the State's
evi dence regarding CW#2 was sufficiently weak, if at all, as to
deny Vei koso a fair trial. Although CW#2's allegations, unlike
CW#1's, were not supported by DNA evi dence, both conpl ai nants'’
testinmonies were critical to their credibility and hence their
respective allegations. Furthernore, as discussed above, the
jury is presuned to followthe trial court's instructions. The
Crcuit Court's instructions dispelled any potential "cumulative
effect” of the evidence. Thus Vei koso has failed to denonstrate
that he was denied a fair trial as a result of the joinder.

B. Wai ver of Veikoso's Right to Testify
Vei koso argues that the Grcuit Court failed to obtain

a voluntary, knowing, and intelligent waiver of his right to

15



NOT FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

testify. Because Vei koso failed to properly preserve the issue
for appeal, we review for plain error. HRPP Rule 52(Db).

The accused's right to testify in crimnal prosecutions
is guaranteed by both the federal and state constitutions. U S.
Const. anend. V, XIV; Haw. Const. art. |, 88 5, 10, 14; State v.
Silva, 78 Hawai ‘i 115, 122-23, 890 P.2d 708, 709-10 (App. 1995),
abrogated on other grounds by Tachi bana v. State, 79 Hawai ‘i 226,
900 P.2d 1293 (1995)). Trial courts nust advise crim nal
defendants of their rights and obtain an on-the-record waiver in

every case where the defendant does not testify. Tachibana, 79
Hawai ‘i at 237, 900 P.2d at 1304. The trial court nust inform
the defendant that: (1) he has the right to testify; (2) if he
wants to testify, no one can prevent himfromdoing so; (3) if he
testifies, the prosecution will be allowed to cross-exam ne him
(4) he has a right not to testify; and (5) if he does not
testify, the jury will be instructed that it cannot hold his
silence against him 1d. at 236 n.7, 900 P.2d at 1303 n.7.
These advi senents should take place before trial and nust be
reiterated before the defense rests. 1d. at 237, 900 P.2d at
1304.

Vei koso first argues that the Crcuit Court failed to
obtain a valid waiver of his right to testify inits pretrial
Tachi bana colloquy. He clains the waiver was tainted by the
Circuit Court's discussion of possible cross-exam nation
scenari os, which had the effect of discouraging himfrom
testifying. After delivering the required colloquy, the Grcuit
Court further explained:

THE COURT: Okay. And as far as the -- you know, what rules
we come up with today, you know, that may be the way it is
when we start. Things could change during the trial. And

this is something for you to talk to M. Guerrero about
because even initial rulings can get changed if something

happens. Li ke, for instance, | don't know if you have any
prior convictions, but if you had any, say, just for
example, if you took the stand and you told the -- as part

of your testinony, you said |I've never been in trouble with
the |l aw before, if that was not accurate, the prosecutor
woul d probably ask to approach the bench and say M. Veikoso
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is giving the jury a false impression of things. So he'd
want to bring in any record that you m ght have.

THE DEFENDANT: Yes.

THE COURT: So even though at the begi nning perhaps, you
know, if you did have a record, your attorney would be
asking that none of it be included because the jury

shoul dn't be considering that to deci de whether you
commtted these offenses.

THE DEFENDANT: Yes.

THE COURT: And even though that nmay be the ruling when we
start, that can get changed based on what people say or what
they do. So, |I'mjust giving you that as an exanple that
once we're done with today, it will give you an idea of what
the prelimnary rulings are on regarding the evidence, but
that is all subject to change dependi ng on what happens in
the case, okay?

THE DEFENDANT: Yes.

Vei koso argues that because he had a pending firearm of fense,
this warning effectively di scouraged himfromtestifying.

The court in Tachi bana recogni zed the delicacy of
requiring trial courts to advise defendants of their rights. 79
Hawai ‘i at 242-43, 900 P.2d at 1309-10. 1In so doing, the trial
court runs the risk of inplicitly enphasizing certain rights over
others. For exanple, "in explicating the right to testify," the
trial judge risks "cast[ing] in unflattering Iight the right not
to testify." 1d. at 243, 900 P.2d at 1310 (citation omtted).
The court carefully crafted the specific elenents of the
Tachi bana coll oquy to avoid any such undue enphasis. 1d. at 236
n.7, 900 P.2d at 1303 n.7. It therefore mandated that "[i]n
conducting the colloquy, the trial court nmust be careful not to
i nfl uence the defendant's decision whether or not to testify and
should imt the colloquy to [the five elenments]." [Id.

Here, by engaging in a discussion of the potenti al
consequences of testifying, the Crcuit Court ventured somewhat
beyond the colloquy in Tachibana. See, e.g., Wbb v. Texas, 409
U S 95 98 (1972); Arthur v. United States, 986 A 2d 398, 403-04
(D.C. App. 2009). Thus, we nust determ ne whether the Circuit
Court's remarks effectively precluded the defendant from exerting

a valid waiver of his right to testify. To determ ne whet her
such a waiver is voluntary, know ng, and intelligent, we nust
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exam ne the totality of facts and circunstances. State v.
Merino, 81 Hawai ‘i 198, 221, 915 P.2d 672, 695 (1996).

At the close of the State's case, the Crcuit Court
repeated t he Tachi bana col | oquy wi thout detailing the possible
consequences of testifying. The court specifically clarified
that it was Vei koso's own decision not to testify. Veikoso was
represented by counsel throughout the proceedi ngs and had the
opportunity to discuss the decision with his attorney. Although
his counsel previously stated that Vei koso wi shed to testify to
refute CW#2 but not CW#1, the record indicates his ultinmate
choice not to testify was a matter of strategy and not because of
undue pressure by the judge. Based on the totality of facts and
ci rcunst ances, we conclude that Vei koso know ngly, voluntarily,
and intelligently waived his right to testify.

C. Dr. Lee's Opinion re Sexual Assault

Vei koso argues that the GCrcuit Court erred by allow ng
Dr. Lee to opine that his nedical findings were consistent with
sexual assault. He maintains that the testinony had the inproper
prejudicial effect of bolstering CW#2's credibility. Because
Vei koso failed to object at trial, we review for plain error.
HRPP Rul e 52(b).

Vei koso points to State v. Mrris, 72 Haw. 527, 825
P.2d 1051 (1992), to support his contention of error. In that

child abuse case, the expert witness opined that the child
suffered chronic abuse. 1d. at 528-29, 825 P.2d at 1052.

However, the w tness had never exam ned the child and there was
no physical evidence to support his opinion. 1d. at 529, 825
P.2d at 1052. The court concluded that the "clear inplication”
of the expert's testinony was to "say that the child [was]
truthful” without any factual basis. 1d. Here, in contrast, Dr.
Lee based his opinion on a thorough exam nation of CW#2. He did
not base his testinony on facts not in evidence. Thus Mrris is
not on point.
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Vei koso' s reliance on another child abuse case, State
v. Batangan, is |likew se msplaced. 71 Haw. 552, 799 P.2d 48
(1990). There, the court held that "conclusory opinions that

abuse did occur and that the child victims report of abuse is
truthful and believable is of no assistance to the jury, and
therefore, should not be admtted.” 1d. at 558, 799 P.2d at 52.
The expert witness in that case "inplicitly testified" that the
conpl ai nant "was bel i evable and that she had been abused by [the
defendant]."” I1d. at 555, 799 P.2d at 50. Here, however, Dr. Lee
did not inplicitly testify as to CW#2's believability. He
merely testified that his findings did not "rule out" sexual
assaul t.

In a case addressing this very issue, an expert w tness
testified that a | ack of physical trauna was consistent with the
conplainant's allegations of assault. State v. Mars, 116 Hawai ‘i
125, 140, 170 P.3d 861, 876 (App. 2007). This court concl uded
that although it is inproper to admt expert opinion testinony

that "directly addresses the credibility of the victim i.e., "I
believe the victim'" it is proper to admt testinony that
nmedi cal findings are "consistent with" the conpl ai nant's account.
Id. at 140, 170 P.3d at 876 (internal quotation marks and
citation omtted). Here, where substantially simlar testinony
is at issue, we conclude that the Grcuit Court did not plainly
err in admtting Dr. Lee's opinion testinony.

D. Dr. Lee's Testinpbny re Vei koso's Threats

Vei koso contends that the Crcuit Court erred by
admtting Dr. Lee's hearsay testinony regarding threats Vei koso
all egedly made to CW#2. During the course of his exam nation of
CW#2, Dr. Lee asked her "if there were any threats involved."
Over Vei koso's objection, Dr. Lee testified as foll ows:

THE W TNESS [Dr. Lee]: And [CW #2] said she was -- she said
she was scared, to me, and, quote, He said he -- | wouldn't
be going honme if | didn't do what he told me to do. He said

he woul d shoot nme.
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THE W TNESS [Dr. Lee]: He said I'll be lucky to go home
t oday.

Q BY MR. CHIN [Prosecutor]: Okay. You were interrupted
[ by Vei koso's objection]. But what were the -- what were
the type of statements that were being made that you were
just tal king about?

A. Well, she told me, He said he would shoot me. He sai d
I'"d be lucky to go home today because most girls don't go
home, is what she said to me that he had said.

The GCircuit Court overrul ed Vei koso's objection and
admtted the testinony under the hearsay exception for statenents
made for purposes of nedical diagnosis or treatnent under HRE
Rul e 803(hb) (4).

HRE Rul e 803(b)(4) allows adm ssion of:

Statements made for purposes of medical diagnosis or
treatment and descri bing medical history, or past or present
sympt oms, pain, or sensations, or the inception or genera
character of the cause or external source thereof insofar as
reasonably pertinent to diagnosis or treatment.

Hawai ‘i courts have not fully devel oped the reach of
this exception in the context of sexual assault. Oher courts
generally admt hearsay statenments describing the physical nature
of the assault, as such statenents pertain to the "cause or
external source" of the injuries. See, e.g., Guamyv. Ignacio, 10
F.3d 608, 613 (9th Gr. 1993). Under this reasoning, the
physician's ability to treat the conplainant's injuries is

dependent upon a description of how they arose. 1d. Here, Dr.
Lee's testinony regarding CW#2's description of the physical
aspects of the assault was adm ssi bl e under this reasoning.

Wth regard to statenents assigning fault, it appears
that courts have tended to adopt either a broad or narrow
interpretation of this hearsay exception. However, as discussed
bel ow, even courts enploying the broad interpretation generally
do not admt statenments describing alleged threats the defendant
made to the conpl ai nant.
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Under the narrower interpretation, courts will not
admt hearsay statenents pertaining to fault.® In jurisdictions
enploying this interpretation, statenents assigning fault,
i ncluding those regarding the identity of the assail ant,
generally are not adm ssible. See, e.g., United States v.
Bel fast, 611 F.3d 783, 819 (11th Cr. 2010); Stornms v. Storns,
454 N.W2d 175, 178 (Mch. C. App. 1990); In re Marriage of
P.KLA, 725 S.W2d 78, 80 (Mb. Ct. App. 1987); State v.
Robi nson, 718 N. W 2d 400, 404-07 (M nn. 2006).

Under the broader interpretation, courts appear to be

nmore willing to admt hearsay statenments assigning fault and, in
donmestic or child abuse situations, the assailant's identity.
See, e.g., State v. Rosa, 575 A 2d 727, 729-30 (Me. 1990)
(physician's testinony that conplainant told himthe assail ant

threatened her with a knife was pertinent when physician
testified that he was treating the victimfor enotional traum);
Moore v. City of Leeds, 1 So.3d 145, 150 (Ala. Crim App. 2008)
(physician's testinony regardi ng conpl ainant's description of

altercation with her husband that gave rise to her injuries was
reasonably pertinent to nmedical treatnment stemmng from donestic
vi ol ence). A nunber of jurisdictions have held that in child
sexual abuse cases, statenents identifying the abuser are

adm ssible. See, e.qg., Danaipour v. MlLarey, 386 F.3d 289, 298-
99 (1st Gr. 2004); Mrgan v. Foretich, 846 F.2d 941, 949 (4th
Cir. 1988); United States v. Balfany, 965 F.2d 575, 579 (8th Gr
1992); United States v. George, 960 F.2d 97, 99-100 (9th Cr
1992); lgnacio, 10 F.3d at 613; State v. Wllians, 154 P.3d 322,
327-28 (Wash. Ct. App. 2007); State v. Livingston, 907 S.W2d
392, 396-97 (Tenn. 1995); State v. DePastino, 638 A 2d 578, 585

4 This approach comports with the Advisory Commttee's note to Fed

R. Evid. Rule 803(4) that "[s]tatements as to fault would not ordinarily
qualify."” The commentary to the identical Hawai ‘i rule quotes the federa
Advi sory Commi ttee's notes, observing that "a patient's statement that he was
struck by an automobile would qualify but not his statement that the car was

driven through a red light.” Commentary to HRE Rule 803(b)(4).
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(Conn. 1994); State v. Logan, 806 P.2d 137, 139-40 (O. C. App.
1991); Nash v. State, 754 N. E.2d 1021, 1025 (Ind. Ct. App. 2001).
The identity of the abuser is relevant to the child's

psychol ogi cal and enotional treatnent, as well as his or her
safety. See United States v. Joe, 8 F.3d 1488, 1494-95 (10th
Cir. 1993). Several jurisdictions have extended this reasoning

to domestic assault conplainants, as their ongoing safety and
psychol ogi cal treatnent depends on the identity of the abuser.
Id. at 1495; ddman v. State, 998 P.2d 957, 961-62 (Wo. 2000);
United States v. Tone, 61 F.3d 1446, 1450 (10th Cr. 1995);

Moore, 1 So.3d at 150. However, in cases such as this, where the

assailant is a stranger who does not maintain daily contact with
the conpl ainant, the safety rationale is inapplicable.

A handful of cases have dealt with the type of hearsay
at issue in this case -- alleged threats of the assailant. The
overwhel m ng majority have held the threats inadm ssible.

In United States v. Joe, 8 F.3d at 1497, a physician
testified that the conplainant told himher husband threatened to

kill her if he ever caught her with another man. The Tenth
Circuit held that the testinony did not fall within the hearsay
exception for nedical diagnosis or treatment because it did not
concern the cause of the alleged sexual assault-related injuries
for which the conplainant was treated. 1d. Simlarly, in the
i nstant case, there is no testinony |inking Veikoso's alleged
threats to the cause or inception of CW#2's injuries.

In State v. Pina, 455 A 2d 313, 315 (R I. 1983), the
exam ning physician testified to threats the defendant allegedly

made in the course of a sexual assault. The assailant allegedly
threatened to kill the conplainant and throw her in a river. 1d.
He also allegedly told her that he "was horny and interested in
sex" and that "he was going to rape her and didn't care what
happened to him" 1d. The court considered whet her such
statenents were "helpful in the diagnosis or treatnment of [the
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conplainant's] ailnents,” and concluded they were not. |[d.
(quoting State v. Contreras, 253 A 2d 612, 619 (R 1. 1969)). It
held that the statenents were "clearly not pertinent to diagnosis

or treatnment,"” and were therefore inadm ssible. 1d. This
interpretation of the hearsay exception was reaffirned in State
v. Burgess, 465 A.2d 204 (R 1. 1983), and State v. Gaspar, 982

A .2d 140 (R1. 2009). In People v. Mtchell, 558 N E. 2d 559, 564

(rrr. App. &. 1990), an Illinois appellate court considered

whet her the defendant's statenments during the course of a sexua
assault, as told by the conplainant's treating physician, were
adm ssi bl e under the nedical diagnosis exception. Allegedly, the
defendant told the conplainant that if she would not go out with
him he would take what he wanted. 1d. The court held that this
testi nony was not reasonably pertinent to the conplainant's
di agnosis or treatnment. Id.

In Howard v. State, 403 S.E. 2d 204, 204-05 (Ga. 1991),
the Georgia Suprene Court considered a physician' s hearsay

testinony regarding the defendant's all eged threat to shoot her
if she took another step. It concluded that the testinony was
i nadm ssi bl e because it was not reasonably pertinent to nedi cal
di agnosis or treatnment. |d. at 205.

Simlarly, in Casica v. State, 24 So.3d 1236, 1241
(Fla. Dist. C. App. 2009), the trial court erroneously admtted
t he hearsay statenent of the conplainant, related by her treating

nurse, that the man who sexually assaulted her had a gun. The
appel l ate court held that the statenent was not reasonably
pertinent to diagnosis or treatnent. [1d. Accord, State v.

Hai rston, 586 N. E.2d 1200, 1204 (Chio C. App. 1990); see also
Herrera v. State, 879 So.2d 38, 40 (Fla. Dist. . App. 2004)
(State conceded that alleged threat at gunpoint to rip off

conplainant's cl othes and take nude pictures of her was not
reasonably pertinent to medical diagnosis or treatnent).
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Finally, in State v. Cary, 596 N E. 2d 554, 561 (Chio
Ct. App. 1991), the Chio Court of Appeals held that the
assailant's threat against the conplainant during the course of

an al |l eged sexual assault was not adm ssible under the exception.
It reasoned that the threat could not "effect any change in
treatment or diagnosis." 1d. It appears that, when the treating
physician testified that he or she was inquiring for the purposes
of psychol ogi cal treatnment or diagnosis, sone courts have reached
a contrary conclusion. 1In State v. Wods, 23 P.3d 1046, 1069-70
(Wash. 2001), the defendant went on a ranpage, sexually

assaulting and beating two victins to death. Before the second
victimdied, she told the enmergency room physician that the
assail ant "haul ed her out of bed, took her into the room where
[the first victimlay badly beaten], showed [the first victim to
her and said, . . . "if you don't do what | tell you, you are
going to end up in the sane condition."" 1d. at 1069. The
energency room physician testified to these statenents, as well
as the victims detailed descriptions of the attacks. 1d. As a
foundation, the physician testified that he "needed to have an
i dea of what happened 'the sane way the patient knows the story'"
in order to arrange for psychol ogi cal counseling. 1d. at 1070.
The court held that the statenents were adm ssi bl e under the

nmedi cal di agnosis exception. It reasoned that they were
pertinent to an assessnent of the victims potential need for
psychol ogi cal counseling. [1d. The victims forced view ng of

t he beaten body of her friend was particularly relevant to

eventual psychological treatnent. 1d.; see also State V.
Whodward, 908 P.2d 231, 238 (N.M 1995) (psychol ogist's testinony
that victim s husband had made various threats to kill her held

reasonably pertinent to psychol ogical treatnent); Vallinoto v.
Di Sandro, 688 A.2d 830, 840-41 (R 1. 1997) (hearsay statenents
adm ssi ble where directly relevant to psychol ogi cal treatnent).
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Here, Dr. Lee noted that the treatnent center provided
counseling services. However, unlike the physician in Waods, he
did not testify that a purpose of his exam nation was to discern
whet her psychol ogi cal treatnment may be necessary. Rather, his
exam nation was confined to "any injuries that m ght need nedi cal
attention.” The whole of his testinony confirnms that the
exam nation was for physical, not psychol ogical, diagnosis and
treat ment.

The Hawai ‘i Suprene Court has held that the HRE
803(b) (4) exception extends to statenents made for the purpose of
psychol ogi cal treatnent. State v. Yanmada, 99 Hawai ‘i 542, 546-
47, 556, 57 P.3d 467, 471-72, 481 (2002); see also State v.

Waki saka, 102 Hawai ‘i 504, 518, 78 P.3d 317, 331 (2003) (hearsay
exception includes statenments made for purposes of psychol ogi cal

treatnment). The Yanada court held that a videotape of the
defendant's "reenactnent” of the events giving rise to
prosecuti on was adm ssi bl e because the reenactnent was conduct ed
to aid the treating psychol ogi st in making a diagnosis. Yanada,
99 Hawai ‘i at 546-47, 556, 57 P.3d at 471-72, 481. Here,
however, Dr. Lee did not testify that the threats were rel evant
to treatnent or diagnosis. He only testified that obtaining a
generalized "incident history" aids in the diagnosis of physical
injuries. Thus, although under Yamada, the alleged threats could
arguably be adm ssible if conveyed for the purpose of
psychol ogi cal diagnosis or treatnment, no such foundation was |aid
her e.

Accordi ngly, under the circunstances of this case, we
conclude that Dr. Lee's testinony regarding CW#2's report of
Vei koso's threats was not reasonably pertinent to nedical
di agnosis or treatnment. The Circuit Court therefore erred in
admtting the testinmony under HRE Rul e 803(b)(4).

To determ ne whether this error constituted harnl ess
error beyond a reasonabl e doubt, we nust "exam ne the record and
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determ ne whether there is a reasonable possibility that the
error conplained of mght have contributed to the conviction."
Kassebeer, 118 Hawai ‘i at 505, 193 P.3d at 421 (interna
guotation marks and citation omtted). "If there is such a
reasonabl e possibility in a crimnal case, then the error is not
harm ess beyond a reasonabl e doubt, and the judgnment of
conviction on which it may have been based nust be set aside."
State v. Gano, 92 Hawai ‘i 161, 176, 988 P.2d 1153, 1168 (1999)
(internal quotation marks and citation omtted).

Here, the hearsay statenents were relayed through an
expert wtness, a doctor, thereby heightening their prejudicial
effect. The statenment concerning alleged threats went to the
heart of the key witness's testinmony and were not cumnul ative to
ot her evidence. Several of the nost damagi ng statenents were
conveyed solely through Dr. Lee's hearsay testinony. At trial,
CW #2 never testified that Vei koso told her "[she' d] be lucky to
go hone today.” Nor did she testify to his alleged threat that
"nmost girls don't go hone.” The jury was thus allowed to
consi der evidence it should not have heard. The threats to which
CW#2 did testify arguably were colored with hei ghtened
credibility as a result of Dr. Lee's inproper testinony.

The hearsay testinony was highly prejudicial to
Vei koso. The alleged threats were repeated several tinmes and
were presented as CW#2's own words. Moreover, in adult sexual
assault cases, the credibility of the conplainant is paranount.
The conplaining wiwtness is critical to establishing a | ack of
consent, as he or she is often the sole eyewi tness to what
occurred. Although the State presented Iimted corroborating
evidence fromDr. Lee and Ogawa, CW#2's credibility was still
critical to establishing all five counts. Veikoso argued a
defense of consent in his closing argunent. He attenpted to cast
doubt upon CW#2's credibility on several bases: her failure to
disclose to the Grand Jury that she was working as a prostitute;
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her failure to disclose until the week of trial that she had sex
for a fee with another man earlier that sanme night; her failure
to report the incident imrediately after it happened; and
di screpancies with her Grand Jury testinmony. The alleged
threats, relayed in raw terns as vivid and concrete quotations
and repeated several tines, may have tipped the scale in favor of
CW#2's credibility. W therefore conclude that there is a
reasonabl e possibility that the error m ght have contributed to
t he conviction and we cannot conclude that the error was harm ess
beyond a reasonabl e doubt.
E. Sent enci ng

Vei koso contends that the Grcuit Court abused its
di scretion in inmposing consecutive sentences totaling fifty
years. |In determ ning whether to i npose consecutive sentences,
HRS § 706-668.5(2) directs the court to consider the factors set
forth in HRS 8§ 706-606:

(1) The nature and circumstances of the offense and the
hi story and characteristics of the defendant;

(2) The need for the sentence inposed
(a) To reflect the seriousness of the offense, to

prompte respect for law, and to provide just
puni shment for the offense

(b) To afford adequate deterrence to cri m nal
conduct ;

(c) To protect the public from further crimes of the
def endant; and

(d) To provide the defendant with needed educationa

or vocational training, medical care, or other
correctional treatment in the nost effective

manner ;
(3) The kinds of sentences avail able; and
(4) The need to avoid unwarranted sentence disparities

among defendants with simlar records who have been
found guilty of simlar conduct.

(1993 Repl. & Supp. 2009).

Utimately, the Grcuit Court enjoys "broad discretion
in inmposing a sentence." State v. Kahapea, 111 Hawai ‘i 267, 278,
141 P. 3d 440, 451 (2006) (internal quotation marks and brackets
omtted) (quoting State v. Rauch, 94 Hawai ‘i 315, 322, 13 P.3d
324, 331 (2000)). We nmay only consider "whether the court
commtted plain and mani fest abuse of discretion.” [d.
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The Gircuit Court expressly considered factors (1),
(2), and (3) fromHRS § 706-606. As the State concedes, it did
not specifically address "[t]he need to avoid unwarranted
sentence disparities anong defendants with simlar records who
have been found guilty of simlar conduct.” HRS 8 706-606(4).
However, "[t]he fact that a court does not orally address every
factor stated in HRS § 706-606 at the tinme of sentencing does not
nmean the court failed to consider those factors.” State v.
Si nagoga, 81 Hawai ‘i 421, 428, 918 P.2d 228, 235 (App. 1996),
overruled on other grounds by State v. Veikoso, 102 Hawai ‘i 219,
227, 74 P.3d 575, 583 (2003). "Absent clear evidence to the
contrary, it is presuned that a sentencing court will have

considered all factors before inposing concurrent or consecutive
terms of inprisonnent under HRS § 706-606." State v. Tauiliili,
96 Hawai ‘i 195, 200, 29 P.3d 914, 919 (2001).

We presune that the Grcuit Court considered factor (4)
of HRS 8 706-606, even though it did not expressly address it in
oral or witten findings. Veikoso has presented no evidence to

refute this presunption. The court's failure to expressly address
factor (4) does not anpunt to an abuse of discretion.

Vei koso al so challenges the Crcuit Court's
characterization of himas a "serial rapist”" and a "viol ent,
danger ous" person. Vei koso contends that because the State is
required to prove beyond a reasonabl e doubt that a defendant is
subj ect to extended term sentencing as a "dangerous person" under
HRS § 706-662(3), the sanme burden of proof should apply "where
the court is essentially making a clinical determ nation about
the defendant's nmental status.” W disagree. 1In context, the
Circuit Court was not making a "clinical determ nation." Rather,
it was considering the "nature and circunstances of the
of fense[s]" in accordance with HRS § 706-606(1). Veikoso's
contention is therefore without nerit. 1In any case, in |ight of
our determnation that the Crcuit Court's error in admtting Dr.
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Lee's hearsay testinony was not harnl ess error, Veikoso's
conviction and sentence on Counts 4 through 8 is vacat ed.
V. CONCLUSI ON

For the foregoing reasons, we affirmin part and vacate
in part the Grcuit Court's Septenber 28, 2009 Judgnent of
Convi ction and Sentence; we affirmas to Counts 1 through 3, and

vacate and remand for a new trial on Counts 4 through 8.
DATED: Honol ul u, Hawai ‘i, Novenber 3, 2010.
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