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SUMVARY DI SPCSI TI ON_ ORDER
(By: Nakanura, C J., Foley and Fujise, JJ.)

In a secondary appeal, Petitioner-Appellant pro se
Frederick John Harris (Harris) appeals fromthe Decision and
Order Affirmng Adm nistrative Revocation filed on March 19, 2009
in the District Court of the Third Crcuit, North and South Kona
Division (district court).?

Harris's opening and reply briefs do not followthe

requi renents of Hawai ‘i Rul es of Appellate Procedure (HRAP) Rul e
28(b) to provide, anpong other things, a concise statenment of the
case and a concise statenent of the points of error. Lack of
substantial conpliance with HRAP Rule 28 is grounds for

1 The Honorable Melvin H. Fujino presided.
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dism ssal. HRAP Rule 30 ("Wen the brief of an appellant is
otherwi se not in conformty with these rules, the appeal may be
dismssed[.]").

However, we recogni ze that the Hawai ‘i Suprenme Court
"has consistently adhered to the policy of affording litigants
the opportunity to have their cases heard on the nmerits, where
possi ble." Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909
P.2d 553, 558 (1995). Therefore, this case is reviewed for any
nmeritorious clains.

It appears that Harris is raising two i ssues on appeal
in regards to his challenge of the one-year adm nistrative
revocation of his driver's license: (1) whether his refusal to
submit to a breath and/or blood test was a valid refusal when
O ficer Tomnaga (O ficer Tom naga), the arresting officer,
all egedly gave hima Mranda warning (identifying a right to
consult an attorney) while at the sane tine informng himthat he
had no right to consult an attorney before decidi ng whet her or
not to submt to any test; and (2) whether the Adm nistrative
Driver's License Revocation Ofice (ADLRO) failed to properly
subpoena O ficer Tom naga, thus denying Harris due process.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we concl ude t hat
Harris's appeal is without nerit.

A The district court did not err when it affirnmed
the adm ni strative revocation of Harris's driver's
license.

Under Hawaii Revised Statutes (HRS) 8 291E-38(e) (2007

Repl.), after an administrative hearing to review the decision to
revoke a person's license, the director shall affirmthe
adm ni strative revocation if the director determ nes that there
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was (1) reasonabl e suspicion to stop the notor vehicle; (2)

probabl e cause to believe the respondent operated the vehicle

whi |l e under the influence of an intoxicant; and (3) proof by a

pr eponderance of the evidence that (a) the respondent operated
the vehicle while under the influence of an intoxicant; or (b)
t he respondent operated the vehicle and, after being infornmed of
the sanctions, refused to submt to a breath, blood, or urine

test.

In Oficer Tom naga's sworn statenent, he found
reasonabl e suspicion to stop Harris when "[while on traffic
enforcement[, |I] observed the vehicle [Harris] was operating to

cross the double solid yellow line and travel in the oncom ng
| ane of travel. Vehicle speed was neasured at 71 nph in a 55 nph
zone." O ficer Tom naga found probabl e cause to believe Harris

was operating a vehicle under the influence of an intoxicant
based on Harris's physical indicators of intoxication and
inability to performadmnistered field sobriety tests:

[Harris] (lone occupant in vehicle) displayed red, glassy
eyes, strong odor of an intoxicating beverage emanated from
facial area. Could not perform HGN (kept noving head),
unable to perform WAT (unable to stay in Instructiona
Stance), unable to perform OLS. Could not understand
instructions for finger to nose

O ficer Tom naga also indicated in his sworn statenent
that he informed Harris of the consequences of refusing to be
tested for al cohol concentration.?

2 On the form Officer Tom naga swore that he read the following to
Harris:

1. Any person who operates a vehicle upon a public way, street,
road, or highway or on or in the waters of the State shal
be deemed to have given consent to a test or tests of his or
her breath, blood, or urine, for the purpose of determ ning
al cohol concentration or drug content as applicable.

2. You are not entitled to an attorney before you submt to any
test or tests to determ ne your alcohol and/or drug content.

(continued...)
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Following his arrest, Harris signed two inplied consent
for testing forns. On the one-page "Use of Intoxicants Wile
Operating a Vehicle Inplied Consent for Testing" form Harris
checked off that he "refused to take either a breath test or a
bl ood test"” and signed the acknow edgnment statenent. Harris also
signed a three-page form "QOperating a Vehicle Under the
I nfl uence of an Intoxicant-Inplied Consent LIQUOR " in which was
witten under Part F.1. on the second page that

[i]f you refuse to take any tests and your driving record
shows no prior alcohol or drug enforcement contacts during
the five years preceding the date of arrest, your driving

privilege will be revoked for one year, whereas if you
choose to take a test and fail it, your driving privileges
will be revoked for a period of three nonths up to one year.

(Enmphases added.)

In the January 27, 2009 Fi ndings of Fact, Concl usions
of Law, and Decision (FOF/ COL/ Decision), the Hearing Oficer
determ ned that the sworn statenment of O ficer Tom naga was
credible, reliable, and trustworthy. The Hearing Oficer
concluded that O ficer Tom naga infornmed Harris of his choices to
take a breath test, blood test, both tests, or to refuse any
test, and what the sanctions for refusal were and that Harris
acknow edged the consent forms with his signature.

Harris argues on appeal that Oficer Tom naga read him
his Mranda rights and then told himhis driver's |license would
be rescinded for a year if he refused to consent to testing.
Harris clains he was told he had a right to consult counsel and,

2(...continued)

3. You may refuse to submt to a breath or blood test, or both
for the purpose of determ ning al cohol concentration and/or
a blood or urine test, or both, for the purpose of
determ ni ng drug content. If you refuse to submt to a
breath or blood test, or both, none shall be given, except
as required in [HRS 8] 291E-21, but you shall be subject to
t he procedures and sanctions under [HRS] chapter 291E, part
I1l, or [8] 291E-65 as applicable.

(Emphases added.)
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at the same tine, that he had no right to consult an attorney
prior to choosing to take or refuse all or any of the tests, and
t herefore, due to his confusion, there was no "refusal" under
Hawai i inplied consent |aw.

Harris had no right to a Mranda warning before
submtting to a breath or blood test because he had no right to
consult with an attorney. State v. Taniguchi, 72 Haw. 235, 238,
815 P.2d 24, 26 (1991) (citing State v. Severino, 56 Haw. 378,
380-81, 537 P.2d 1187, 1189 (1975)). Even if Harris had been
given a Mranda warning, it was his burden to establish that he

was confused as to his right to consult an attorney. "[T]he
burden is upon the defendant to establish that he was confused as
to his right to consult with an attorney, and this confusion |ed
to his refusal of any chemcal tests.” Taniguchi, 72 Haw. at
238-39, 815 P.2d at 26.

The Hawai ‘i Supreme Court has al so held that "where an
arrested person asserts a belief that he is entitled to consult

with counsel before submtting to a breath or bl ood test under
Hawaii's inplied consent |law, the police officer nust explain
that the person has no right to consult with counsel under Hawai i
law. " |d. at 239, 815 P.2d at 26 (enphasis added).

In the instant case, there is no evidence Harris
asserted a belief at the tine of his arrest that he was entitled
to consult with counsel. Even if he did assert such a belief,

O ficer Tom naga's sworn statenment indicates Harris was infornmed
that no such entitlenent existed and Harris signed the form
acknow edgi ng that he had been "infornmed of the information in
this report.”

Therefore, we conclude that the district court, inits
review of the admnistrative record, did not err in affirmng the
FOF/ COL/ Deci sion that found Harris operated the vehicle under the
i nfluence of an intoxicant, was mandated to take an al cohol
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concentration test, was informed of the choice of taking one of
the applicable tests or refusing the tests, refused any of the
applicable tests, and was not confused regarding his right to
consult with counsel

B. The district court did not err when it affirnmed
the adm nistrative review finding that the
subpoena of O ficer Tom naga was tinely issued and
wi t hout delay on the part of ADLRO

Harris contends ADLRO purposefully and "neglectfully

and/or willfully withheld fromthe accused party ADLRO s tinely

i ssuance of a necessary subpoena tinely requested by [Harris],"

t hus denying Harris the opportunity to "confront and exam ne"

O ficer Tom naga. (Enphases in original.) He argues that the
subpoena request was mailed by himfromthe Island of Hawai ‘i via
the U S. Postal Service on January 15, 2009 and was received by
ADLRO on January 16, 2009, and the subpoena shoul d have been
mai | ed out on January 16, 2009 because the "delivery of business
and residential mail was tinely and normal " on January 16, 2009.

That there was mail service on January 16, 2009 is
undi sputed but irrelevant. On Friday, January 16, 2009, al
state offices were closed due to a civil enmergency (a high w nd
advisory was in effect). Monday, January 19, 2009, was a federal
holiday with no mail service. Therefore, a letter nmailed on
Thur sday, January 15, 2009, would not have been received by an
open state office until Tuesday, January 20, 2009. According to
the record, Harris's "actual request and subpoena docunents" were
recei ved January 20, 2009 and the subpoena was nmailed to Harris
t hat afternoon.

The Hearing Oficer found that Harris could have
obt ai ned t he subpoena through ot her neans, including via attorney
Paul J. Cunney, who was representing Harris during the period of
January 14 through January 20, 2009 and whose office was in
Honol ul u.
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The transcript of the January 22, 2009 admi nistrative
hearing reveals that Harris was given nunerous opportunities to
continue the hearing until the arresting officer could be served,
but he declined to request a conti nuance.

We conclude the district court did not err in affirmng
the admi nistrative revocation of Harris's driver's |icense, where
the Hearing O ficer found that ADLRO had tinely issued a subpoena
and where Harris waived his right to exam ne O ficer Tom naga
when he declined to continue the hearing.

Ther ef or e,

The Decision and Order Affirm ng Adm nistrative
Revocation filed March 19, 2009 in the District Court of the
Third Circuit, North and South Kona Division, is affirned.

DATED: Honol ul u, Hawai ‘i, Decenber 17, 2010.

On the briefs:

Frederick J. Harris,
Petitioner-Appellant pro se.

Dorot hy Sellers, Chi ef Judge
Solicitor GCeneral,

Ki nberly Tsunoto Guidry

Deputy Solicitor Ceneral,

f or Respondent - Appel | ee.
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