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NO. 29503
I N THE | NTERMEDI ATE COURT OF APPEALS

OF THE STATE OF HAWAI ‘|

FREDERI CK H. K. BAKER, JR , and HAUNANI Y. BAKER,
Appel | ant s- Appel | ant s,
V.
DEPARTMENT OF HAWAI | AN HOVE LANDS,
M CAH A. KANE, BILLIE BACLIG M LTON PA,
TRI SH MORI KAWA, MAHI NA MARTI N, FRANCI S LUM
MALI A KAMAKA, PERRY ARTATES, STUART HANCHETT,
DONALD S. M CHANG and TO ALL TO WHOM | T MAY CONCERN,

Appel | ees- Appel | ees

APPEAL FROM THE CIRCUI T COURT OF THE THI RD CI RCUI T
(CVIL NO 07-1-0371)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Nakanmura, C J., Foley, J., and Circuit
Judge Steven S. Alm in place of Fuji se,
Leonard, Reifurth, and G noza, JJ., all recused)

In this secondary appeal involving a cancel ed | ease,
Appel | ant s- Appel l ants Frederick H K. Baker, Jr. (Baker) and
Haunani Y. Baker (collectively, Appellants) appeal fromthe
Judgnent filed on Novenber 7, 2008 in the Crcuit Court of the
Third Circuit! (circuit court). The circuit court entered
judgnent in favor of Appellees-Appell ees Departnent of Hawaiian
Honme Lands (DHHL), M cah A Kane, Billie Baclig, MIton Pa, Trish
Mori kawa, Mahina Martin, Francis Lum WMalia Kanaka, Perry
Artates, Stuart Hanchett, and Donald S.M Chang (collectively,
Appel | ees) and agai nst Appel | ant s.

On appeal, Appell ants contend:

(1) The cancellation of Baker's Agricultural Lot Lease
No. 5107 (Lease) as the result of his default on his loan (farm
| oan) from DHHL's Hawai i an Hone Farm Loan Fund vi ol ates the

1 The Honorable Gl enn S. Hara presi ded.
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intent, spirit, purpose of, and applicable rights/duties under
t he Hawai i an Hones Conmi ssion Act, 1920 (HHCA).?

(2) The Hawaiian Hones Comm ssion (the Conm ssion)
failed to consider Appellants' evidence at the Septenber 21, 2006
contested case hearing and therefore based its decision on an
inconplete record, in violation of Hawai ‘i Admi nistrative Rules
(HAR) 88 10-5-41(a) (1998) and 10-5-42(a) (1998).

(3) Deputy Attorneys General Ceorge K. K Kaeo, C ayton
Lee Crowell (Crowell), and Kumu B. Vasconcellos (collectively,
Deputy AGs) m srepresented that the civil conplaint against Baker
woul d be dism ssed and the parties permtted to resolve the
di spute informally, to Baker's detrinental reliance;

(4) DHHL was not authorized to charge 8-3/4% annual
interest on Baker's farmloan at the tinme Baker entered into the
| oan agreenent.

(5) Appellants had no notice that Appellees required
strict performance of the contract terns or of the inpending
default absent pronpt paynent of arrearage.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |l aw, we resolve
Appel l ants' points of error as follows:

(1) Appellants contend the cancellation of the Lease
as a result of Baker's farmloan default violates the intent,
spirit, and purpose of the HHCA. Appellants further contend that
under the HHCA, Baker has vested rights and Appel | ees have
fiduciary duties, which Appellees breached by canceling the

Lease.
Appel | ees respond to Appellants' argunent as foll ows:
Section 101, HHCA, does not provide for an "inherent"
right to occupy Hawaiian honmel ands [sic]. A |essee nust
still comply with other requirenments of the HHCA and the
2 The HHCA is part of the Hawai‘i Constitution and can be found in

Hawaii Revised Statutes (HRS), vol. 1, at 261-308 (2009 Repl.).
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terms of the homestead | ease, including payment of

loans. . . . Moreover, cancellation of M. Baker's Lease
does not affect the general rights of native Hawaiians to
the land. The Department will award the prem ses under a

new | ease to the next eligible native Hawaiian on the
Depart ment of Hawaiian Home Lands' waiting |ist.

We agree with Appellees. In Ofice of Hawaiian Affairs

v. Housing & Community Devel opnent Corp. of Hawai ‘i, 117 Hawai ‘i
174, 177 P.3d 884 (2008), rev'd on other grounds, Hawaii V.
Ofice of Hawaiian Affairs, = US _ , 129 S. C. 1436 (2009),
t he Hawai ‘i Supreme Court noted:

The Hawaiian Homes Conm ssion Act was enacted by the
United States Congress (Congress) to set aside over 200,000
acres of ceded | ands for exclusive homesteadi ng by native
Hawai i ans. H. R. Rep. No. 839, 66th Cong., 2d Sess. 4
(1920). As a condition of statehood, the United States
required the State to adopt the act as a provision of the
state constitution, see Hawai ‘i Const. art. XlI, 8§ 2 (1959)
(renunbered art. XlI, & 2 (1978)).

Ofice of Hawaiian Affairs, 117 Hawai ‘i at 182 n.5, 177 P.3d 892
n.5. The Hawai ‘i Suprenme Court further noted that "the primry

pur pose of the HHCA was the rehabilitation of native Hawaii ans”
on | ands given the status of Hawaiian home | ands. Ahuna v. Dep't

of Hawai i an Home Lands, 64 Haw. 327, 336, 640 P.2d 1161, 1167
(1982).

HHCA 88 207 and 208 expressly grant DHHL the power to
| ease tracts of Hawaiian honme | ands to native Hawaiians and
stipulate conditions for these | eases, including the | essee's
paynment of taxes. Should a |essee allegedly violate these
conditions, 8 210 permts DHHL to conduct a hearing to determ ne
whet her to cancel the | essee's | ease:

§210. Cancellation of |eases. MWhenever the
department has reason to believe that any condition
enumerated in section 208, or any provision of section 209
of this title has been violated, the department shall give
due notice and afford opportunity for a hearing to the
| essee of the tract in respect to which the alleged
violation relates or to the successor of the |essee's
interest therein, as the case demands. I f upon such hearing
the department finds that the | essee or the | essee's
successor has violated any condition in respect to the
| easing of such tract, the department may decl are the
|l essee's interest in the tract and all inprovenents thereon
to be forfeited and the |l ease in respect thereto cancel ed
and shall thereupon order the tract to be vacated within a
reasonabl e time.
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Section 214 further grants DHHL the power to nake | oans
fromrevolving funds to any | essee or native Hawaiian who holds a
| ease under the HHCA. Section 215(2) stipulates conditions for
t hese | oans:

8§215. Conditions of | oans.

(2) The | oans shall be repaid in periodic
install ments, such installnments to be monthly,
quarterly, sem annual, or annual as may be
determ ned by the departnent in each case. The
term of any loan shall not exceed thirty years.
Payments of any sumin addition to the required
install ments, or paynent of the entire amount of
the | oan, may be made at any time within the
term of the loan. All unpaid bal ances of
princi pal shall bear interest at the rate of two
and one-half per cent a year for |oans made
directly fromthe Hawaiian home | oan fund, or at
the rate of two and one-half per cent or higher
as established by | aw for other |oans, payable
periodically or upon demand by the department,
as the departnment may determ ne.

When a borrower breaches these conditions, 8§ 216 permts DHHL to
conduct a hearing to determ ne whether to accelerate the |oan
and/or enforce a lien on the borrower's interest in property:

8§216. I nsurance by borrowers; acceleration of |oans;
lien and enforcement thereof.

(b) Whenever the department has reason to believe
that the borrower has violated any condition enumerated in
paragraph (2),(4),(5), or (6) of section 215 of this Act,
the department shall give due notice and afford an
opportunity for a hearing to the borrower or the successor
or successors to his interest, as the case demands. I f upon
such hearing the department finds that the borrower has
viol ated the condition, the department nmay decl are al
principal and interest of the loan immediately due and
payabl e notwi t hst andi ng any provision in the contract to the
contrary.

(d) The department may, subject to this Act and
procedures established by rule, enforce any lien by
decl aring the borrower's interest in the property subject to
the lien to be forfeited, any | ease held by the borrower
cancel ed, and shall thereupon order such |easehold prem ses
vacated and the property subject to the lien surrendered
within a reasonable tinme.
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These provisions clearly denonstrate that where the
| essee/ borrower fails to conply with applicable rules, DHHL may
accelerate the borrower's unpaid principal and interest, cancel
the | ease, and/or force the | essee/borrower to vacate the
property.

The evi dence denonstrates that Baker entered into a
| ease with DHHL. Baker further entered into a $27,000 farm | oan
with DHHL and agreed to assign to DHHL 30% of gross proceeds from
the sale of crops. Baker failed to pay property taxes. Baker
further failed to make nonthly paynents on the farmloan and as
of August 20, 2006 was delinquent in the anmount of $49, 168. 40.

Under these facts, we conclude that DHHL |awfully
cancel ed the Lease for Baker's failure to conmply with the HHCA
appl i cabl e rul es.

(2) Appellants argue that the hearing officer
erroneously noted in his Cctober 13, 2006 "Amended Fi ndi ngs of
Fact Concl usions of Law and Recommended Order” (Recommended
Order) that Baker "appeared at the April 6, 2006 hearing and
refused to participate because he was under the inpression that
t he hearing was being held before the Comm ssion and not a

heari ng officer. Appel l ants all ege that they, in fact,
participated in the hearing by submtting evidence (an answer

W th supporting exhibits) and presenting two inportant points
(one, a summary possession action had been filed by DHHL and two,
Appel l ants had drafted a settlenent proposal to resolve the |oan
di spute). Appellants contend the absence of any nention in the
Recommended Order of their evidence or points violates HAR § 10-
5-41(a). HAR 8 10-5-41(a) provides that "[a]ll findings,
concl usi ons and orders reconmended by the hearing officer shal
be based upon the whole record and supported by the reliable,
probative and substantial evidence, including facts of which he

may take official notice.”
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Appel lants filed a tinmely exception to the Recommended
Order, detailing their disagreenment with the order. On
Novenber 20, 2006, the Comm ssion held a hearing on the matter
and approved and adopted the Recommended Order.

The Conmi ssion's Decenber 15, 2006 "Fi ndings of Fact,
Concl usi ons of Law, Decision and Order" (2006 D&O, approving and
adopting the Recommended Order, did not violate HAR § 10-5-
41(a).®* Appellants were pernmitted to submt evidence, and they
did. The Conm ssion need not provide a witten assessnent of
every piece of evidence or testinony. In re Water Use Permt
Applications, 94 Hawai ‘i 97, 163, 9 P.3d 409, 475 (2000) ("W
[ Hawai ‘i Suprene Court] do not demand fromthe Conm ssion a

witten assessnent of every piece of evidence or testinony.").
The absence of witten commentary on Appellants' submtted
evi dence does not invalidate the 2006 D&O under HAR 8 10-5-41(a).

(3) Appellants contend the Deputy AGs intentionally,
wilfully, and/or fraudulently m sled Baker by representing that
if he agreed to dismssal of the district court summary
possessi on case, then there would be an informal resolution of
the dispute. Appellants allege that this m srepresentation
amounts to fraud and i nvokes the doctrine of unclean hands.

We di sagree. Appellants point to no evidence to
substantiate the claimthat the Deputy AGs intentionally,
wilfully, or fraudulently m sled Baker into stipulating to the
di smi ssal of the district court sunmary possession case.

The evi dence denonstrates that in 1996 the Conmm ssion
hel d a contested hearing addressing Baker's farm | oan
del i nquency. The Comm ssion issued its Novenber 28, 1997
"Fi ndi ngs of Fact, Conclusions of Law, Decision and Order" (1997
D&O), permtting Baker to remain on his land as |ong as he
conplied with certain conditions. Because Baker did not conply

8 Al t hough Appellants direct their argument at the |anguage in the

Recommended Order, we discern that this argunment al so addresses sim | ar
| anguage in the 2006 D&O.
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with the conditions, the Lease was cancel ed pursuant to the terns
of the 1997 D&O.

On May 4, 2005, DHHL filed a summary possession
conpl ai nt agai nst Baker. After filing a notion for summary
j udgment, DHHL coul d not find evidence that Baker had been served
with the 1997 D&. DHHL and Baker agreed to dism ss the district
court case. Baker submtted a settlenent proposal to Crowell on
July 15, 2005, but received no response from Crowel | .

Appel lants claimthat the Deputy AGs, specifically
Crowel I, nmade representati ons about resolving the dispute
informally as a neans of inducing Baker's assent to di sm ssal;
however, Appellants point to no evidence in the record to support
this claim

The record does not support Appellants' claimthat the
Deputy AGs engaged in wilful, intentional, and/or fraudul ent
behavi or, inducing Baker's detrinmental reliance. See Hawaii's
Thousand Friends v. Anderson, 70 Haw. 276, 286, 768 P.2d 1293,
1301 (1989) (noting that "[t]he evidence nust be clear and
convincing to support a finding of fraud").

(4) Appellants contend DHHL was not authorized to
charge Baker 8-3/4% interest on his farm | oan.

Baker entered into the farmloan contract with DHHL on
July 7, 1982. Funds for this |oan cane fromthe "Hawaiian Hone
Farm Loan Fund," under the authority of and subject to the
provi sions of the HCCA. In 1982, portions of the HCCA were
anmended, including 8§ 215.4 1982 Haw. Sess. Laws Act 274.
Section 215(2) provided in relevant part:

Al'l unpaid bal ances of principal shall bear interest at the
rate of two and one-half percent a year for |oans made
directly fromthe Hawaiian home | oan fund, or at the rate of
two and one-half percent or higher as established by |aw for
ot her | oans, payable periodically or upon demand by the
department, as the department may determ ne.

4 Only subsection (1) of § 215 was amended. 1982 Haw. Sess. Laws Act
274, §8 3 at 709-10.
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1982 Haw. Sess. Laws Act 274, 8 3 at 709-10.° Section 5 of Act
274 stated that "[t]his Act shall take effect upon its approval.
(Approved June 18, 1982)." 1982 Haw. Sess. Laws Act 274, 8§ 5 at
711.

Appel l ants argue that the 1982 amendnents to 8§ 215 were
i neffective when Baker signed his farmloan contract with DHHL on
July 7, 1982 because Congress had not consented to the anendnents
pursuant to 8 4 of The Adm ssion Act.®

The United States Congress approved the 1982 anendnents
on Cct ober 27, 1986:

Resol ved by the Senate and House of Representatives of
the United States of America in Congress Assenmbl ed, That, as
requi red by section 4 of the Act entitled "An Act to provide
for the adm ssion of the State of Hawaii into the Union,"
approved March 18, 1959 (73 Stat. 4), the United States
hereby consents to all amendments to the Hawaiian Hones
Commi ssion Act, 1920, as anmended, adopted between August 21
1959, and June 30, 1985, by the State of Hawaii, either in
the Constitution of the State of Hawaii or in the manner
required for State |legislation, except for Act 112 of 1981

H J. Res. 17, 99th Cong., 2d Sess., 100 Stat 3143 (1986).

> The anmendnent to § 215(2) requiring that unpaid bal ances of principa

bear interest at a rate of two and one-half percent per year or higher as
established by Iaw for | oans not made directly fromthe Hawaiian honme | oan
fund was originally enacted in 1976 by Act 72. 1976 Haw. Sess. Laws Act 72
§ 2 at 97.

6 Section 4 provides in relevant part:

84. As a conpact with the United States relating to the
managenent and di sposition of the Hawaiian home | ands, the
Hawai i an Homes Comm ssion Act, 1920, as amended, shall be adopted
as a provision of the Constitution of said State, as provided in
section 7, subsection (b) of this Act, subject to amendment or
repeal only with the consent of the United States, and in no other
manner : Provi ded, That (1) sections 202, 213, 219, 220, 222, 224,
and 225 and ot her provisions relating to adm nistration, and
paragraph (2) of section 204, sections 206 and 212, and ot her
provisions relating to the powers and duties of officers other
than those charged with the admi nistration of said Act, may be
amended in the constitution, or in the manner required for State
| egi sl ati on, but the Hawaiian home-loan fund, the Hawaiian home-
operating fund, and the Hawaiian home-devel opment fund shall not
be reduced or inpaired by any such amendment, whether nade in the
constitution or in the manner required for State Legislation[.]

The Adm ssion Act § 4, 1 HRS at 136 (2009 Repl.).
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We concl ude, however, that the 1982 anmendments were
effective on the date of approval: June 18, 1982. Congress's
consent in 1986 relates back and retroactively applies to the
date of approval in 1982.7 Therefore, DHHL | awfully charged
Baker 8-3/4% interest on his farmloan under the HHCA.

(5) Appellants claimBaker had no notice that
Appel l ees required strict performance of the contract terns or
that his debt woul d be accel erated.

Baker had notice that Appellees intended to require
strict performance of the contract terms. On April 29 and
August 26, 1996, contested case hearings were held regarding
Baker's | oan delinquency. As a result of these hearings, the
Conmi ssion, in its 1997 D& found that Baker had failed to nake
paynments according to the ternms and conditions of his farm |l oan
and therefore was in default. The Conm ssion decl ared Baker's
interest on Lot 185 forfeited and his farm | oan cancel ed unl ess
Baker made anends as specified in the Comm ssion's 1997 D&O
DHHL mail ed a copy of the 1997 D& to Baker on Novenber 28, 1997
certified mail, return recei pt requested.

On August 15, 2006, Baker again received notice of a
contested case hearing to be held on Septenber 21, 2006 "to show
cause why [Baker's] |ease should not be canceled."” The hearing
of fi cer concluded that Baker was delinquent on paynents and
therefore in default on his farmloan. The hearing officer
recomrended that Baker's interest in Lot 185 be forfeited and his
| ease cancel ed. Baker was present at this hearing.

Baker had notice that his |oan would be accel erat ed.
HHCA & 216(b), supra, permts DHHL to accel erate | oans when
borrowers violate certain terns of § 215 as | ong as due process
is afforded the borrower. Baker was afforded due notice and an

" The same applies to Act 72, which took effect on May 10, 1976.

9
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opportunity to be heard. Moreover, Baker agreed to pay the
8-3/4% interest rate when he signed the | oan agreenent and
accepted the | oan proceeds on that basis.

(6) Finally, any other point, question, or argumnent
rai sed by Appellants is without nerit.

Ther ef or e,

The Judgnent filed on Novenber 7, 2008 in the Crcuit
Court of the Third Crcuit is affirnmed.

DATED: Honol ul u, Hawai ‘i, August 27, 2010.

On the briefs:

Frederick H K. Baker, Jr.
and Haunani Y. Baker,
Appel | ant s- Appel | ants pro se.
Chi ef Judge
Cl ayton Lee Crowel |l and
D ane K. Taira,
Deputy Attorneys General,
for Appel | ees- Appel | ees.

Associ at e Judge

Acting Associ ate Judge
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