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DI SSENTI NG OPI Nl ON BY ACOBA, J.

| respectfully dissent.

The certified question presented is whether

[w] here plaintiff banquet server enployees allege that their
enpl oyer violated the notice provisions of [Hawai ‘i Revised
Statutes (HRS)] § 481B-14 by not clearly disclosing to
purchasers that a portion of a service charge was used to
pay expenses ot her than wages and tips of enployees, and
where the plaintiff banquet server enployees do not plead
the existence of conpetition or an effect thereon, do the
plaintiff banquet server enployees have standing under [HRS]
§ 480-2(e) to bring a claimfor damages against their

empl oyer ?

(Enmphasi s added.)

As noted by Plaintiffs-Appellants,! the certified

guestion arose as a result of a notion to dismss filed by

Def endant s- Appel | ees Four Seasons Hotel Limted, dba Four Seasons

Resort, Maui and Four Seasons Resort, Hual alai, and MSD Capital,
Inc. [collectively, Defendants]. Hence, the standard pertaining
to such notions applies. In this jurisdiction, a circuit court’s

ruling on a notion to dismss is reviewed de novo. Wight v.

Honme Depot U.S. A, Inc., 111 Hawai ‘i 401, 406-07, 142 P.3d 265,

270-71 (2006). In that review,

[a] conpl aint should not be dism ssed for failure to state a
claimunless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his or her claimthat
woul d entitle himor her to relief. [ This court] must
therefore view a plaintiff’s conplaint in a |light most
favorable to himor her in order to determ ne whether the

al l egations contained therein could warrant relief under any

alternative theory. For this reason, in reviewing a circuit
court’'s order dism ssing a complaint[, this court’s]
consideration is strictly limted to the allegations of the

1

Val dez Kyne,

Pl aintiffs-Appellants are Daryl Dean Davis, Mark Apana, Elizabeth
Ear|l Tanaka, Thomas Perryman, and Deborah Scarfone, on behalf of

themselves and all others simlarly situated, and are hereinafter referred to
collectively, as “Plaintiffs.”
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complaint, and [this court] must deem those allegations to
be true.

In re Estate of Rogers, 103 Hawai ‘i 275, 280-81, 81 P.3d 1190,

1195-96 (2003) (citations, brackets, and ellipsis omtted)
(enphasis in original).? In ny view, it is not beyond doubt that
Plaintiffs can establish no set of facts under which relief could
be granted. Accordingly, Plaintiffs’ amended conplaint should

not be di sni ssed.

HRS § 481B-14 (2008 Repl.) states:

Hot el or restaurant service charge; disposition. Any
hotel or restaurant that applies a service charge for the
sal e of food or beverage services shall distribute the
service charge directly to its enployees as tip inconme or
clearly disclose to the purchaser of the services that the
service charge is being used to pay for costs or expenses
ot her than wage and tips of enployees.

(Bol df aced font in original.) (Enphasis added.) In conjunction

with HRS § 481B-14, HRS § 481B-4 (2008 Repl.), entitled

“Renedi es,” states that “[a]ny person who violates this chapter

[ (HRS 481B)] shall be deened to have engaged in an unfair nethod

of conpetition and unfair or deceptive act or practice in the

2 The federal standard of review is the same.

We review de novo the district court’s decision to grant a
motion to dism ss pursuant to [Federal Rules of Civil
Procedure Rule] 12(b)(6). ASWVv. Oregon, 424 F.3d 970, 974
(9th Cir. 2005). We accept as true all well-pleaded facts
in the conmplaint and construe themin the |ight mopst
favorable to the nonmoving party. |1d. A claimshould be

di sm ssed only if it appears beyond doubt that the plaintiff
can establish no set of facts under which relief could be
grant ed. Pacheco v. United States, 220 F.3d 1126, 1129 (9th
Cir. 2000).

Wat son v. Weeks, 436 F.3d 1152, 1157 (9th Cir. 2006).
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conduct of any trade or commerce within the meani ng of section
480-2.” (Enphases added.) |In that regard, HRS § 480-2(a) (2008
Repl.) states that “[u]nfair nethods of conpetition and unfair or
deceptive acts or practices in the conduct of any trade or
commerce are unlawful .” Further, HRS 8§ 480-2(e) (2008 Repl.)
provi des that “[a]lny person may bring an action based on unfair
nmet hods of conpetition declared unlawful by this section.” HRS
§ 480-1 (2008 Repl.) provides in part that “‘[p]erson’ or
‘persons’ includes individuals[.]”

The amended conplaint states in relevant part that:

4. For banquets, events, meetings and in other
instances, the defendants add a preset charge to custoners’
bills for food and beverage provided at the hotels.

5. However, the defendants do not remt the tota
proceeds of the service charge as tips income to the
enpl oyees who serve the food and beverages.

6. I nstead, the defendants have a policy and practice
of retaining for thenselves a portion of these service
charges (or using it to pay managers or other non-tipped
enmpl oyees who do not serve food and beverages).

7. The defendants do not disclose to the hotel’s
customers that the service charges are not remitted in ful
to the enpl oyees who serve the food and beverages.

8. For this reason, customers are msled into
believing that the entire service charge inmposed by the
defendants is being distributed to the enmpl oyees who served
them food or beverage when, in fact, a smaller percentage is
being remtted to the servers

9. . . . The class to be certified includes all food
and beverage servers who . . . have served food or beverage
at meetings, events, banquets, room service or other such
instances where the defendants have added a service charge
to the bill for food and beverage service, but have not
remitted the entire amount of this service charge to the
empl oyees serving the food and beverage

The action of the defendants as set forth above are in
violation of [HRS 8] 481B-14. Pursuant to Section 481B-4,
such violation constitutes an unfair method of conpetition
or unfair and deceptive act or practice within the meaning
of Section 480-2.

WHEREFORE, the plaintiffs request this Honorable Court
to. . . (2) grant the plaintiffs make whol e damage
compensating them for the | oss of service charge incone

-3-
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which they are entitled to receive; . . . and (4) award the
plaintiffs any other relief to which they are entitled.

(Enphases added.)
.

HRS § 481B-4 is clear and unanmbi guous. “Under the
canons of statutory construction, ‘where the | anguage of the | aw
in question is plain and unanbi guous courts nmust give effect to
the I aw according to its plain and obvious neaning.’” County of

Hawai ‘i v. C & J Coupe Famly Ltd. P ship, 119 Hawai ‘i 352, 362,

198 P. 3d 615, 625 (2008) (quoting MKkelson v. United Servs. Auto.

Ass’'n, 108 Hawai ‘i 358, 360, 120 P.3d 257, 259 (2005)). Thus,
“Ii]t is well-settled in this jurisdiction that courts turn to
| egi slative history as an interpretive tool only where a statute

is unclear or anmbiguous.” T-Mbile USA Inc. v. County of Hawai i

Pl anni ng Commi n, 106 Hawai ‘i 343, 352, 104 P.3d 930, 939 (2005)

(citing State v. Mieller, 102 Hawai ‘i 391, 394, 76 P.3d 943, 946

(2003)).

Based on the plain | anguage of HRS § 481B-4, any
violation of 481B-14 is a violation of section 480-2(a). The
term “deenmed” is not defined in HRS chapter 481B. Accordingly,
“[t]his court has said that we nay resort to |l egal or other well
accepted dictionaries as one way to determ ne the ordinary
meani ng of certain terns not statutorily defined.” Rapozo v.

Better Hearing of Hawaii, LLC, 119 Hawai ‘i 483, 493, 199 P.3d 72,

82 (2008) (quoting Leslie v. Bd. of Appeals of County of Hawaii,
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109 Hawai ‘i 384, 393, 126 P.3d 1071, 1080 (2006)) (brackets
omtted).
Applying that principle, the term“deeni neans

1. To treat (something) as if (1) it were really sonmething
else, or (2) it has qualities that it does not have

<al though the docunment was not in fact signed until April
21, it explicitly states that it must be deemed to have been
signed on April 14>, 2. To consider, think, or judge <she

deemed it necessary>.
“Deem’” has been traditionally considered to be a
useful word when it is necessary to establish a |ega
fiction either positively by ‘deem ng’ sonmething to be
what it is not or negatively by ‘deem ng’ something
not to be what it is[.]

Black’s Law Dictionary 477-78 (8th ed. 2004) (enphasis added).

Because it is “deened,” i.e., established, that a violation of
HRS chapter 481B and, hence, of HRS § 481B-14, is an “unfair

met hod of conpetition [ (UMOC)] and unfair or deceptive act or
practice [(UDAP)],” HRS § 481B-4 renders a violation of HRS

§ 481B-14, in and of itself, both a UDAP and UMOC. To construe
the statute as requiring further allegations or proof of a UDAP

or UMOC in addition to the violation would render the term

“deenmed” superfluous. “It is a cardinal rule of statutory
construction that courts are bound, if rational and practicabl e,
to give effect to all parts of a statute, and that no cl ause,
sentence, or word shall be construed as superfluous, void, or
insignificant if a construction can be legitimately found which
will give force to and preserve all the words of the statute.”

Camara v. Agsalud, 67 Haw. 212, 215-16, 685 P.2d 794, 797 (1984)

(citing In re Ailnoa, 60 Haw. 487, 490, 591 P.2d 607, 609 (1979));

Lopez v. Bd. of Trustees, 66 Haw 127, 657 P.2d 1040 (1983)). In

-5-
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order to give full effect to HRS § 481B-4, the phrase “shall be
deened” nust be construed as establishing a UMOC violation. The
drafters of HRS § 481B-4 did not insert conditional |anguage or
provi de any additional limtations on access to the renedies in
HRS § 480-13 (2008 Repl.) after a “deemed” UMOC viol ation has
been established. Rather, the plain | anguage of the statute
denonstrates an intent to allow those who have suffered a
viol ati on under HRS § 481B-14 to bring an action to enforce their
rights under HRS § 480-13. The majority’s construction of HRS §
481B- 4 deprives the statute of its force and underm nes the
| egislature’s manifest intent in enacting the | aw

Consequent |y, based on the plain | anguage of HRS
8§ 481B-4, the anmended conpl aint need not allege any fact to
establish Defendants’ liability under HRS § 481B- 14, other than a
violation. 1In the anended conplaint, Plaintiffs have all eged
t hat Defendants have coll ected service charges relating to the
sal e of food or beverages but did not distribute the entire
service charges directly to their enployees and did not disclose
this fact to the purchasers. Taking the allegations in the
anended conplaint as true, as this court is required to do,

Plaintiffs have alleged a nanifest violation of HRS § 481B- 14.3

8 It should be noted that, at oral argument, Defendants conceded
that portions of the service charge were not distributed to the servers as tip
income and that notice of this practice was not given to the customers to whom
the service charge was applied. Def endants al so asserted that this practice
has since been changed, and the required HRS 8 481B-14 notice given.

- 6-
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L1l
A
As to other matters raised by the parties, HRS § 480-2
expl ains who may bring an action for engaging in an unfair or
deceptive act or practice or unfair nethod of conpetition. 1In

rel evant part HRS 8§ 480-2 states:

(a) Unfair methods of conpetition and unfair or
deceptive acts or practices in the conduct of any trade or
commerce are unl awful

(d) No person other than a consumer, the attorney
general or the director of the office of consumer protection
may bring an action based upon unfair or deceptive acts or
practices declared unlawful by this section.

(e) Any person may bring an action based on unfair
met hods of conpetition declared unlawful by this section

(Enphases added.) HRS 8§ 481B-4 allows a violation of HRS § 481B-

14 to be brought as a UMOC action and a UDAP action. As a
result, under HRS 480-2(d), a suit for the failure to remt tips
may be brought by a consuner, the attorney general, or the
director of the Ofice of Consuner Affairs as a UDAP. In
contrast, any “person” is entitled to bring a UMOC action. As
not ed before, “person,” as defined in HRS § 480-1 incl udes
“individual s[.]” Plaintiffs concede that they cannot bring a
UDAP acti on because they are not “consumers” under HRS 480-2(d).
However, Plaintiffs may bring an action agai nst Defendants

cl ai m ng UMOC i nasmuch as enpl oyees individually do qualify as
“any person” under HRS § 480-2. Thus, Plaintiffs’ suit is
correctly premised on their status as “individuals” allowed to

bring suit as “persons” for a UMOC. HRS § 480-1.
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B
HRS § 480-13, which applies to HRS chapter 480, allows
t hose harnmed by either a UDAP or a UMOC to bring an action for
damages and to enjoin the illegal practice. HRS 480-13 states in

rel evant part:

(a) Except as provided in subsections (b) and (c), any
person who is injured in the person's business or property
by reason of anything forbidden or declared unlawful by this
chapter:

(1) May sue for damages sustained by the person,

and, if the judgment is for the plaintiff, the
plaintiff shall be awarded a sum not |ess than
$1, 000 or threefold damages by the plaintiff
sust ai ned, whichever sumis the greater, and
reasonabl e attorney's fees together with the
costs of suit . . . and

(2) May bring proceedings to enjoin the unl awf ul

practices, and if the decree is for the
plaintiff, the plaintiff shall be awarded
reasonabl e attorney's fees together with the
costs of suit.

(Enmphasi s added.) In the anended conplaint, Plaintiffs have

al | eged that Defendants have coll ected service charges relating
to the sale of food or beverages but did not distribute the
entire service charges directly to its enpl oyees and di d not
disclose this fact to the purchasers. Plaintiffs’ “Werefore”
cl ause in the anmended conplaint alleges that they did not receive
the full anobunt of the service charge | evied on purchasers.
Taking the allegations as true, the | anguage in HRS 8§ 480-13
permtting a suit based on injuries to “business or property”
mani festly includes the economc |oss of withheld tip incone.
Because the disclosure was not nade, the tip incone did not

bel ong to Defendants. [If Plaintiffs are not reconpensed as
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i ndi cated under the statute, a windfall would accrue to
Def endants by virtue of a violation of HRS § 481B-14.*
C.

The statutes al so mandate that the courts | ook to
federal case |law when interpreting HRS chapter 480. HRS 8§ 480-3
(2008 Repl.), entitled “Interpretation,” provides that “[t]his
chapter shall be construed in accordance with judicial
interpretations of simlar federal antitrust statutes, except
that |awsuits by indirect purchasers may be brought as provided

in this chapter.” HRS § 480-2(b) states that

[i]n construing this section, the courts and the office of
consumer protection shall give due consideration to the

rul es, regul ations, and decisions of the Federal Trade

Commi ssion [(FTC)] and the federal courts interpreting
section 5(a)(1l) of the Federal Trade Comm ssion Act [(FTCA)]

(15 U.S.C. 45(a)(1)), as fromtime to time amended.

Moreover, HRS § 480-13 was nodel ed after section 4 of
the Cayton Act, 15 U S.C. § 15(a), and, pursuant to HRS § 480-3,
must be construed in light of federal decisions. However, HRS
§ 481B- 14 contains no federal anal ogue and, as the statutory
| anguage i ndicates, was not enacted sinply to prevent anti -
conpetitive conduct that affects consuners and busi nesses, but
was specifically intended to address the direct injuries to the
“busi ness and property” of enployees such as Plaintiffs, caused

by wi thhol di ng service charges. See discussion infra. The

4 As noted at oral argument, “consumers” and other “persons” may

al so sue, and an equitable apportionment of damages may be required in any
particul ar case.

-9-
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enforcement provisions in HRS § 480-13 nust al so be construed in
[ight of the purpose of HRS § 481B-14. Thus, federal law is not
a bar to Plaintiffs’ action and a plain | anguage construction of
HRS § 481B- 14 does not contravene HRS 8§ 480-2(b) or HRS § 480-3.
D

Def endants argue that “[i]f [Plaintiffs] are correct
that [HRS] 8§ 481B-14 was intended to create a wage claimfor
enpl oyees, it is strikingly - if not unconstitutionally -
vague.”® Defendants assert that the statute “does not specify
whi ch enpl oyees shoul d be paid the service charge as tip incone.”
In other words, Defendants argue “the plain | anguage of the
statute allows the enpl oyer to pick any enployee to receive the
nmoni es [derived fromthe service charge] in any anount.”

However, HRS § 481B-14 is not vague. The text nandates
that the hotel or restaurant “shall distribute the service charge

directly to its enployees as tip incone[.]” HRS § 481B-14

5 The majority states that it declines to address this matter

because it “does not relate to the issue of whether or not enployees have
standi ng under HRS 8§ 480-2(e) to bring a claimfor damages for a violation of
HRS § 481B-14, but instead relates to the merits of such a claim” Mjority
opinion at 11 n.13. However, the certified question states that “[t]he
[c]l]ourt’s phrasing of the question should not restrict the [Hawai ‘i Supreme
Court’s] consideration of the problenms and issues involved.” Certified
question at 5 (citing Allstate Ins. Co. v. Alamp Rent-A-Car, Inc., 137 F.3d
634, 637 (9th Cir. 1998). Moreover, this court is not required to limt itself
to the question certified. See Richardson v. City & County of Honolulu, 76
Hawai ‘i 46, 53, 868 P.2d 1193, 1200 (1994) (addressing the issue of whether
the City of Honolulu had authority to enact an ordinance despite the fact that
the question was “not expressly placed in issue by the federal court's
certified question”). Also, whether Plaintiffs have “standing” in this case
is substantially related to whether they are included in the category of

enpl oyees described in HRS § 481B-14, a proposition Defendants argue is

constitutionally barred. Finally, the constitutionality of the statute as
di sputed between the parties is obviously germane to the viability of the
proceeding in federal court. Thus, it is addressed.

-10-
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(enmphasi s added). Although “tip” or “tip inconme” is not defined
in HRS chapter 481B, the dictionary definition in this context is
“a gift or a usu[ally] small sum of noney tendered in payment or
often in excess of prescribed or suitable paynent for a service

performed or anticipated.” Wbster’s Third New Int’'l Dictionary

2398 (1961).
“[T]o constitute a deprivation of due process, [the
civil statute] nust be ‘so vague and indefinite as really to be

no rule or standard at all.’” Paul v. Dep’t of Transp., State of

Haw., 115 Hawai‘i 416, 431, 168 P.3d 546, 561 (2007) (quoting

A.B. Small v. Am Sugar Refining, 267 U S. 233, 239 (1925)). “To

par aphrase, uncertainty in this statute is not enough for it to
be unconstitutionally vague; rather, it nust be substantially
i nconprehensible.” 1d. (citation omtted). Inasnuch as the tip

is a gratuity given for service to those who perform such service

and the service charge is to be distributed as tip incone, it is
mani fest that the “service charge for the sale of food or
beverage services,” HRS § 481B-14, is to be given to the

enpl oyees who provided that service. Hence, the term “enpl oyee”
cannot be reasonably construed as “allowing] the enployer to

pi ck any enployee to receive the nonies in any anmount,” as

Def endants argue. Defendants have not denonstrated a sufficient
anbiguity or potential for m sunderstanding inherent in the term
“enpl oyee” as it relates to the term*“tip incone.” See also

Tauese v. State, Dept. of Labor & Indus. Relations, 113 Hawai ‘i

-11-
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1, 28 n.27, 147 P.3d 785, 812 n.27 (2006) (“Because this termis
easily definable and allows a person of ordinary intelligence to
obtai n an adequat e description of the prohibited conduct, the
statute is not unconstitutionally vague.”). Consequently, this
argunent i s unpersuasi ve.
E

Briefly summari zed, Plaintiffs have alleged in their
anmended conpl ai nt that Defendants have viol ated HRS § 481B- 14.
HRS 8§ 481B-4 permts all violations in chapter 481B to be brought
as a UDAP and a UMOC pursuant to HRS 8§ 480-2(d) and (e).
Plaintiffs do not qualify as “consuners” to bring a UDAP action
under 480-2(d), but do qualify individually as “any person” under
HRS § 480-2(e), permtting themto bring a UMOC acti on agai nst
Def endants, provided they allege an injury to their business or
property pursuant to HRS § 480-13. Plaintiffs have satisfied HRS
8§ 480-13, which enconpasses HRS chapter 480 and permts suits for
noney damages resulting from UMOC, by adequately pleading an
econom c injury.*®

| V.

However, the najority requires that Plaintiffs allege

“the nature of the conpetition” before they may bring a UMOC

action for a violation of HRS 8§ 481B-14 and, therefore, concl udes

6 Plaintiffs argue that they believe if the nature of the
competition nmust be pled, they can amend their conpl aint. However, that woul d
not resolve the case law in this jurisdiction with respect to the application
of the term “deemed” in HRS § 481B-4.

-12-
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that the anended conpl ai nt nmust be dism ssed. The mpjority bases
this additional requirenment on four grounds: (1) the application

of HRS § 480-13; (2) its interpretation of Hawaii Medical Ass’'n

v. Hawaii Medical Service Ass’'n, 113 Hawai ‘i 77, 148 P.3d 1179

(2006) [hereinafter, “HVA’] and certain other Hawai ‘i cases,
(3) the legislative history of HRS § 481B-14, and (4) federal
cases addressing federal antitrust |aw provisions.
A

Wth respect to the first ground, the majority contends
that “[t]he requirenent that the plaintiff allege the ‘nature of
the conpetition’ in [a UM claimis distinct fromthe
requi renent that a defendant’s conduct constituted [a UMOXC] .~
Majority opinion at 38. According to the najority, the necessity
that Plaintiffs plead a UMOC “stenms from HRS § 480-2(a), which
provides that” UMXCs are unlawful. [d. The majority maintains
that a plaintiff nust also denonstrate that harmis “a result of
actions of the defendant that negatively affect conpetition []
derived fromHRS § 480-13(a)’s |anguage that ‘any person who is

injured in the person’s business or property by reason of

anyt hing forbidden or declared unlawful by this chapter
[mMay sue for damages[.]” 1d. at 39 (enphasis in original). The
majority asserts that Plaintiffs have not net this burden.

To the contrary, Plaintiffs have nmet the requirenents
that they plead both a UMOC and an injury “by reason of anything

forbi dden or declared unlawful by” HRS chapter 480. Plaintiffs

-13-
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have pled a UMOC in alleging that Defendants violated HRS § 481B-
14 by wi t hhol ding noni es accrued fromthe service charge w thout
notifying customers of that fact. The failure to distribute the
service charge is unlawful inasmuch HRS § 481B-4 “deens” it a
UMOC in violation of HRS § 480-2(e). Thus, Plaintiffs have
al | eged that Defendants’ conduct constituted a UMOC

Plaintiffs have also pled a resulting injury to
“busi ness or property by reason of” actions declared unl awful by
HRS chapter 480. As stated previously, HRS 481B-4 specifically
“deens” Defendants’ alleged conduct “an unfair nethod of
conpetition . . . in the conduct of any trade or conmerce wthin

t he neani ng of section 480-2.” (Enphasis added.) |n paragraphs

5, 6, 9 and in the “Werefore” clause of the amended conpl ai nt,
Plaintiffs have alleged an injury to their “business or property”
in the loss of inconme stemring directly from Defendants’ failure
to distribute the entire service charge or to notify custoners
that they were doing so. HRS § 480-13. According to the plain
| anguage of HRS 8§ 480-13(a), a plaintiff who has denonstrated an
injury that stems directly fromthe unlawful UMOC is entitled to
sue for noney danages and injunctive relief.

Thus, there is a direct causal |ink between the injury
to property and the acts “forbidden or declared unlawful by” HRS
chapter 480 on the face of the anended conplaint. As noted

before, to construe the statute as requiring plaintiffs to allege

-14-
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the “nature of the conpetition” in addition to a per se UMOC

vi ol ation renders the term “deened” superfl uous.
B
1

As to the second ground, the majority derives from HVA
the requirenent that Plaintiffs allege the “nature of the
conpetition” before they may bring a UMOC action. In HVA a
plaintiff medical group consisting of physicians had entered into
an agreenent w th defendant Hawai ‘i Medi cal Service Association
(HVBA), to provide nedical care to HVBA plan nenbers at reduced
rat es. 113 Hawai ‘i at 81, 148 P.3d at 1183. The HVA physici ans
al | eged that HVSA had engaged in unfair nmethods of conpetition in
violation of HRS § 480-2(e). 1d. at 82, 148 P.3d at 1184.

HVA determ ned that the plaintiffs’ allegations against
t he def endants consi sted of UDAP cl ai ns, which could only be
brought by consuners. However, HVA allowed plaintiffs to bring a
UMOC action for clains that woul d al so support a UDAP acti on,
provided the plaintiffs, in addition to identifying a UMOC, also
all eged how their injury stemed fromthe anti-conpetitive act,
i.e., the “nature of the conpetition.” Id. at 111-13, 148 P.3d
1213-15. The reason for this was to preserve the distinction
bet ween unfair methods of conpetition, on one hand, and unfair or
deceptive acts or practices that may al so constitute unfair
nmet hods of conpetition, on the other hand. 1d. Thus, HVA said

that “the existence of the conpetition is what distinguishes a

-15-
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claimof unfair or deceptive acts or practices froma claim of
unfair nethods of conpetition.” 1d. at 112, 148 P.3d at 1214.

According to this court,

notwi thstanding . . . our holding that the plaintiffs need
not be “conpetitors” of, or “in competition” with, HMA, the
gquestion remai ns whether the nature of the conmpetition nust
be sufficiently alleged. Contrary to the dissent, we
conclude that it does because, in the absence of such

all egations, the distinction between clains of unfair or
deceptive acts or practices and claims of unfair nmethods of
competition that are based upon such acts or practices would
be | ost where both claims are based on unfair and deceptive
acts or practices. In other words, the existence of the
competition is what distinguishes a claimof unfair or
deceptive acts or practices froma claimof unfair methods
of competition.

Id. at 111-12, 148 P.3d at 1213-14 (enphases in original and
enphases added). Oherwi se, “[t]he distinction between a claim
of unfair and deceptive acts or practices and a claimof unfair
met hods of conpetition that are based upon such acts or practices
would be lost[.]” 1d. at 111, 148 P.3d at 1213. This notivated
the majority in HVA to require allegations that “sufficiently
all ege unfair conpetition clainms” based upon “conduct that would
al so support clains of unfair or deceptive acts or practices[.]”
Id. at 111, 148 P.3d at 1213 (enphasis added). But that
distinction is not controlling here.

The differentiation in HVA is wholly irrel evant under
the plain | anguage and i nherent |egislative intent of HRS

88 481B-14 and 481B-4. See State v. Buch, 83 Hawai ‘i 308, 326,

926 P.2d 599, 617 (1996) (“This court derives |egislative intent
primarily fromthe |anguage of the statute and follows the

general rule that[,] in the absence of clear |egislative intent
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to the contrary, the plain nmeaning of the statute will be given

effect.”) (Citing State v. Akina, 73 Haw. 75, 78, 828 P.2d 269,

271 (1992).)) (Brackets omtted.) HRS § 481B-4 renders the

di stinction and hence, any allegations of the “nature of the
conpetition” unnecessary inasmuch as a violation of HRS § 481B-
14, by virtue of HRS 8§ 481B-4, establishes both a UDAP and UMOC
under HRS § 480-2. Hence, no allegations in the anended
conplaint are necessary to draw the distinction made in HVA
Even if the word “and” in HRS § 481B-4 (“unfair nethod of
conpetition and unfair or deceptive act or practice” (enphasis
added)) is read as “or,” the result is the sane. In that event
the violation would qualify as either a UDAC or a UMCC. ’

Under the facts of this case, allegations of
conpetition are unnecessary because unlike in HVA here the
violation of HRS § 481B-4 established that the conduct, i.e.,
non-di scl osure, was sufficient itself to constitute, i.e., be
deened, both an unfair and deceptive act or practice and unfair
nmet hod of conpetition. 1In contrast, HVA did not involve conduct
that the legislature had by statute deened a per se UMOC
Rat her, HVA allowed the plaintiffs to bring a UMOC acti on based
on UDAP clains to denonstrate that anti-conpetitive conduct
caused their injury. Hence, HVA is not determnative in this

si tuati on. | nasnuch as in the instant case a violation is deened

Obvi ously, as indicated supra, Plaintiffs may only bring a UMOC
claim
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to be an unfair and deceptive act or practice and (or for the
sake of argunent, “or”) an unfair nethod of conpetition, there is
no requirement or need to distinguish between unfair nethods of
conpetition and unfair and deceptive acts that nmay al so
constitute unfair nethods of conpetition.

Neverthel ess, the majority maintains that the
di stinction between UDAP and UMOC clainms is still relevant to the
i nstant case because HVA stated that “‘the existence of the
conpetition is what distinguishes a claimof unfair or deceptive
acts or practices froma claimof unfair nethods of
conpetition.”” Majority opinion at 36 n.26 (quoting HVA 113
Hawai ‘i at 112, 148 P.3d at 1214). Thus, according to the
majority, the pleading requirenment of HVA “is based on the
differences in the nature of the underlying causes of action.”
Id. at 36 n.26. Wth all due respect, this viewis taken wholly
out of context.

The circuit court in HVA had concluded that, although
plaintiffs had brought their action as a UMOC, the clains were
actual |y UDAP and, consequently, dism ssed plaintiffs’ action.
HVA, 113 Hawai ‘i at 111, 148 P.3d at 1213. However, as noted
before, this court vacated the dism ssal, holding that
“plaintiffs may bring clainms of [UMOC] based on conduct that
woul d al so support clainms of [UDAP].” |1d. (enphasis added)
(citation omtted). |In other words, HVA's hol ding was that UDAP

and UMOC coul d be treated the sane, provided that plaintiffs
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bringing UMOC clains also pled the nature of the conpetition.
Thus, contrary to the majority’s argunent, the pleading

requi renent interposed between UDAP and UMOC i s not “based on
differences in the nature of the underlying causes of action[,]”
maj ority opinion at 36 n.26, but is necessitated in situations
where they share a commonality.

Taken at face value, a difference “in nature” between
UMOC and UDAP woul d have prevented this court fromregarding the
two causes of action under the facts in HVA as interchangeabl e.
HVA expressly focused on whet her UDAP cl ains could al so be
brought as UMOC clains. Therefore, the “nature of the
conpetition” pleading requirenent was to establish that because
“a claimof unfair or deceptive acts or practices” could
constitute “a claimof unfair nmethods of conpetition[,]” majority
opinion at 36 n.26 (citing HVA, 113 Hawai ‘i at 112, 148 P.3d at
1214), it was necessary in such circunstances that the nature of
the conpetition be all eged.

As previously discussed, HVA sinply did not involve the
deemi ng | anguage in HRS § 481B-4. On its face and w t hout
qualification, HRS 8§ 481B-4 states that violations of HRS
§ 481B- 14 can be brought both as a UMOC and a UDAP. Thus, the
“di stinction” thought necessary in HVA is not presented in this
case. As a result, there are no “differences in the underlying
causes of action” upon which the majority can premse its

“pl eading requirenment.” Because it neverthel ess does so, the
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majority disregards the straightforward text of HRS § 481B-4 and,
consequently, gives no effect to the legislative nandate that a
violation of HRS § 481B-14 is already “deened” a violation of HRS
8 480- 2.
2.
The majority further relies on this court’s decisions

in Al v. Frank Huff Agency, 61 Haw. 607, 607 P.2d 1304 (1980),

and Robert’s Hawaii School Bus, Inc. v. Laupahoehoe

Transportation Co., 91 Hawai ‘i 224, 982 P.2d 853 (1999). The

majority states that the “deened” in § 481B-14 indicates the

| egi sl ature predeterm ne[d]’ that violations of HRS [c]hapter
481B woul d constitute per se unfair methods of conpetition for

t he purposes of 8§ 480-2, and therefore a plaintiff with standing

need not prove that conduct which violates HRS [chapter] 481B
constitutes an unfair method of conpetition.” Majority opinion
at 42-43 (citing A, 61 Haw. at 616, 607 P.2d at 1311) (enphasis
added). The majority thus excludes from consideration what in
fact is a “standing” factor, i.e., that the violation itself
establ i shes the negative inpact on conpetition. HRS § 481B-4.
Wth all due respect, the ngjority arrives at its position by

m sconstruing this court’s holding in Al and concl uding that “the

| egislature did not determne that an injury suffered by ‘any
person’ as a result of a violation of chapter 481B necessarily
stens fromthe negative effect on conpetition caused by the

violation.” Mjority opinion at 43-44 (enphasis in original).
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According to the nmajority, “the legislature was not nmaking a
determ nation that any person injured as a result of a violation
of [c]hapter 481B automatically has standing to sue pursuant to
HRS §[ 8] 480-2 and 480-13. |Instead, a private person nust
separately allege the nature of the conpetition in accordance

with this court’s holding in HVA.” 1d. at 44. Contrary to the

majority’s view, the holding in A does indeed support the

concl usion of automatic standing and in that situation, HVA does
not require a separate allegation regarding the nature of the
conpetition. See discussion supra.

Al involved the violation of HRS 8§ 443-44(8) which
“prohibit[ed] a collection agency from maki ng any representation
that an existing obligation of a debtor may be increased by the
addition of attorney's fees when in fact such fees nay not
legally be added to the existing obligation of the debtor.” 61
Haw. at 617, 607 P.2d at 1312. Furthernore, according to Ai, HRS
§ 443-47 established that HRS § 443-44(8) was a “per se” UMOC
violation by stating that “[a] violation of this part by a

col | ection agency shall constitute unfair nmethods of conpetition

and unfair or deceptive acts or practices in the conduct of any
trade or comerce for the purpose of section 480-2.” |d. at 615,
607 P.2d 1310-11 (enphasis added). The debtor plaintiffs in A
all eged a per se violation of HRS § 443-44(8), claimng that the
prom ssory note plaintiffs executed and delivered to defendant

contained an illegal provision that plaintiffs would pay
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attorney’s fees at the rate of 33-1/3%-- above the 25%
chargeabl e under the law if a collection suit was filed. 1d.
Ai stated that HRS “§ 480-13 establishes four essenti al
el enents: (1) a violation of chapter 480; (2) injury to
plaintiff's business or property resulting fromsuch violation;
(3) proof of the anobunt of danmages; and (4) a showi ng that the
action is in the public interest or that the defendant is a
merchant.” 1d. at 617, 607 P.2d at 1311. A went on to decide
that the plaintiffs had established a per se violation of the
statute in that “[t]he representation that the [attorney fees]
obl i gation of the debtor could be so increased was . . . in
violation of 8§ 443-44(8).” 1d. at 618, 607 P.2d at 1312.
However, Ai explained that, “[wjhile proof of a violation of
chapter 480 is an essential elenment of an action under 8§ 480-13,

the mere exi stence of a violation is not sufficient ipso facto to

support the action; forbidden acts cannot be rel evant unl ess they
cause private danage.” 1d. (citation omtted).
Al concluded that injury under HRS 8 480-13 required

only a showi ng of economic loss. “[I]t is unnecessary for

plaintiffs to all ege comercial or conpetitive injury in order

for plaintiffs to have standi ng under HRS § 480-13; it is

sufficient that plaintiffs allege that injury occurred to

personal property through a paynent of noney wongfully induced.”

Id. at 614, 607 P.2d 1310 (citation omtted) (enphasis added).

Li kewi se, in the instant case, a simlar showing of injury to
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personal property is all that is required under the sanme statute,
HRS § 480-13. As noted before, Plaintiffs have sufficiently
al l eged that injury.

A further concluded that the fourth requirenent
i nherent in HRS 8§ 480-13, i.e., “a showing that the action is in
the public interest[,]” had been satisfied because the plaintiffs
had “supplied allegations adequate to show that such a per se
violation of [8] 480-2 ha[d] occurred.” |d. at 617, 607 P.2d at
1311. Thus, under A, “the public interest ha[d] been
sufficiently made out to confer standing to plaintiffs under [HRS
8] 480-13.” 1d. at 617, 607 P.2d at 1311. The public interest
requirenent is directly analogous to the majority’s requirenent
that Plaintiffs plead the “nature of conpetition” inasnuch as
both are ained at addressing the anti-conpetitive effects of such
conduct. However, contrary to the majority’s position, the fact
that A concluded that those harned by per se violations need not
show that the action is in the public interest supports the
conclusion that plaintiffs harmed by a per se UMOC viol ati on need
not allege the “nature of the conpetition.”

The majority’s attenpt to rebut the anal ogy between the
“public interest” requirenent in Al and the majority’s
requi renent that the “nature of the conpetition” be pled is
unpersuasive. The majority states that the public interest
requi renent was satisfied if a plaintiff pleads an effect on

conpetition, or the UMOC “is being enpl oyed under circunstances
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whi ch involve flagrant oppression of the weak by the strong.”
Majority opinion at 46 (quoting A, 61 Haw. at 614, 607 P.2d at
1310). However, the majority maintains that the presence of a
second net hod of satisfying the public interest requirenent,
i.e., that the unfair nmethods enpl oyed “involve a flagrant
oppression of the weak by the strong,” id., undernm nes the

anal ogy. But A expressly confirmed that the “public interest”
was satisfied by showi ng a negative effect on conpetition. A,
61 Haw. at 614, 607 P.2d at 1310 (“To justify filing a conplaint
the public interest nust be specific and substantial. Oten it
is so, because the unfair method enpl oyed threatens the existence
of present or potential conpetition.”). Indeed, the mgjority
concedes that the “public interest” requirenent is satisfied by
al l eging a negative effect on conpetition.

Consequently, that there is an additional neans of

satisfying the “public interest” in no way affects the anal ogy.
In Ai, this court recogni zed that either a negative inpact on
conpetition or “flagrant oppression of the weak” would satisfy
the “public interest” requirenent. 1d. at 614-15, 607 P.2d at
1310. In other words, the “nature of the conpetition” prong was
enconpassed by the “public interest” requirenent. Inasnmuch as

t he negative inpact on conpetition described in A and
enconpassed in the public interest requirement is conceptually
the sane inpact that the mpjority indicates nust be pled in the

i nstant case, the requirenents are anal ogous.
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However, in A, this court concluded that it did not
need to determ ne whether there had been a negative inpact on
conpetition or “flagrant oppression of the weak” because there
was a per se violation of the statute. 1d. at 615, 607 P.2d at
1310-11. As A explained, HRS § 443-44(8) established a
prohi bition agai nst adding interest on attorney’s fees in
contracts. In that connection, HRS § 443-47 stated that a
violation of HRS § 443-44(8) “shall constitute” a UMOC or UDAP
Thus, A concluded that an allegation of a violation of HRS
8§ 443-44(8) was sufficient to confer standing upon plaintiffs
wi t hout any further showi ng of an effect on the “public interest”
by neans of a negative inpact on conpetition or oppression of the
weak. 1d. Moreover, the analysis in Al nade clear that, simlar
to all egations of an negative inpact on conpetition, a plaintiff

need not plead “flagrant oppression of the weak by the strong” to

have standing in cases where there was a per se UMOC viol ati on.
Id. at 614, 607 P.2d at 1310.

None of the cases the najority cites conpels a
di fferent concl usion inasnuch as those cases do not involve per

se UMOC viol ati ons. In T.W Electrical Service, Inc., v. Pacific

El ectical Contractors Ass’'n, 809 F.2d 626, 636 (1987), the court

of appeals for the ninth circuit concluded that plaintiff-
contractor’s UMOC cl ai munder HRS 8§ 480-2 agai nst a def endant -
trade association did not have nerit because the defendant was

not in conpetition with the plaintiff. The ninth circuit took
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note of the “flagrant oppression” prong as satisfying the “public
interest” requirenent, but did not apply that standard or in any

way contradict this court’s holding in Ai. In Aletcher v.

Beneficial Finance Co. of Hawaii, 2 Haw. App. 301, 306, 632 P.2d

1071, 1076 (1981), the I CA overturned the directed verdict

agai nst plaintiff-business ower who had all eged an unfair
practice in violation of HRS § 480-2 agai nst the defendant. The
plaintiff had argued that defendant had ordered a halt on al
financing transactions at his car dealership, resulting in harm
and loss to plaintiff’s business. 1d. at 303-04, 632 P.2d at
1974. The I CA applied the “flagrant oppression” standard,
concluding that the circuit court erred in granting a directed
verdi ct for defendant because plaintiff had presented facts
sufficient to support a jury verdict that defendant’s acts
anounted to a “flagrant oppression of the weak by the strong.”

|d. at 304-05, 632 P.2d at 1075. However, the | CA expressly

di stinguished its holding from A inasnuch as there was “no
statutory violation involved in [that] case.” |1d. at 306, 632
P.2d at 1076. In other words, Ailetcher did not involve a per se

violation of the statute like that in A.

The majority also cites Federal Trade Conmm ssion V.

Klesner, 280 U.S. 19 (1929), which A cited for the proposition
that the public interest was satisfied by a show ng of a
“flagrant oppression of the weak by the strong.” 1d. at 30. 1In

Kl esner, the United States Suprene Court concluded that the
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“flagrant oppression” standard did not apply to the facts before
it. Kl esner involved an action brought by the FTC against a

busi ness owner to enjoin himfromusing the nanme “shade shop” "as
an identification of the business conducted by hini because that
trade nane bel onged to another business. 1d. at 22. The Suprene
Court dism ssed the FTC s action. Inasnuch as the case invol ved
a purely private dispute between individuals with no discernable
effect on conpetition, it did not satisfy the public interest
requirenent. |d. at 30. Additionally, Klesner did not involve
“flagrant oppression of the weak by the strong” or any of the

i ssues presented in the instant case. Thus, Kl esner does not
contradict Al'’s holding that an injury to the public interest
need not be alleged in per se violations of HRS § 480-2. As a
result, the mpjority’s citation to these cases is inapposite

i nasnmuch as the cases are not inconsistent with the central

hol ding of A, i.e., that a per se violation of the statute
obviates the need to plead a negative inpact on conpetition or
oppr essi ve conduct.

The majority’s attenpt to draw distinctions between
effects on “public interest” and “conpetition” aside, the
majority plainly contravenes this court’s decision in A
regardi ng per se UDAP and UMOC viol ati ons despite the presence of
nearly identical provisions. Simlar to the “deened” |anguage in
HRS § 481B-4, the |language in HRS § 443-47 at issue in A_ stated

that “[a] violation of this part by a collection agency shal
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constitute unfair nmethods of conpetition and unfair or deceptive
acts or practices in the conduct of any trade or commerce for the
pur pose of section 480-2.” A, 61 Haw. at 610 n.5, 607 P.2d at
1308 n.5 (enphasis added). 1In A, the plaintiffs thus
established a per se violation of 8 HRS § 443-44(8), which the

| egi sl ature had conmanded “shall constitute” a violation of

480-2. 1d. As noted before, a simlar mandate for a violation
of HRS § 481B- 14 appears in the instant case under HRS § 481B- 4.
Consequently, as A concluded, “[s]ince plaintiffs herein have
supplied all egations adequate to show that such a per se

viol ation of 8 480-2 has occurred, we accordingly find that the
public interest has been sufficiently nmade out to confer standing
to plaintiffs under § 480-13.” 1d. at 617, 607 P.2d at 1311

Li kewi se, Plaintiffs here have alleged, via HRS 88 481B-14 and
481B-4, a “per se violation of HRS 8§ 480-2 sufficient[] to confer
standing to [P]laintiffs under [HRS] 8§ 480-13.” 1d.

Based on the foregoing, the rationale in Al applies to
the instant case. Nonetheless, the mpjority construes the nearly
i dentical |anguage regarding per se violations to nean that a
plaintiff does not need to prove that an act is a UMOC, but nust
still prove that the UMOC causing plaintiff’s injury negatively
i npacts “conpetition.” If A had adopted the nmpjority’s

construction of “shall constitute,” then this court in Al would
have had to require that the plaintiffs additionally allege that

the UMOC negatively inpacted the “public interest.” That
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obvi ously was not the case. Rather, A unequivocally held that

an act that “constitutes” a UMOC violation was “all the | aw

require[d]” to satisfy the “public interest” requirenent. 1d. at
615, 607 P.2d at 1310-11 (enphasis added). There is no basis for
di stingui shing the anal ysis and outconme in Al fromthe instant
case.

The |l ess stringent requirenent for alleging an injury
in cases of per se UMXC violations in A also distinguishes this

court’s holding in Robert’s Hawaii. Robert’s Hawaii stated that

the third requirenent of HRS § 480-13, i.e., “proof of the amount
of danmages,” A, 61 Haw. at 617, 607 P.2d at 1311, sets forth a
different requirenment than nerely injury to “busi ness or
property.” “Also known as the ‘fact of danage’ requirenent, the
antitrust plaintiff need not prove with particularity the ful
scope of profits that m ght have been earned. Instead, it

requires a showing, with sone particularity, of actual danage

caused by anticonpetitive conduct that the antitrust | aws were

intended to prevent.” Robert's Hawaii, 91 Hawai ‘i at 254 n. 31,

982 P.2d at 883 n.31 (citation omtted) (enphasis added).
However, as stated previously, the |egislature has deened the
violation of HRS chapter 481B in the instant case to constitute a

UMOC. Contrastingly, Robert's Hawaii did not involve a per se

viol ation of the statute.
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C.

Wth respect to the third ground, the majority’s
statenent that “the legislative history of HRS § 481B-4 does not
reflect an intent to elimnate the causation requirenent of HRS
§ 480-13(a),” mpjority opinion at 40, incorrectly characterizes
the inmportance of the legislature’s findings. Simlarly, the
majority’s statenent that the |egislative history does not
reflect an intent “to elimnate the causation requirenents of HRS
§ 480-13,” id., msconstrues the issue. As noted previously, the
majority’ s rendering of “the causation requirenment of HRS § 480-
13” includes proof that the Plaintiffs’ injury stenms fromthe
anti-conpetitive effect of the UMOC. However, in enacting HRS
8§ 481B- 14, the | egislature enphasized the inportance of
protecting enpl oyees, and through HRS § 481B-4, deened the
violation of the statute a UMOC. The plain | anguage of HRS
8§ 481B-14 evinces the legislature’s rationale that if the entire
service charge is not distributed to enpl oyees, custoners shoul d
be notified that an additional gratuity would be necessary if
their intent was to reward the enpl oyees serving them

Fromits inception, HRS § 481B-14 related to a
perceived injury to enployees. Act 16, which becane HRS § 481B-

14, was entitled “ABill for an Act Relating to Wages and Ti ps of

Enpl oyees.” 2000 Haw. Sess. Laws Act 16, 8 1 at 21 (enphasis

added). “In construing an act, the title may be resorted to for
t he purpose of ascertaining the neaning of the act.” Spears V.
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Honda, 51 Haw. 1, 16-17, 449 P.2d 130, 139 (1968). This court ay
al so consider the title of a statute in determ ning the group of

individuals primarily covered by the statute. See Myle v. Y &Y

Hyup Shin, Corp., 118 Hawai ‘i 385, 412, 191 P.3d 1062, 1089

(2008) (Acoba, J., concurring) (“As to the purpose of the
[ Uni form Contribution Anmong Tortfeasors Act], which is also
pertinent to the construction of its |language, the title of the

statute--the Uniform Contribution Anong Tortfeasors Act--clearly

indicates to whomit is applicable.”) (Enphasis added.))
(Gtation omtted.) |In that regard, the legislature stated that
its reason for enacting HRS § 481B-14 was “to require hotels and
restaurants that apply a service charge for food or beverage

services, not distributed to enpl oyees as tip incone, to advise

custoners that the service charge is being used to pay for costs

or expenses other than wages and tips of enployees.” 2000 Haw.

Sess. Laws Act 16, 8 1 at 22 (enphases added).

The majority’s own discussion of the Committee on
Commerce and Consuner Protection’ s findings enphasized that
“noneys coll ected as a service charge are not al ways distributed
to the enployees as gratuities and are sonetinmes used to pay the
enpl oyer’s adm nistrative costs.” S. Stand. Comnm Rep. No. 3077,
in 2000 Senate Journal, at 1287. The majority notes that when

enpl oyers withhold a portion of the service charge, “the enpl oyee

does not receive the noney intended as a gratuity by the

custoner, and the custoner is msled into believing that the
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enpl oyee has been rewarded for providing good service.” Majority

opinion at 26 (citing S. Stand. Comm Rep. No. 3077, in 2000
Senate Journal, at 1286-87) (enphasis in original). But the
result of the custonmers being msled was that they may “not | eave

additional tips for service enployees.” H Stand. Comm Rep. No.

479-00, in 2000 House Journal, at 1155 (enphasis added). 1In
ot her words, the deceptive act practiced on the customer resulted
inan injury to the enpl oyee because the custoner’s
m sappr ehensi on of how the enpl oyee was conpensat ed neant that
t he enpl oyee was deprived of an intended gratuity. The
| egi sl ative history does not evince a concern with an injury to a
consuner’s personal, fam |y, or household purchases, or
investment. See HRS § 480-1.

As the |l egislature explained, “the problemlies with

consuners who may not |eave tips for the service enpl oyees,

m st akenly thinking that the service charges they paid were tips,

so they did not | eave additional tips for service enployees.” H

Stand. Comm Rep. No. 479-00, in 2000 House Journal, at 1155
(enmphases added). In light of this history, it would be
i ncongruous to assert, as the majority does, that in addition to
alleging injury for an already per se violation of HRS § 480-
2(e), Plaintiffs nmust also allege “actual damage caused by
anticonpetitive conduct.” Majority opinion at 39.

The majority further asserts that the legislature’s

pl acement of HRS § 481B-14 “within Hawaii’s consuner protection
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statutes” does not indicate “that the legislature intended to
elimnate the causation requirenments,” majority opinion at 43,
that Plaintiffs “all ege how [ Defendants’] conduct will negatively
affect conpetition in order to recover an [UMOC] clainf,]” id. at
36. As noted above, the |egislature deened a violation of HRS
8§ 481B-14 a UMOC under HRS § 480-2, actionable under HRS § 480-
13. The only “causation” requirenent necessary to satisfy HRS §
480-13 is that Plaintiffs’ anended conplaint allege facts
sufficient to establish Defendants’ liability under HRS § 481B-
14. Plaintiffs have satisfied the necessary causation
requi renent because they have all eged a causal connection between
their injury and the violation of HRS § 481B-14. The majority’s
additional requirement that Plaintiffs allege that their injury
stens fromthe anti-conpetitive effect of the UMOC is not present
in the plain | anguage of HRS 8§ 480-13 or 481B-4 and not
expressed in the legislative history.
D

Wth respect to the fourth ground, the najority relies
on federal court interpretations of federal statutes. The
majority notes that, although HRS § 480-2 is based on Section 5
of the FTCA, the difference between the two statutes is that the
former contains a private right of action, whereas the latter
vests enforcenent with the FTC. Mjority opinion at 51 (citing
HVA, 113 Hawai ‘i at 109, 148 P.3d at 1211). Thus, according to

the majority, “federal interpretations of the FTCA, although
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hel pful in determ ning whether a defendant’s actions constitute
[a UDAP] or [a UMOC], are of limted relevance in interpreting
the standing requirenents applicable to the private right of
action provided by HRS § 480-2(e).” 1d. at 53. The mgjority

al so points out that HRS § 480-13 is derived fromsection 4 of
the Cayton Act, which states that “any person who shall be
injured in his business or property by reason of anything
forbidden in the antitrust |aws nay sue therefor[.]” 15 U S. C
8§ 15(a). The mmjority argues that, as a result, this court nust
foll ow federal case law requiring plaintiffs show “antitrust
injury,” “which is to say injury of the type the antitrust |aws
were intended to prevent and that flows fromthat which nmakes

def endants' acts unlawful .” Atlantic Richfield Co. v. USA

Petrol eum Co., 495 U. S. 328, 334, (1990) (citing Brunsw ck Corp.

V. Pueblo Bow -O Wat, Inc., 429 U S. 477, 489 (1977)).

According to the majority, “[t]he antitrust requirenent
ensures that a plaintiff can recover only if the loss stens from

a conpetition-reducing aspect or effect of defendant’s behavior.

Majority opinion at 56 (citing Atlantic Richfield, 429 U S. at

344) (enphasis in original). However, as discussed previously,

t he “deened” provision of HRS § 481B- 14 obvi ates the need for
Plaintiffs to allege a “conpetition reducing” effect inasnuch as
such behavior is deenmed to be anti-conpetitive. Wen an act is
deened to constitute a UMOC, the plaintiff is left to allege an

injury that stenms directly fromthat UMOC and damages. Thus,
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requiring that Plaintiffs denonstrate their injury stems fromthe
anti-conmpetitive effect of HRS § 481B-14 renders the term
“deened” in HRS § 481B-4 superfluous. Furthernore, as noted
before, the legislative history of 481B-14 denonstrates that the
| egi sl ature was not sinply concerned with the anti-conpetitive
effect of the conduct on consunmers and busi nesses; but, rather,

took into account the direct effect of such conduct on enpl oyees.

See S. Stand. Comm Rep. No. 3077, in 2000 Senate Journal, at
1286- 87. As such, the federal requirenent that plaintiffs
denonstrate an antitrust injury even in cases of per se
violations is not controlling.

Additionally, as the majority recognizes, “Atlantic
Richfield involved a judicially recogni zed per se antitrust
vi ol ati on, whereas the per se violation of Hawai ‘i antitrust |aw
inthis case is established by HRS § 481B-14.” Majority opinion
at 56 n.33. However, the majority is incorrect in asserting that
“this distinction has no bearing on the underlying analysis for
the antitrust injury requirenent in the circunstances here[.]”
Id. Inasmuch as the legislative intent evinces concerns for
econom c injury to enpl oyees, this court nust give due
consideration to those concerns, especially since federal
precedent does not contain any anal ogous provision to HRS
88 481B-4 and 481B-14 or reflect the sane concerns. The absence

in federal case | aw and statutes of the considerations that
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notivated the legislature in enacting HRS § 481B-14 is mani f est
grounds for distinguishing such case law fromthe instant case.
E
Finally, under our pleading rules anti-conpetitive
conduct is readily apparent on the face of the anmended

conplaint.® As Plaintiffs state:

8 Plaintiffs’ amended conmplaint reiterated in pertinent part, states
as follows:

l. | NTRODUCTI ON

As set forth below, the [D]efendants have
|nposed a service charge on the sale of certain food and
beverage . . . but have failed to distribute the tota
proceeds of the service charge to these enployees as tip
income, as required by Hawaii |law. This conduct viol ates
[HRS 8] 481B-14 and is actionable under [88] 481B-4, 480-2
and 480-13. .

I11. PARTIES
2. . . . This class is brought pursuant to Rule 23
of the Federal Rules of Civil Procedure and [HRS §] 480-13.

V. FACTS

4. For banquets, events, meetings and in other
instances, the [D]efendants add a preset service charge to
customers’ bills for food and beverage provided at the
hot el s.

5. However, the [D]efendants do not remt the tota
proceeds of the service charge as tip income to the
enmpl oyees who serve the food and beverages.

6. Instead, the [D]efendants have a policy and
practice of retaining for themselves a portion of these
service charges (or using it to pay managers or other non-
ti pped enmpl oyees who do not serve food and beverages).

7. The [ D] efendants do not disclose to the hotel’s
customers that the service charges are not remtted in ful
to the enmpl oyees who serve the food and beverages.

V. CLASS ACTI ON ALLEGATI ONS

9. This section is properly maintainable as a cl ass
action pursuant to [HRS 8] 480-13 and Rule 23 of the Federa
Rul es of Civil Procedure.

COUNT |

([HRS 88] 481B-14, 481B-4, and 480-2)
The action of the [D]efendants as set forth above are
in violation of [HRS 8] 481B-14. Pursuant to Section
(continued. . .)
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Indeed, it is obvious that if one hotel obeys the | aws
and remts the entire service charge to the enpl oyees
serving at the banquet and another hotel/conpetitor
skims the service charge and keeps 4-5% for itself

wi t hout disclosure, the hotel acting unlawfully can
undercut its stated price for the banquet knowi ng that
it will be receiving inproper gains fromthe

m sl eadi ng description of its service charge. This is
clearly a form of unfair conpetition.

(Enmphases added.) Thus, not only is the majority’ s additional
pl eadi ng requirenent wong in light of HRS § 481B-4, it
contravenes this court’s notice pleading case | aw concerni ng

| i beral construction of pleadings. See Henderson v. Prof’l

Coatings Corp., 72 Haw. 387, 399, 819 P.2d 84, 92 (1991)

(“Pl eadi ngs shoul d not be construed technically when determ ning
what the pleader is attenpting to set forth but should be
construed liberally so as to do substantial justice.”) (G tation

omtted.); Perry v. Planning Conmin, 62 Haw. 666, 685, 619 P.2d

95, 108 (1980) (“Modern judicial pleading has been characterized

as ‘sinplified notice pleading.” |Its function is to give
opposing parties ‘fair notice of what the . . . claimis and the
grounds upon which it rests.”” (Quoting Conley v. G bson, 355

U 'S 41, 47 (1957).)).
Furthernore, the mpjority’ s suggestion that an effect

on conpetition is not related by the anmended conplaint is

8. ..continued)
481B-4, such violation constitutes an unfair method of
competition or unfair and deceptive act or practice within
the meani ng of Section 480-2. Section 480-2(e) permts an
action based on such unfair methods of conpetition to be
brought in the appropriate court, and a class action for
such violation is permtted and authorized by Section 480-13
and Rule 23 of the Federal Rules of Civil Procedure

(Bol df aced font in original.) (Emphases added.)
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incorrect inasnmuch as illegal conpetition nay reasonably be
inferred fromthe facts and the clains alleged. See supra note
8. Defendants facing allegations that they have engaged in

nmet hods of conpetition that are unfair, as described in the
anended conplaint, are, by dint of the allegations, given
sufficient notice of the nature of the conpetition affected.
Courts construing such allegations are required to view themin

the light nost favorable to the plaintiff. See Jou v. Dai-Tokyo

Royal State Ins. Co., 116 Hawai ‘i 159, 164, 172 P.3d 471, 476

(2007) (“We nust therefore view a plaintiff's conplaint in a
light nost favorable to himor her in order to determ ne whether
the allegations contained therein could warrant relief under any

alternative theory.” (Quoting In re Estate of Rogers, 103

Hawai ‘i 275, 280-81, 81 P.3d 1190, 1195-96 (2003).)). As noted
before, dism ssal is appropriate only when it “appears beyond
doubt that the plaintiff can prove no set of facts in support of
his or her claimthat would entitle himor her to relief.”
Rogers, 103 Hawai ‘i at 280, 81 P.3d at 1195 (citations omtted).
Vi ew ng the anended conplaint in the |ight nost favorable to the

Plaintiffs, it cannot reasonably be concluded that under the

anended conplaint Plaintiffs will be unable to “prove no set of
facts,” id. (enphasis added), i.e., a causal connection between

the injury plaintiffs suffered and the UMOC, as their case
progresses. Hence, requiring Plaintiffs to allege nore is also

inconsistent with this court’s jurisprudence.
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V.

Tracing the statutory |anguage relevant to an action
based on UMOC, Plaintiffs have set forth facts in their anmended
conplaint sufficient to sustain their action agai nst Defendants
and are not required to allege the nature of the conpetition.
Therefore, answering the certified question in the affirmative, |
woul d hold that Plaintiffs’ amended conpl aint should not be
di sm ssed and that Defendants’ notion to dismss should be

deni ed.
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