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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

DARYL DEAN DAVI S, MARK APANA, ELI ZABETH VALDEZ KYNE, EARL TANAKA,
THOVAS PERRYMAN, and DEBORAH SCARFONE, on behal f of thensel ves
and all others simlarly situated,
Plaintiffs/Appellants,

VS.

FOUR SEASONS HOTEL LI M TED, dba
FOUR SEASONS RESORT, MAUI and
FOUR SEASONS RESORT,
HUALALAI, and MSD CAPI TAL, | NC.,
Def endant s/ Appel | ees.

NO. 29862
CERTI FI ED QUESTI ON FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF HAWAI ‘|
(Case 1:08-cv-00525- HG LEK)
MARCH 29, 2010

MOON, C.J., NAKAYAMA, DUFFY, AND RECKTENWALD, JJ.;
W TH ACOBA, J., DI SSENTI NG

OCPI Nl ON BY RECKTENVWALD, J.

Plaintiffs-Appellants (collectively *“Enployees”) have
been or currently are enployed as banquet servers at the
Def endant s- Appel | ees Four Seasons Resort, Maui or Four Seasons
Resort, Hualalai on the island of Hawai ‘i. Enployees filed a
class action conplaint agai nst Def endant s- Appel | ees® (hereinafter
collectively referred to as “Four Seasons”) in the United States

District Court for the District of Hawai ‘i (district court), and

1 Def endant - Appel | ee Four Seasons Resorts Limted operates the Four
Seasons Resort, Maui and Four Seasons Resort, Hualalai, which are both owned
by Defendant - Appell ee MSD Capital.
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subsequently filed an Anended Conplaint. Enployees cl ai ned,
inter alia, that Four Seasons violated Hawai ‘i Revi sed Statutes
(HRS) & 481B-142 by retaining a portion of a mandatory “service
charge” collected at banquets and other events and by failing to
notify custoners that it was doing so.

Four Seasons noved to dism ss the Anended Conpl ai nt,
arguing, inter alia, that Enployees do not have standing to
assert their clainms for nonetary damages under HRS 88 480-2(e)
and 480-13, quoted infra, because they are not businesses,
conpetitors, or consuners, and because they failed to adequately
pl ead the effect of Four Seasons’ alleged actions on conpetition
and therefore did not sufficiently allege antitrust injury.

On June 2, 2009, the district court® certified the
foll ow ng question pursuant to Hawai ‘i Rul es of Appellate

Procedure (HRAP) Rule 13“

2 HRS § 481B-14 (2008) provides:

Hot el or restaurant service charge; disposition. Any
hotel or restaurant that applies a service charge for
the sale of food or beverage services shall distribute
the service charge directly to its enployees as tip
income or clearly disclose to the purchaser of the
services that the service charge is being used to pay
for costs or expenses other than wages and tips of

empl oyees.
8 The Honorable Helen Gillnmor, United States District Judge
presi ded.
4 HRAP Rul e 13(a) states in pertinent part as foll ows:

When a federal district or appellate court certifies
to the Hawai ‘i Supreme Court that there is involved in
any proceedi ng before it a question concerning the |aw
of Hawai ‘i that is determ native of the cause and that
there is no clear controlling precedent in the Hawai ‘i
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Where plaintiff banquet server enployees allege that
their enmployer violated the notice provision of H R S.
§ 481B-14 by not clearly disclosing to purchasers that
a portion of a service charge was used to pay expenses
ot her than wages and tips of enployees, and where the
plaintiff banquet server enployees do not plead the
exi stence of conpetition or an effect thereon, do the
plaintiff banquet server enployees have standi ng under
H R.S. 8 480-2(e) to bring a claimfor damages agai nst
their enployer?

This court entered an order accepting this certified
gquestion on June 12, 2009.

For the reasons set forth herein, we answer the
certified question as foll ows:

Enpl oyees are “any persons” within the meani ng of HRS
88 480-1 and 480-2(e), quoted infra, and are within the category
of plaintiffs who have standing to bring a claimunder HRS § 480-
2(e) for a violation of HRS § 481B- 14.

However, based on the allegations contained in
Enmpl oyees’ Anended Conpl ai nt, Enpl oyees have not sufficiently
all eged the “nature of the conpetition” to bring a claimfor
damages agai nst Four Seasons under HRS 88 480-2(e) and 480-13(a)

for a violation of HRS § 481B- 14.

| . BACKGROUND
This factual background is based primarily upon the
information certified to this court by the district court, as

well as the allegations contained within Enpl oyees’ Anmended

judicial decisions, the Hawai ‘i Supreme Court may
answer the certified question by written opinion.
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Conplaint. See TMJ Hawaii, Inc., v. Nippon Trust Bank, 113

Hawai ‘i 373, 374, 153 P.3d 444, 445 (2007) (in answering a
certified question, this court relied upon the information
certified to the court by the district court and the facts set
forth in the plaintiff’s anended conpl aint).

Enpl oyees have all worked as food and beverage servers
for Four Seasons. Daryl Dean Davis, Mark Apana, Elizabeth Val dez
Kyne, Earl Tanaka, and Thomas Perryman have wor ked at the Four
Seasons Resort, Maui, and Deborah Scarfone has worked at the Four
Seasons Resort, Hualalai on the Big Island.

The Anended Conpl aint, which sought noney danages,

all eged in rel evant part?:

4. For banquets, events, meetings and in
ot her instances, the defendants add a preset service
charge to custonmers’ bills for food and beverage
provi ded at the hotels.

5. However, the defendants do not remt the
total proceeds of the service charge as tip inconme to
the enmpl oyees who serve the food and beverages.

6. I nstead, the defendants have a policy and
practice of retaining for themselves a portion of
these service charges (or using it to pay managers or
ot her non-tipped enpl oyees who do not serve food and
bever ages) .

7. The defendants do not disclose to the
hotel’s customers that the service charges are not
remtted in full to the enpl oyees who serve the food
and beverages.

8. For this reason, customers are msled into
believing that the entire service charge inmposed by
the defendants is being distributed to the enpl oyees
who served them food or beverage when, in fact, a
smal | er percentage is being remtted to the servers.
As a result, customers who woul d ot herwi se be inclined

5 Enpl oyees’ Anmended Compl aint also included Counts Il - V, in which
Enpl oyees’ all eged that Four Seasons’ conduct constituted intentiona
interference with contractual relations and/or advantageous rel ations, breach
of implied contract, unjust enrichment, and unpaid wages pursuant to HRS 88§
388-6, 10 and 11.
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to |l eave an additional gratuity for such servers
frequently do not do so because they erroneously
beli eve that the servers are receiving the entire
service charge i nmposed by the defendants.

COUNT |
(Hawaii Revised Statutes, Sections 481B-14, 481B-4,

and 480-2[°])

The action of the defendants as set forth above
are in violation of Hawaii Revised Statutes Section
481B- 14. Pursuant to Section 481B-4, such violation
constitutes an unfair method of conpetition or unfair
and deceptive act or practice within the meaning of
Section 480-2. Section 480-2(e) permts an action
based on such unfair methods of conmpetition to be
brought in the appropriate court, and a class action
for such violation is permtted and authorized by

6 HRS § 480-2 (2008) provides:

Unfair conpetition, practices, declared unlawful. (a)
Unfair nmethods of competition and unfair or deceptive
acts or practices in the conduct of any trade or
commerce are unl awful

(b) In construing this section, the courts and
the office of consumer protection shall give due
consideration to the rules, regul ations, and decisions
of the Federal Trade Conm ssion and the federal courts
interpreting section 5(a)(1) of the Federal Trade
Commi ssion Act (15 U.S.C. 45(a)(1)), as fromtime to
time amended.

(c) No showing that the proceeding or suit
woul d be in the public interest (as these terns are
interpreted under section 5(b) of the Federal Trade
Commi ssion Act) is necessary in any action brought
under this section.

(d) No person other than a consumer, the
attorney general or the director of the office of
consumer protection may bring an action based upon
unfair or deceptive acts or practices declared
unl awful by this section.

(e) Any person may bring an action based on

this section.

HRS § 481B-4 (2008) provides:

Remedi es. Any person who violates this chapter shal
be deemed to have engaged in an unfair method of
competition and unfair or deceptive act or practice in

t he conduct of any trade or comnmerce within the
meani ng of section 480- 2.
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Section 480-13[7] and Rule 23 of the Federal Rules of
Civil Procedure.

On January 30, 2009, Four Seasons noved to dismiss the
Amended Conpl aint, arguing, inter alia, that Enployees | acked
standi ng under HRS § 480-2(e) to bring a claimfor unfair nethods
of conpetition because they are not businesses, conpetitors, or
consuners. Four Seasons al so asserted that Enployees failed to
properly plead the nature of the conpetition.

The district court held a hearing on the notion to
di smss on March 24, 2009. Follow ng oral argunent, Judge
G | I nor denied Four Seasons’ notion to dismss with |eave to
renew the notion following receipt of a ruling by this court with
respect to the issue of standing of the Enployees to bring the

action. An order certifying the question was entered on June 2,

7 HRS § 480-13 (2008) provides:

Suits by persons injured; amount of recovery,
injunctions. (a) Except as provided in subsections (b)
and (c), any person who is injured in the person’s
busi ness or property by reason of anything forbidden
or declared unlawful by this chapter:

(1) May sue for damages sustained by the person
and, if the judgment is for the plaintiff, the
plaintiff shall be awarded a sum not |ess than $1, 000
or threefold damages by the plaintiff sustained
whi chever sumis the greater, and reasonable
attorney’s fees together with the costs of suit;
provi ded that indirect purchasers injured by an
illegal overcharge shall recover only conpensatory
damages, and reasonable attorney’s fees together with
the costs of suit in actions not brought under section
480-14(c); and

(2) May bring proceedings to enjoin the unlawful
practices, and if the decree is for the plaintiff, the
plaintiff shall be awarded reasonable attorney’s fees
together with the costs of suit.

- 6-
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2009, and transmtted to this court the next day.

In addition to the briefs of both parties, several
amci curiae also filed amcus briefs in this case as foll ows:
(1) Gustavo Rossetto (hereinafter “Am cus Curiae Rossetto”); (2)
Fai rmont Hotels and Resorts (U.S.), Inc., Qaktree Capital
Managenment, LP, Kuilima Resort Conpany, Turtle Bay Resort
Conpany, Turtle Bay Resort Hotel, LLC, TBR Property LLC, and
Benchmark Hospitality, Inc.; (3) Starwood Hotels & Resorts
Worl dwi de, Inc.; and (4) HTH Corporation, Pacific Beach Hotel,

and Pagoda Hot el .

[1. DI SCUSSI ON
A. | nt roducti on

1. Applicable Statutes

The Amended Conpl ai nt all eges that Four Seasons engaged
in unfair nmethods of conpetition in violation of HRS § 481B- 14 by
wi t hhol ding a portion of the service charge inposed on the sale
of food and beverages at Four Seasons’ resorts w thout advising
custoners that it was doing so. |In their Qpening Brief,
Enpl oyees argue that this conduct “leads custoners to believe
that the waitstaff are receiving a tip of 18-22% of the food and
beverage bill and deters custoners from| eaving any additional
gratuity . ”
HRS § 481B-14 provides that:

Any hotel or restaurant that applies a service charge
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for the sale of food or beverage services shal

di stribute the service charge directly to its

enpl oyees as tip inconme or clearly disclose to the
purchaser of the services that the service charge is
bei ng used to pay for costs or expenses other than
wages and tips of enployees.

Pursuant to HRS 8§ 481B-4, any person who viol ates
chapter 481B, including 8 481B-14, “shall be deened to have
engaged in an unfair nethod of conpetition and unfair or
deceptive act or practice in the conduct of any trade or comrerce
wi thin the neaning of section 480-2.” HRS § 480-2(a), which is
virtually identical to section 5(a)(1) of the Federal Trade
Commi ssion Act (FTCA), 15 U.S.C. 8 45(a)(1),® declares that any
“[u]lnfair nethods of conpetition and unfair or deceptive acts or
practices in the conduct of any trade or comerce are unlawful.”

Only consuners, the attorney general, or the director
of the office of consumer protection are authorized to bring an
action based on unfair or deceptive acts or practices. HRS §
480-2(d). Actions based on unfair methods of conpetition, on the
ot her hand, are not so |limted. Instead, HRS 8§ 480-2(e) provides

that “[a]ny person may bring an action based on unfair nethods of

8 Section 5(a)(1l) of the FTCA provides that “[u]lnfair methods of
competition in or affecting commerce, and unfair or deceptive acts or
practices in or affecting commerce, are hereby declared unlawful.” 15 U.S.C. 8§
45(a) (1). HRS § 480-2 “differs from section 5 of the FTCA in one essentia
aspect - enforcenment.” Hawai i Med. Ass'n v. Hawai ‘i Med. Serv. Ass’'n, 113
Hawai ‘i 77, 109, 148 P.3d 1179, 1211 (2006). HRS § 480-2(e) provides a private
right of action with regard to unfair methods of conpetition clainms, id.
whil e the Federal Trade Comm ssion (FTC) has sole authority to enforce the
FTCA, see Robert’'s Hawai ‘i Sch. Bus, Inc. v. Laupahoehoe Transp. Co., lnc., 91

Hawai ‘i 224, 249, 982 P.2d 853, 878 (1999), superseded by statute, 2002 Haw.
Sess. Laws Act 229, 8 2 at 916-17, as recognized in Hawai ‘i Med. Ass’'n, 113
Hawai ‘i at 107, 148 P.3d at 1209; Star Markets, Ltd. v. Texaco, |Inc., 945 F.
Supp. 1344, 1346 (D. Hawai ‘i 1996).
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conpetition declared unlawful by this section.” (enphasis
added).® Furthernore, HRS § 480-13(a), which is simlar to
section 4 of the Cayton Act, 15 U.S.C. 8§ 15(a), !° provi des that
“any person who is injured in the person’s business or property
by reason of anything forbidden or declared unl awful by [chapter
480]: (1) [nlay sue for danages . . . ; and (2) [may bring
proceedings to enjoin the unlawful practices[.]”
2. The Parties’ Argunents

Enpl oyees all ege that they have standi ng based on the

pl ain meaning of the relevant statutes, the legislative history

of HRS 88 481B-14 and 480-2(e), and relevant Hawai ‘i and federa

° The availability of a private right of action for unfair methods

of conpetition in Hawai‘i has changed over the |ast several years. In Ai v.
Frank Huff Agency, Ltd., 61 Haw. 607, 612, 607 P.2d 1304, 1308-09 (1980),
overrul ed by Robert’s Hawai ‘i Sch. Bus, Inc. v. Laupahoehoe Transp. Co., Inc.,

91 Hawai ‘i 224, 982 P.2d 853 (1999), and Island Tobacco Co., Ltd. v. R.J.
Reynol ds Tobacco Co., 63 Haw. 289, 300-01, 627 P.2d 260, 268-69 (1981),

overrul ed by Robert’s Hawai ‘i, this court held that HRS § 480-2 afforded
plaintiffs a private right of action for unfair methods of conpetition. In
Robert’'s Hawai ‘i, this court overruled Ai and |sland Tobacco to the extent

that they held there existed such a private right and instead held that “there
is no private claimfor relief under HRS 8 480-13 for unfair methods of
conpetition in violation of HRS § 480-2.” 91 Hawai ‘i at 252, 982 P.2d at 881
Thereafter, in 2002, the |egislature amended HRS § 480-2 to add subsection (e)
whi ch makes clear there is such a private right. 2002 Haw. Sess. Laws Act

229, § 2 at 916-17. In Hawai ‘i Med. Ass’'n v. Hawai ‘i Med. Services Ass'n, 113
Hawai ‘i 77, 107, 148 P.3d 1179, 1209 (2006), this court held that “[w]e do not
beli eve the amendment ‘overruled Robert’'s Hawai‘i . . . but instead sinmply
provided a new right that did not previously exist.”

10 Section 4 of the Clayton Act, 15 U.S.C. § 15(a), provides:

(a) Ampunt of recovery; prejudgment interest

Except as provided in subsection (b) of this section
any person who shall be injured in his business or
property by reason of anything forbidden in the

antitrust | aws may sue therefor . . . , and shal
recover threefold the damages by him sustained, and
the cost of the suit, including a reasonable

attorney’s fee.

-9-
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|aw. Specifically, Enployees argue that the plain neaning of
“any person” as found in HRS § 480-2(e), and as defined by HRS §
480-1, does not limt standing to businesses, conpetitors or
consuners, and that even if this court determ nes that the phrase
“any person” is anbiguous, the |egislative history of HRS § 480-
2(e) denonstrates that “[e]ach one of the plaintiffs here
gualifies as ‘any person’ under the law. "' Furthernore,

Enpl oyees argue that the legislative history of HRS § 481B- 14
“reflects a specific legislative intent to protect plaintiff food
and beverage servers.” Additionally, Enployees argue that based
on the plain neaning of HRS 88 480B-14 and 481B-4, “a violation
of 8 481 B-14 is ‘deened’ by the |anguage of the statute to be an
unfair nethod of conpetition . . . and no further proof that such
a violation is an [unfair nmethod of conpetition] is required.”
Finally, Enployees argue that “[t]o the extent it is applicable,
federal antitrust |aw supports the conferral of standing on
plaintiffs,”??

Four Seasons counters that Enpl oyees “lack standing to

1 Enpl oyees al so argue that a limted interpretation of “any person”

so as to exclude Enpl oyees “risks violation the equal protection clause of the
Hawaii Constitution (Article |, Section 5) because it requires the court to
deny the protection of Chapter 480 to enployees, who may be [unfair methods of
competition] victins simlarly situated to other ‘persons’ receiving
protection under the statute, without a reasonable basis.” Because we

concl ude that Enployees fall within the definition of “any person,” we do not

12 Enpl oyees al so contend that Enployees can enforce HRS § 481B- 14

t hrough HRS 888 388-6, 10 and 11. However, this argument will not be
addressed because it is beyond the scope of the certified question.

-10-
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bring their damages clainms under HRS § 481B-14 as that statute is
currently witten and based on the allegations (or |ack thereof)
in [their] Amended Conplaint.” Specifically, Four Seasons argues
that the legislative history of HRS § 481B-14 shows that it is
not a wage and hour law intended to protect enployees or create a
| abor standard, ! but is instead “a consumer protection |aw
designed to prevent businesses fromengaging in unfair and/or
anticonpetitive behavior.” Furthernore, Four Seasons argues that
the broad “any person” | anguage of HRS § 480-2(e) “should not be
interpreted literally” and should instead be limted to

busi nesses, conpetitors, or consuners'* based on the |egislative
hi story of HRS § 480-2(e) and this court’s hol ding in Hawai ‘i

Medi cal Association v. Hawai ‘i Medical Services Association, 113

Hawai ‘i 77, 105, 148 P.3d 1179, 1212 (2006) (hereinafter “HWA"),

as well as federal courts’ interpretations of section 4 of the

13 Four Seasons also argues that if HRS § 481B-14 “was intended to

create a wage claimfor enployees, it is strikingly - if not
unconstitutionally - vague. Among other things, it does not specify which
empl oyees should be paid the service charge as tip income[,]” and “all ows the
empl oyer to pick any enployee to receive the nmonies in any anmount.”

This argument, however, does not relate to the issue of whether or
not enpl oyees have standing under HRS § 480-2(e) to bring a claimfor damages
for a violation of HRS 8 481B-14, but instead relates the merits of such a
claim Accordingly, we do not address it here.

14 At some points in its Answering Brief, Four Seasons also includes
480-2(e) is

limted to businesses, conpetitors, consumers or “other market participants.”
At oral argument, counsel for Four Seasons argued that “businesses” may be
broadly interpreted under this court’s holding in HVA to include groups such
as trade associations which are market participants, but did not further
expl ain what other entities may be considered to be “market participants,” see
MP3: Oral Argument, Hawai ‘i Supreme Court, at 39:37 - 40:01 (Jan. 21, 2010),
avai |l abl e at
http://www. courts.state. hi.us/courts/oral _argunments/archive/oasc29862. htm

ot her than indicating that enmpl oyees are not, id. at 57:15 - 57:23
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Clayton Act. Additionally, Four Seasons argues that both Hawai ‘i
and federal case |law require that Enpl oyees plead the nature of
the conpetition, and that this requirenment nust be satisfied even
if aplaintiff alleges a per se violation of Hawai ‘i antitrust

I aw.

As di scussed bel ow, Enpl oyees clearly qualify as “any
person” within the plain neaning of HRS 88 480-1 and 480-2(e),
and the legislative history of HRS § 480-2(e) is consistent with
this interpretation. Contrary to Four Seasons’ assertions,
standing to sue under HRS 88 480-2(e) and 480-13(a) is not
limted so as to preclude Enpl oyees frombringing suit.

Mor eover, both the plain |anguage and | egislative history of HRS
8§ 481B- 14 support the conclusion that Enpl oyees can bring clains
for violations of HRS § 481B-14, as long as all other

requi renents of 88 480-2(e) and 480-13(a) are net.

Addi tional Iy, Enpl oyees have sufficiently alleged a
direct injury in fact to their “business or property” within the
meani ng of HRS § 480-13(a). However, Enployees have failed to
all ege the “nature of the conpetition” in their Amended
Conpl aint, which is required in order to bring a claimfor
damages based on Four Seasons’ alleged unfair nethods of
conpetition.

B. Enpl oyees are “persons” within the neani ng of HRS 88 480-1

and 480-2(e), and have standing to bring a claimunder HRS §
480-2(e) for a violation of HRS § 481B- 14

-12-
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1. Enpl oyees are “persons” for purposes of HRS 88 480-1
and 480-2(e)

HRS § 480-2(e) provides that “any person” can sue for
unfair nethods of conpetition, while HRS 8§ 480-1 defines “person”
to include “individuals, corporations, firns, trusts,
partnerships, limted partnerships, limted liability
partnerships, limted liability limted partnerships, limted
[iability conpanies, and incorporated or unincorporated
associations, . . . .” Therefore, under the plain | anguage of
HRS 88 480-1 and 480-2(e), Enpl oyees constitute “any person”
wi thin the neaning of 8 480-1 because they are “individuals.”
Since the | anguage of 88 480-1 and 480-2(e) is plain, clear, and
unanbi guous, the statute should be applied as witten. See,
e.g., State v. Yamada, 99 Haw. 542, 553, 57 P.3d 467, 478 (2002)
(“[1]nasnmuch as the statute’s | anguage is plain, clear, and
unanbi guous, our inquiry regarding its interpretation should be
at an end”); Ceri v. Leticia Query Realty, Inc., 80 Haw. 54, 67,
905 P.2d 29, 42 (1995) (“[w here the | anguage of the statute is
pl ai n and unanbi guous, our only duty is to give effect to its
pl ai n and obvi ous neaning”) (citation omtted).

However, even if the | anguage of HRS 8§ 480-2(e) and
480-1 is considered to be unclear or ambi guous and the
| egi slative history of HRS 8 480-2(e) is therefore exam ned, it
confirms that “any person” is not limted to consuners,

busi nesses, or conpetitors, and can in fact extend to Enpl oyees.

-13-
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HRS § 480-2(e) was enacted in 2002 in response to Roberts Hawai ‘i

School Bus, Inc. v. Laupahoehoe Transportation Co., Inc., 91

Hawai ‘i 224, 252, 982 P.2d 853, 881 (1999), superseded by

statute, 2002 Haw. Sess. Laws Act 229, § 2 at 916-17, as

recogni zed in HVA, 113 Hawai ‘i at 107, 148 P.3d at 1209, in which

this court held that “there is no private claimfor relief under
HRS § 480-13 for unfair nethods of conpetition in violation of
HRS § 480-2.” See H Stand. Comm Rep. No. 1118, in 2002 House
Journal, at 1665 (noting that HRS § 480-2 was anended in response
to a “1999 Suprene Court interpretation of section 480-2").

The “any person” |anguage initially proposed for HRS
8 480-2(e) never changed fromthe tinme the bill was first
introduced as S.B. 1320 until it was signed into | aw as Act 229.
Conpare S.B. 1320, 21st Leg., Reg. Sess. (2002) with 2002 Haw.
Sess. Laws Act 229, 8§ 2 at 916-17. Most of the commttee reports
suggest that the “any person” |language is to be construed broadly
so as to enconpass plaintiffs |ike Enpl oyees who are neither
consuners, businesses nor conpetitors. See S. Stand. Comm Rep.
No. 448, in 2001 Senate Journal, at 1116-17 (“The purpose of

[S.B. 1320] is to allow a private citizen to bring an action

based on unfair nethods of conpetition.”) (enphasis added); S.
Stand. Comm Rep. No. 931, in 2001 Senate Journal, at 1295 (“The
purpose of [S.B. 1320] is to anmend the antitrust and unfair

conpetition law to allow any person to bring a lawsuit for
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enforcement . . .”) (enphasis added); H Stand. Comm Rep. No.
1118, in 2002 House Journal, at 1665 (“The purpose of this bil

is to permt private actions for unfair nethods of conpetition.”)

(enphasis added). This interpretation is also consistent with
the Senate floor discussion of S.B. No. 1320.1°

Four Seasons argues that standi ng under HRS § 480-2(e)
is limted to businesses, conpetitors or consuners, sSo as not to
i ncl ude Enpl oyees, based on this court’s statenment in HVA that

“IblJy its plain terns, HRS 8§ 480-2(e) authorizes any person,

i.e., businesses and individual consuners, to bring an action
grounded upon unfair nethods of conpetition[,]” 113 Hawai ‘i at
110, 148 P.3d at 1212 (enphasis in original), whichis a
reference to a report of the House Consuner Protection & Commerce
and Judiciary & Hawaiian Affairs commttees, indicating that

“It]his bill anmends the law to clearly give businesses and

consuners the right to enforce the law. . . [,]” H Stand. Comm
Rep. No. 1118, in 2002 House Journal, at 1665 (enphasis added).
Thi s argunment nust be rejected, however, because when viewed in
context, the reference to “businesses and individual consuners”

in the commttee report does not appear to have been an excl usive

15 In support of the bill, Senator Matsunaga stated that the bil
“amends the antitrust and unfair conmpetition law to allow any person to bring
a lawsuit for enforcenment.” 2002 Senate Journal, at 626 (statement of Sen
Mat sunaga) (enphasis added). Senator Hogue, who opposed the bill, expressed
simlar views about its scope in a subsequent debate: “This bill, if enacted
woul d open the floodgates and allow anybody to file such a suit, no matter how
frivolous.” 2002 Senate Journal, at 724 (statenment of Sen. Hogue) (enphasis

added) .
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definition of who may bring suit.® Simlarly, when viewed in
context, the foregoing passage in HVA appears to have been
intended to explain that persons or entities in addition to
conpetitors may bring an action under HRS § 480-2(e) as |long as
they neet the additional standing requirenents di scussed bel ow,
inpart 11.C. See HVA, 113 Hawai ‘i at 110, 148 P.3d at 1212 (“To
require that the plaintiffs in this case be conpetitors of HVSBA
woul d contravene the plain | anguage of subsection (e) and the
intent of the legislature in anmending the subject statute.”).
Additionally, a broad interpretation of “any person” is
consistent with the principle that, as a renedi al statute,
chapter 480 nust be construed liberally. Ceri v. Leticia Qery
Realty, Inc., 80 Hawai ‘i 54, 68, 905 P.2d 29, 43 (1995) (HRS
chapter 480 is a renedial statute, which is ‘to be construed

liberally in order to acconplish the purpose for which [it was]

16 The committee report states that:

Your Committees find that only the Attorney Genera

may bring an action to enforce the antitrust, or
unfair methods of conpetition law. This restriction
was the result of a 1999 Supreme Court interpretation
of section 480-2, Hawaii Revised Statutes. However

the Attorney General does not have the resources to
investigate and litigate all price-fixing claims. This
bill amends the law to clearly give businesses and
consumers the right to enforce the law if the Attorney
General declines to commence an action based on the
claim

H. Stand. Comm Rep. No. 1118, in 2002 House Journal, at 1665.
Thus, the report was focusing on the question of whether persons
other than the Attorney General should be able to bring suit, rather than

provi ding an exclusive |list of which persons would be able to bring suit if
the statute was amended.

-16-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

enacted . . . .’7) (citation omtted).

Four Seasons al so argues that federal judicial
interpretations of the phrase “any person” in simlar federal
antitrust statutes also limt standing to businesses, consuners,
or conpetitors. For exanple, Four Seasons relies on Vinci v.

Wast e Managenent, Inc., 80 F.3d 1372 (1996), for the proposition

that the Ninth Grcuit has limted standing to “only certain
plaintiffs[.]” Four Seasons further notes that HRS § 480-3
states that “[t]his chapter shall be construed in accordance with
judicial interpretations of simlar federal antitrust statutes,
A review of federal case law interpreting the phrase
“any person” in section 4 of the Clayton Act, 15 U S.C. § 15(a),
whi ch is anal ogous to HRS § 480-13(a), denonstrates that *“any
person” is not so limted. Instead, the Suprene Court has
observed that “[t]he statute does not confine its protection to
consuners, or to purchasers, or to conpetitors, or to
sellers. . . . The Act is conprehensive in its terns and
coverage, protecting all who are nmade victins of the forbidden

practices by whonever they may be perpetrated.” Blue Shield of

Virginia v. McCready, 457 U. S. 465, 472-485 (1982) (citation

omtted) (plaintiff, who was an individual receiving health care
coverage under a health plan purchased by her enployer fromthe

defendant (Blue Shield), had antitrust standing to sue under
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section 4 of the Cayton Act for Blue Shield s alleged failure to
rei mburse her for costs of treatnent); see also Novell, Inc. v.

M crosoft Corp., 505 F.3d 302, 311-15 (4th Gr. 2007) (plaintiff
was a software devel oper and had antitrust standing to sue a

def endant manuf acturer of conputer operating system software even
t hough the plaintiff was not a consunmer or conpetitor and did not
operate in the same market as the defendant); Anerican Ad Mynt.
Inc., v. Ceneral Tel ephone Co. of California, 190 F.3d 1051, 1057
(9th Gr. 1999) (holding that authorized sellers of advertising
space, who purchased advertising space in the defendant’s Yell ow
Pages tel ephone directory and then sold the space to custoners,
had antitrust standi ng even though not consunmers or conpetitors);

Ei chorn v. AT&T Corp., 248 F.3d 131, 141-42 (3d Cr. 2001)

(former enpl oyees of a subsidiary corporation who chall enged a
no- hire agreenment of the parent corporation, alleging that the
agreenent was a conspiracy to restrain conpetition in the
rel evant | abor market, had federal antitrust standing because the
agreenent precluded them from seeking re-enpl oynent from at | east
three divisions of the parent corporation within the conpetitive
mar ket ) .

The Ninth Circuit’s holding in Vinci is not
inconsistent wwth this analysis. In Vinci, the plaintiff was a
former enpl oyee of a waste renoval corporation who brought an

action against his fornmer enployer, alleging that he was
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di scharged for refusing to cooperate in the enployer’s anti -
conpetitive schene to drive a joint venturer out of business and
engage in predatory price-fixing. 80 F.3d at 1373-74. Four
Seasons relies on a passage fromthe Ninth Crcuit’s opinion
whi ch stated that “[a] plaintiff who is neither a conpetitor nor
a consumer in the relevant market does not suffer ‘antitrust
injury.”” 1d. at 1376 (citation omtted). However, the court’s

subsequent di scussion indicates that although “antitrust standing

is generally limted to custonmers and conpetitors,” enployees can
be afforded standing in certain circunstances. 1d. (enphasis
added) .

The court in Vinci focused on the narrow i ssue of when

a term nated enpl oyee has antitrust standing to chall enge the

| oss of his or her job as an antitrust violation. For exanple,
the court recognized that forner enployees who were “essenti al
participants” in an anti-conpetitive schenme and whose term nation
iIs a “necessary neans” to acconplish the schene can obtain
antitrust standing. 1d. The court held that the plaintiff in
Vinci did not fall within this category of fornmer enpl oyees
because he did not “allege any facts which suggest that he was
essential to the alleged antitrust schenme or that his term nation
was necessary to acconplish the schene.” 1d. at 1376-77; cf.

Gstrofe v. H'S. Crocker Co., Inc., 740 F.2d 739, 745-46 (9th Gr.

1984) (former enpl oyee who had all eged that he had been
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di scharged after refusing to engage in the enployer’s schene to
fix prices in violation of federal antitrust |aw had antitrust
st andi ng because he was “an essential participant in the schene
to elimnate conpetition” in the industry and “his di scharge was
a necessary neans to achieve the [enployer’s] illegal end”);

Ashnore v. Northeast Petroleum D v. of Cargill, Inc., 843 F

Supp. 759, 765-72 (D. Me. 1994) (former enployees had federal
antitrust standing to sue for alleged price discrimnation by
their enployer since they were integral to the enployer’s anti-
conpetitive schene in that they either had to take an active role
in inplenmenting the schene or face discharge).

Vinci, therefore, does not stand for the proposition
that the Ninth Grcuit has limted antitrust standing to only
busi nesses, conpetitors, or consuners, to the exclusion of
enpl oyees or other individuals. 80 F.3d at 1376-77; see also
American Ad Mgnt., 190 F.3d at 1057 (rejecting the defendant’s
claimthat standing is limted to consuners and conpetitors, and
recogni zing that “[t]he Suprenme Court has never inposed a
‘consuner or conpetitor’ test but has instead held the antitrust
laws are not so limted”). Instead, Vinci indicates that
antitrust standing may extend beyond businesses, conpetitors, or
consuners and provides a specific framework for analyzing the
distinct issue of antitrust standing for a term nated enpl oyee.

In sum based upon the plain | anguage of the statute,
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Enpl oyees are “individuals” within the meaning of HRS § 480-1 and
therefore qualify as “persons” under HRS 88 480-2(e) and 480-
13(a). Additionally, the legislative history of HRS § 480-2(e)
does not evince a clear intent by the legislature to preclude
enpl oyees fromfiling an unfair nethods of conpetition claim but
rather indicates that the |language is intended to be interpreted
broadly. Finally, the federal case | aw would not require a
contrary result. Therefore, Enployees have standing to sue under
HRS 88 480-2(e) and 480-13(a) if they neet the additional
requi renents di scussed bel ow.
2. The plain | anguage and the |l egislative history of HRS
8 481B- 14 establish that Enpl oyees have standing to
bring a claimunder HRS § 480-2(e) for a violation of
HRS § 481B- 14
Four Seasons argues that Enployees |ack standing to
bring an unfair nethods of conpetition claimfor violation of HRS
§ 481B- 14 because it “is a consuner protection |aw designed to
prevent businesses fromengaging in unfair and/or anticonpetitive
behavior.” In making this argunent, Four Seasons relies on the
| egislative history of HRS § 481B-14. Enpl oyees respond that the
| egi sl ative history denonstrates that “one of the problens the
statute is intended to renedy is that ‘enployees nmay not be
receiving tips or gratuities’ that custoners intend to be
distributed to the enpl oyees.” Enployees further contend that
“nothing in the conmttee reports denonstrates a | egislative

intent to deny enployees the ability to seek redress for
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viol ation of § 481B-14."

As a threshold matter, we observe that the plain
| anguage of HRS 8 481B-14 is inconsistent with Four Seasons’
argunent that Enpl oyees cannot obtain standing to sue for a
violation of HRS § 481B-14. HRS § 481B-14 provi des that any
hotel or restaurant that applies a service charge “shal
distribute the service charge directly to its enpl oyees” or
“clearly disclose to the purchaser” that it is w thholding sone
of the service charge. HRS § 481B-4 provides that “[a]ny person
who vi ol ates [chapter 481B] shall be deened to have engaged in an
unfair nethod of conpetition and unfair or deceptive act or
practice . . . .” Nothing in either provision purports to
precl ude enpl oyees from seeking to enforce those provisions
pursuant to HRS § 480-2(e). Since we have concl uded that
enpl oyees are “persons” who may bring an action under HRS § 480-
2(e), see section I1.B. 1, supra, the plain | anguage of these
provisions is inconsistent with Four Seasons’ position. See
Ceri, 80 Haw. at 67, 905 P.2d at 42 (“[w here the | anguage of
the statute is plain and unanbi guous, our only duty is to give
effect to its plain and obvious neaning”) (citation omtted). In
any event, as we discuss below, the legislative history of HRS §
481B- 14 does not reflect an intent to preclude enforcenent by
enpl oyees.

In April of 2000, the |egislature passed House Bill No.
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2123 (H.B. No. 2123, H. D. 2), which was signed into | aw as Act
16, and codified within chapter 481B entitled “Unfair and
Deceptive Practices” as HRS § 481B-14. Section 1 of Act 16
states that “[t]he legislature finds that Hawaii’s hotel and
restaurant enployees may not be receiving tips or gratuities
during the course of their enploynent from patrons because
patrons believe their tips or gratuities are being included in
the service charge and bei ng passed on to the enpl oyees.” 2000

Haw. Sess. Laws Act 16, 8 1 at 21-22. It also states that:

The purpose of this Act is to require hotels and
restaurants that apply a service charge for food or
beverage services, not distributed to enployees as tip
income, to advise custoners that the service charge is
bei ng used to pay for costs or expenses other than

wages and tips of enployees.
2000 Haw. Sess. Laws Act 16, § 1 at 22.

The |l egislative history of HRS § 481B-14 i ncl udes three
forms of the bill (original, House Draft 1 (H D.1) and House
Draft 2 (H.D.2)), three conmttee reports, and Act 16 as signed
into |l aw by the Governor. H B. 2123, HD. 1, H D 2, 20th Leg.,
Reg. Sess. (2000); 2000 Haw. Sess. Laws Act 16, § 1 at 21-22. At
all tinmes, including when signed into | aw as Act 16, the bill was

entitled “Relating to Wages and Ti ps of Enployees.”? |d.

o Enpl oyees argue that “[t]he title to the Act is pivotal in

di smantling Defendants’ claimthat the |aw was not meant to benefit enpl oyees

because the Hawaii Constitution provides at Article Il1l, Section 14 that: ‘No
|l aw shall be passed except by bill. Each |law shall embrace but one subject,
whi ch shall be expressed in its title.”” However, although we believe the

title is instructive in that it appears to reflect the |legislature’ s concern
t hat enpl oyees may not al ways be receiving the service charges inmposed by
their enmployers, we do not believe it is dispositive of the issue of whether
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Initially introduced as HB 2123, the bill would have,
inter alia, added a definition for “tips” in HRS § 387-1 that
woul d i nclude any service charges inposed by the enployer, and
anended HRS § 388-6 to prohibit enployers fromw thholding tips
fromenpl oyees. See H B. 2123, 20th Leg., Reg. Sess. (2000).
According to the report of the House Conmttee on Labor & Public
Enpl oynent, which was the first commttee to consider the bill,
it was originally intended to “strengthen Hawaii’s wage and hour
law to protect enployees who receive or nmay receive tips or
gratuities fromhaving these amounts wthheld or credited to
their enployers.” H Stand. Comm Rep. No. 479-00, in 2000 House
Journal, at 1155.

The Hotel Enpl oyees and Restaurant Enpl oyees, Local 5,
union testified in support of the proposed bill. 1d. The
Depart ment of Labor and Industrial Relations [DLIR] and the | LW

Local 142, however, expressed concerns.!® Based on those

the legislature intended to afford Enmpl oyees standing to sue for HRS 8 481B-
14 viol ations.

18 Specifically, the Conmmittee Report notes that:

The [DLIR] expressed concerns that the bill, as
drafted, would delete the tip credit in its entirety
t hereby disallowi ng enployers fromtaking any offset

fromthe enmpl oyees’ wages. DLIR testified that since
the current rules concerning tips and gratuities are
inline with federal regul ations, changing the

definitions would cause a | ot of confusion for both
empl oyers and enpl oyees.

H. Stand. Comm Rep. No. 479-00, in 2000 House Journal, at 1155. The | LWJU

Local 142 al so expressed concerns that “changing the definition of tips would
cause much confusion[.]” Id.
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concerns, the House Committee on Labor and Public Enpl oynent
“anmended the bill by deleting its contents and inserting a new
section regarding unfair and deceptive business practices.” 1d.
Thus, H. D.1 reflects the Commttee's decision to anend Chapter
481B (Unfair and Deceptive Trade Practices) rather than Chapter
387 (Wage and Hour Law). The new section, which eventually
becane § 481B-14, would “require[] that any hotel or restaurant
applying a service charge to distribute it to the enpl oyees or
clearly state that the service charge is being used to pay for
costs or expenses other than wages for enployees.” 1d.

H D.1 was then considered by the House Committee on
Fi nance, which nade only “technical, nonsubstantive anendnents”
to the bill, which, as anended, becane H D.2. See H Stand.
Comm Rep. No. 854-00, in 2000 House Journal, at 1298. The
Commttee's report, dated March 3, 2000, indicated that the
bill’s purpose “is to prevent unfair and deceptive busi ness
practices.” |d.

The bill was subsequently considered by the Senate
Comm ttee on Commerce and Consuner Protection, which recommended
adoption of the bill w thout further anendnent. The Conmttee’s
April 3, 2000 report indicates that “[t]he purpose of this
measure is to enhance consuner protection,” and further noted

t hat :

Your Committee finds that it is generally understood
that service charges applied to the sale of food and
beverages by hotels and restaurants are levied in lieu

- 25-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

of a voluntary gratuity, and are distributed to the
enmpl oyees providing the service. Therefore, nost
consumers do not tip for services over and above the
amounts they pay as a service charge

Your Committee further finds that, contrary to the
above understandi ng, noneys collected as service
charges are not always distributed to the enpl oyees as
gratuities and are sonetimes used to pay the

enpl oyer’s admi nistrative costs. Therefore, the

enpl oyee does not receive the nmoney intended as a
gratuity by the customer, and the custonmer is msled
into believing that the enployee has been rewarded for
providi ng good service.

S. Stand. Conm Rep. No. 3077, in 2000 Senate Journal, at 1286-87
(enmphasi s added).

The report went on to state that “[t]his neasure is
intended to prevent consuners from being m sled about the
application of noneys they pay as service charges . . . .” |d.

In sum the legislative history of H B. No. 2123
indicates that the |egislature was concerned that when a hotel or
restaurant w thholds a service charge wi thout disclosing to
consuners that it is doing so, both enpl oyees and consuners can
be negatively inpacted. The |egislature chose to address that
concern by requiring disclosure and by authorizing enforcenent of
that requirenent under HRS chapter 480. There is no clear
indication in the legislative history that the |egislature
intended to Iimt enforcenent to consumers, businesses, or
conpetitors and to preclude enforcenent by enpl oyees. Therefore,
the legislative history of HRS § 481B-14 is consistent with the
concl usi on that Enpl oyees have standing to sue as “persons” under

HRS § 480-2(e) for a violation of HRS § 481B-14 if they neet the
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addi tional requirenents discussed bel ow
C. Enpl oyees have not sufficiently alleged the “nature of the
conpetition,” which is required to bring a claimfor unfair
met hods of conpetition under HRS 88 480-2(e) and 480-13(a)
In order to state a cause of action pursuant to HRS

8 480-2(e) and recover noney danages, Enployees nust first

satisfy the requirenents of HRS § 480-13. Flores v. Raw i ngs

Co., LLC, 117 Hawai‘i 153, 162, 177 P.3d 341, 350 (2008) (“In
order for [the defendant’s] failure to register [as a collection
agency as required by HRS § 443B-3] to be actionable by private
l[itigants [pursuant to HRS 8 480-2], the threshold requirenents
of HRS 8§ 480-13 nust be satisfied.”). HRS § 480-13(a) provides
that, with limted exceptions, “any person who is injured in the
person’s business or property by reason of anything forbidden or
decl ared unl awful by [chapter 480]: (1) [m ay sue for damages

; and (2) [mMay bring proceedings to enjoin the unl awf ul
practices[.]”

When anal yzi ng whet her or not Enpl oyees have
sufficiently alleged an injury to their “business or property,”
this court views Enployees’ Anmended Conplaint “in a |ight nost
favorable to [ Enpl oyees] in order to determ ne whet her the
all egations contained therein could warrant relief . . . .7 1In

re Estate of Rogers, 103 Hawai ‘i 275, 280, 81 P.3d 1190, 1195

(2003); see Hawai ‘i Rules of Civil Procedure Rule 12(b)(6).

In HVA, this court considered what a plaintiff nust
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allege in order to bring an action for unfair nethods of
conpetition under HRS § 480-2(e). Specifically, this court
addressed, inter alia, whether the Hawai ‘i Medi cal Association
(HMA) sufficiently alleged injury to itself under HRS § 480-13(a)
as a result of the Hawai ‘i Medical Services Association s (HVSA)
al l eged unfair nethods of conpetition. HVA 113 Hawai ‘i at 107-
115, 148 P.3d at 1209-1217. HWVA alleged that HMSA deprived over
1, 600 HVA physicians of reinbursenent for services provided by
HVA physicians to HVBA plan nenbers. 1d. at 83-84, 148 P.3d at
1185-86. These HMA physi ci ans had becone “participating
physician[s]” in HVSA's network by entering into a “Participating
Physi ci an Agreenent” (called a “PAR agreenent”) with HVSBA “to
provi de nedically necessary healthcare services to HVSA' s pl an
menbers in exchange for HVBA' s paynents at specified rates.” 1d.
at 81, 148 P.3d at 1183.

HVA, on its own behal f and on behal f of participating
physi cians in HVSA s network, brought suit agai nst HVSA for
violation of HRS § 480-2, and tortious interference with
prospective econonm c advantage.! |d. at 81, 148 P.3d at 1183.
HVA al | eged that HVBA engaged in “an unfair and deceptive schene

to avoid making tinely and conplete paynents owed to its

19 I ndi vi dual physicians also sued HMSA on simlar grounds and the

cases were consolidated on appeal. HMA, 113 Hawai ‘i at 81, 148 P.3d at 1183
However, because this court’s discussion regarding the requirements to sue
under HRS 88 480-2 and 480-13 arose in the context of the HMA suit, we focus
here solely on the issues pertaining to that suit.

-28-


http:advantage.19

***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

physi ci an nmenbers” after the HVA physicians had rendered nedi cal
care to HVBA nenbers pursuant to their PAR agreenents. |d. at
84, 148 P.3d at 1186. HMA alleged that this “wongful conduct
(1) constituted unfair nethods of conpetition and (2) del ayed,

i npeded, denied or reduced rei nbursenent owed to HVA' s physi ci an
menbers. HMA further alleged that HVSA's wongful conduct
resulted in direct and substantial harmto HVA and its nenbers.”
1d. at 81, 148 P.3d at 1183.

HVBA filed a notion for judgnent on the pleadings,
arguing that HVA s cl ai ns shoul d be dism ssed because HVA, inter
alia, lacked standing to bring suit on its own behalf. [d. at
85, 148 P.3d at 1187. Mreover, inits reply to HW s opposition
to the notion, HVSA argued that HVA's cl ai m under HRS chapter 480
fail ed because HVA had not pled any direct injury to its
“busi ness or property.” |1d. at 86, 148 P.3d at 1188. The
circuit court granted HVBA' s notion for judgnent on the pleadings
and HVA appealed. 1d. at 87, 148 P.3d at 1189.

On appeal, this court considered whet her HVA
sufficiently alleged injury to itself with respect to its post-
June 28, 2002%° unfair methods of conpetition clains under HRS §

480-2. |1d. at 107-15, 148 P.3d at 1209-17. This court

20 HRS § 480-2(e) became effective on June 28, 2002. In HMA, this
court held that 8§ 2(e) cannot be applied retroactively because “[n]either the
| anguage of the statute itself nor the legislative history of the amendment
gi ve any expressed indication that the amendment should be applied
retroactively.” HMA, 113 Hawai ‘i at 107, 148 P.3d at 12009.
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acknow edged the three el enents essential to recovery under HRS §
480-13: (1) a violation of HRS chapter 480; (2) which causes an
injury to the plaintiff’s business or property; and (3) proof of
t he anpbunt of dammges.?' |d. at 114, 148 P.3d at 1216 (citing
Ai, 61 Haw. at 617, 607 P.2d at 1311); see al so Roberts Hawai ‘i
School Bus, Inc. v. Laupahoehoe Transportation Co., Inc., 91
Hawai ‘i 224, 254 n.30, 982 P.2d 853, 883 n.30 (1999), superseded
by statute, 2002 Haw. Sess. Laws Act 229, § 2 at 916-17, as
recogni zed in HVA, 113 Hawai ‘i at 107, 148 P.3d at 1209 (“[While
proof of a violation of chapter 480 is an essential elenent of an
action under HRS § 480-13, the nmere existence of a violation is
not sufficient ipso facto to support the action; forbidden acts
cannot be rel evant unless they cause [sone] private damage.”)
(citation omtted).

This court, according to the ngjority opinion, first
determ ned that HVA need not be a “conpetitor[]” of or “in
conpetition” wwth HVSA in order to have standi ng under HRS § 480-

13(a).?* |1d. at 110, 148 P.3d at 1212. This court also

2t A fourth el ement--“a showing that the action is in the public

interest or that the defendant is a merchant”--used to be required, but was
elimnated by the 1987 amendment to HRS 8§ 480-2 and -13. See HMA, 113
Hawai ‘i at 114 n. 31, 148 P.3d at 1216 n.31 (citing S. Conf. Conm Rep. No.
105, in 1987 Senate Journal, at 872).

22 The majority opinion further stated that “notwi thstanding
our holding that the plaintiffs need not be ‘conmpetitors’ of, or ‘in
competition’ with, HMSA, the question remains whether the nature of the
competition nmust be sufficiently alleged. Contrary to the dissent, we concl ude
that it does . . . .” 1d. at 111, 148 P.3d at 1213. Justice Acoba and
Justice Nakayama, who concurred in the result, neverthel ess characterized the
majority’s holding as requiring that plaintiffs be in competition with
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determned that a plaintiff “may bring clains of unfair nethods

of conpetition based on conduct that would al so support clains of

unfair or deceptive acts or practices.” 1d. at 111, 148 P.3d at
1213. In doing so, however, “the nature of the conpetition [nust
be] sufficiently alleged in the conplaint.” Id. at 113, 148 P. 3d

at 1215 (enphasis added). This court recognized that otherw se,
“the distinction between clains of unfair or deceptive acts or

practices and clains of unfair nethods of conpetition that are

based upon such acts or practices would be | ost where both clains
are based on unfair and deceptive acts or practices.” 1d. at
111-12, 148 P.3d at 1213-14 (enphasis in original). This court
hel d that HVA sufficiently alleged an unfair nethods of
conpetition claimbased on conduct that woul d al so support a

claimof unfair or deceptive acts or practices? because it

def endants and di ssented on those grounds. 1d. at 119, 148 P.3d at 1221
(Acoba, J. and Nakayama, J., dissenting) ("“i is unnecessary to allege, as the
maj ority indicates, that HMSA and all the plaintiffs are in competition with
each other for the same ‘customers.’”). However, the dissent agreed that
somet hing more than an unfair or deceptive act or practice must be alleged in
order to bring a claimfor unfair methods of conmpetition. I1d. (“In ny viewit
is sufficient that ‘unfair methods of conpetition’ adversely inpact the
plaintiffs and allegations in that respect are made, beyond any all egati ons of
unfair and deceptive acts or practices.”).

23 This court specifically stated that

HMSA facilitates access to the dispensing of nedica
services, and the plaintiffs provide medical services
directly. Thus, in our view, HMSA and the plaintiffs
share the same goal or mission, i.e., ensuring that
medi cal services are accessible to their “customers.”
Their success in meeting the common goal -and, in turn
ensuring the profitability of their respective

busi nesses-i s dependent upon their ability to
effectively provide nedical services to their
customers, i.e., the patients. However, if HMSA
engages in acts or practices that inmpede or interfere
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sufficiently alleged the nature of the conpetition inits

conpl ai nt.

24

1d. at 112-13, 148 P.

As to the injury in fact

wi th physicians’ ability to p
heal t hcare services to their
incentives for

3d at 1214-15.

requi renent, this court

rovide effective
patients and/or create

medi ca

patients to | ook el sewhere for

services-that is, to
who may be rel uctant
participating physic
if proven,

constitute unfair

ot her participating physicians
to challenge HMSA or to non-

ans-such acts or practices can,
met hods of conpetition,

not wi t hst andi ng the fact that

the same conduct coul d

HVA,

24
competition”

113 Hawai ‘i

al so support a claimof unfair
practices.

or deceptive acts or

at 112-13, 148 P.3d at 1214-15.

hel d that
exampl e,

This court

by, for alleging in its conplaint that:

11. [ HMSA' s] conduct has adversely inpacted

HMA sufficiently alleged the “nature of

t he

and

conti nues
pl ans by,

to adversely impact, menbers of
among ot her things: (a)
hardshi ps on, and in some cases threatening the
continued viability of, the medical practices
[the plaintiffs]; (b) threatening the continuity of
care provided to patients by [the plaintiffs], as
required by sound medi cal judgment; (c)
plaintiffs]
rei mbursement that could otherwi se be available to
provi de enhanced heal thcare services to [ HMSA' s]
members; (d) making it nmore costly and difficult
[the plaintiffs] to maintain and enhance the
availability and quality of care that all patients
receive; and (e) increasing the costs of rendering
heal thcare services in Hawaii as a result of the
addi tional costs incurred and considerable effort
expended by HMA nenbers in seeking reimbursement
HMSA for services rendered

[ HVSA' s]

i mposi ng financia

run by

requiring [the
to expend consi derabl e resources seeking

pl an
for

from

26. HMSA dom nates the enrollee market in Hawaii with

over 65% of Hawaii's population enrolled in one of
HMSA's plans. In this regard, HMSA is the | argest
provi der of fee-for-service insurance in the State

is the second
HMSA

with nore than 90% of the market and
| argest HMO provider in the State. Simlarly,
dom nates the physician market,

with approximtely 90%

of Hawaii's physicians participating in HMSA's
net wor ks.

27. 1t is through such market dom nance that HMSA is
able to dictate the ternms and amount of reimbursement
HMA physicians will receive.
HMA, 113 Hawai ‘i at 112, 148 P.3d at 1214 (enphasis and brackets in original).
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concl uded that HVA established that it had been injured in its
“busi ness or property” by alleging a “dimnishnment of financial
resources” as a result of HWSA's actions. 1d. at 114, 148 P.3d

at 1216. This court quoted Al _v. Frank Huff Agency, Ltd., 61

Haw. 607, 607 P.2d 1304 (1980), for the proposition that “it is
unnecessary for plaintiffs to allege commercial or conpetitive
injury[;] it is sufficient that plaintiffs allege that injury
occurred to personal property through a paynent of noney
wongfully induced.”? 1d. at 114, 148 P.3d at 1216 (quoting A,
61 Haw. at 614, 607 P.2d at 1310) (internal quotation and
bracketed text omtted; brackets in original). Therefore, this
court held that “HVA need only allege that, by reason of an
antitrust violation, it has been injured in its ‘business or
property.”” 1d. HMVA clearly alleged a direct injury to its
busi ness where “HVA was required to divert substantial resources
and tinme to deal with its nenbers’ problens created by HVBA s
conduct - resources that otherw se would go to support its

principal mssion in service of its nenbers.” [d. (interna

25 Ai ' s suggestion that allegations of “conpetitive injury” are

the requirement in HMA that a
plaintiff allege the “nature of the conpetition” in order to plead an unfair
met hods of competition claimunder HRS § 480-2(e). However, when this passage
fromAi is viewed in the context of the facts the case, it is apparent that
this court was explaining that injury to “business or property” means that a
private plaintiff does not need to allege that he or she suffered an injury to
his or her business property or in a business activity, but rather can allege
that he or she suffered an injury to personal property. Ai, 61 Haw. at 614,
607 P.2d at 1310. Mor eover, Ai involved alleged unfair or deceptive acts or
practices, not unfair methods of conpetition, id. at 611, 607 P.2d at 1308
and therefore this court did not address the requirements to properly plead an
unfair methods of conpetition claim
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guotation marks om tted).

As di scussed bel ow, although Enpl oyees have
sufficiently alleged a direct injury in fact to their “business
or property,” Enployees did not sufficiently allege the “nature
of the conpetition” as required by HVA

1. Enpl oyees have alleged an injury in fact to their
“busi ness or property”

Enpl oyees sufficiently alleged an injury to their
“busi ness or property” within the neaning of HRS § 480-13(a).
HRS § 480-13(a)’s requirenment of alleging an injury to business
or property incorporates the fundanental standing requirenent
that a plaintiff nust allege an injury in fact, but narrows it so
that a plaintiff nust specifically allege an injury in fact to
his or her “business or property.” Enployees argue that Four
Seasons’ alleged violation of 8§ 481B-14 directly injures themin

both their “business,” which is working as banquet servers, and
their “property,” in the formof “loss of tip incone.”

The phrase “injury to business or property” found in
HRS 8§ 480-13(a) is not defined in that section or elsewhere in
the chapter. However, as discussed above, this court has
established that the requirenment is satisfied, for exanple, if
“plaintiffs allege that injury occurred to personal property
t hrough a paynment of noney wongfully induced,” HVA, 113 Hawai ‘i
at 114, 148 P.3d at 1216 (quoting A, 61 Haw. at 614, 607 P.2d at

1310), or through the dim nishment of financial resources as a
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result of a defendant’s unfair nethods of conpetition or unfair
or deceptive acts or practices, id. Therefore, because Enpl oyees
have alleged that their tip income has been reduced due to Four
Seasons’ al |l egedly unl awful conduct, they have alleged an injury
to their “business or property.”

2. Enpl oyees failed to allege the “nature of the
conpetition”

As noted above, Enployees allege in their Amended
Conpl ai nt that Four Seasons failed to distribute the entirety of
its service charge to its enployees and to clearly disclose to
t he purchaser of the services that enpl oyees were not receiving
the entire service charge as tip incone, and further allege that
such conduct constitutes a violation of HRS § 481B-14. Pursuant
to HRS 8§ 481B-4, such a violation would constitute both an unfair
nmet hod of conpetition and an unfair or deceptive act or practice
under HRS § 480-2(a). However, Enployees cannot pursue a claim
for unfair or deceptive acts or practices because such a claim
can only be brought by consuners, the attorney general or the
director of the office of consumer protection. See HRS § 480-
2(d). Therefore, as was the case in HVA, in order to pursue a
claimunder 8§ 480-2(e) for the unfair nmethods of competition of
Four Seasons, Enpl oyees nust allege the “nature of the

conpetition.”?® HWA, 113 Hawai ‘i at 111, 148 P.3d at 1213.

26 The di ssent suggests that the present case is distinguishable from
HMA because HMA involved an unfair methods of conpetition claimbased on
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Enpl oyees all ege that they have been directly injured
by not receiving a portion of the service charge retained by Four
Seasons, or by not receiving the tips hotel patrons m ght have
otherwse left if they had known how the service charge was
all ocated. Even when viewed in a |ight nost favorable to
Enmpl oyees, the Anmended Conpl aint clearly does not contain any
al | egations concerning the nature of the conpetition. However,
Enpl oyees are required to all ege how Four Seasons’ conduct w ||
negatively affect conpetition in order to recover on an unfair

net hods of conpetition claim?

claim and that the requirement in HMA that the plaintiffs allege the nature
of the conpetition was “to preserve the distinction” between the two cl ainms.
Di ssenting Opinion at 15. The dissent therefore argues that because HRS §
481B-4 deens a violation of chapter 481 to be both an unfair method of
competition and an unfair or deceptive act or practice under HRS & 480-2, the
need for distinction between the two clainms as articulated in HMA is not
present in the instant case. Dissenting Opinion at 16-18

However, this court in HMA did not indicate that a plaintiff
al l eging an unfair nmethod of competition under HRS § 480-2(e) nust plead the
nature of the competition merely so there is a distinction between clainms of
unfair or deceptive acts or practices and claims of unfair nmethods of
competition. MWhile recognizing that such distinction is necessary, this court
further indicated that “the existence of the conpetition is what distinguishes
a claimof unfair or deceptive acts or practices froma claimof unfair
met hods of conpetition.” HMA, 113 Hawai ‘i at 112, 148 P.3d at 1214. I n ot her
words, this court indicated that the pleading requirement is based on the
differences in the nature of the underlying causes of action. Therefore
HMA’ s holding is equally applicable to the instant case.

2 Thus, we respectfully disagree with the dissent’s suggestion that
t he Amended Conpl aint sufficiently alleged the nature of the competition.
Di ssenting Opinion at 36- 38. In HVA, after recognizing that the standard of

review for a notion to dism ss or nmotion for judgment on the pleadings
requires this court to accept the allegations in the conplaint as true and
construe the allegations in the |light most favorable to the plaintiff, we held
that this standard does not relieve plaintiffs fromthe requirement of

pl eadi ng the nature of the conmpetition in the conmplaint itself. See HMA, 113
Hawai ‘i at 113, 148 P.3d at 1215 (“In sum we hold that any person may bring a
claim of unfair methods of competition based upon conduct that could also
support a claimof unfair or deceptive acts or practices as long as the nature
of the conpetition is sufficiently alleged in the conplaint”) (enphasis

added) . I'n , we concluded that HMA sufficiently alleged the nature of the
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Am cus Curiae Rossetto suggests that this court’s
opinion in Island Tobacco Co., Ltd., v. R J. Reynolds Tobacco
Co., 63 Haw. 289, 627 P.2d 260 (1981), “recognized that there
need be no ‘injury to conpetition’ in order for [an unfair nethod
of conpetition] claimto |ie under HRS § 480-2.” For support,

Am cus Curiae Rossetto cites to the foll ow ng passage fromt hat

case:

[We view § 480-2 as being designed to aid
“competitors,” as much as to protect “conpetition.”
And unlike the Federal Trade Conm ssion Act, the
policy of the Hawaii |aw, as expressed in HRS § 480-
13, is to foster private suits grounded on unfair or
deceptive trade practices, even where the unlawfu
acts to [sic] not culmnate in injury to
“competition.”

| sl and Tobacco, 63 Haw. at 301, 627 P.2d at 269 (enphasis added).

Thi s passage, however, does not support Ami cus Curiae
Rossetto’s argunent. Rather, this |anguage was |imted to clains
of unfair or deceptive trade practices, rather than unfair
nmet hods of conpetition, and was used to explain that an act can
constitute an unfair or deceptive practice if it injures a
conpetitor, even if it does not injure conpetition itself. I1d.
This anal ysis does not extend to clains involving unfair nethods
of conpetition.

Enpl oyees argue that “since 8 481B-4 ‘'deens’ a

violation of [§ 481B-14] to be an ‘unfair nethod of conpetition

anti-conmpetitive effect HMSA’s all eged actions would have on the marketpl ace
for healthcare services in Hawai‘i and that HVMA's injury directly resulted
fromthese unfair methods of conpetition. See supra, section |Il-C and notes 23
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under 8§ 480-2, this Court should not require further proof that
such a violation is in fact an [unfair nmethod of conpetition].”
Citing to this court’s previous holding in A, Amcus Curiae
Rossetto simlarly contends that the legislature, “by ‘deem ng a
viol ation of Section 481B-14, through the operation of Section
481B-4, to be a per se [unfair nmethod of conpetition] has found

t he necessary el enent of ‘conpetition’ by its legislative
action.” For the follow ng reasons, these argunents confuse the
requi renents necessary to bring an unfair methods of conpetition
cl ai munder HRS § 480-2(e).

The requirenent that the plaintiff allege the “nature
of the conpetition” in an unfair methods of conpetition claimis
distinct fromthe requirenent that a defendant’s conduct
constitute an unfair nethod of conpetition. The latter
requi renent stenms fromHRS 8§ 480-2(a), which provides that unfair

met hods of conpetition are declared to be unlawful. See Robert’s

Hawai ‘i, 91 Hawai ‘i at 255, 982 P.2d at 884 (“CGenerally speaking,
conpetitive conduct is unfair when it offends established public
policy and when the practice is imoral, unethical, oppressive,
unscrupul ous or substantially injurious to consuners.”) (internal
guotations omtted; citation omtted); Geri, 80 Hawai ‘i at 61,
905 P.2d at 36 (“It is inpossible to frame definitions which
enbrace all unfair practices. . . . \Wether conpetition is

unfair or not generally depends upon the surroundi ng
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ci rcunstances of the particular case.”) (citation omtted).
In contrast, the requirenent that a plaintiff allege

that he or she was harmed as a result of actions of the defendant

that negatively affect conpetition is derived fromHRS § 480-
13(a)’ s | anguage that “any person who is injured in the person’s

busi ness or property by reason of anything forbidden or declared

unlawful by this chapter . . . [may sue for damages . . . ;”
(enphasi s added).

In Robert’s Hawai ‘i, this court discussed the el enents

that nust be established to bring a claimunder HRS § 480-13(a).
91 Hawai ‘i at 254 n.31, 982 P.2d at 883 n.31. W held that “the
el ements of (1) resulting injury to business or property and (2)
damages” are “two distinct elenents” of HRS § 480-13(a), and went

on to note that:

I ndeed, federal case |law has interpreted the “injury
to business or property” |anguage of section 4 of the
Clayton Act as a causation requirement, requiring a

showi ng of “antitrust injury.” “Plaintiffs must prove
. [an] injury of the type the antitrust |aws were
intended to prevent[, one] . . . that flows fromthat

whi ch makes defendants’ acts unlawful. The injury
shoul d reflect the anticonpetitive effect either of
the violation or of anticonpetitive acts made possible
by the violation. It should, in short, be the ‘type of
loss’ that the clainmed violations . . . would be
likely to cause.”

Al so known as the “fact of damage” requirenent, the
antitrust plaintiff need not prove with particularity
the full scope of profits that m ght have been earned
Instead, it requires a showing, with sone
particularity, of actual damage caused by
anticonmpetitive conduct that the antitrust |aws were
intended to prevent.

Id. (internal citations omtted; ellipses and brackets in

original); see also HVA, 113 Hawai ‘i at 114 n. 30, 148 P.3d at
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1216 n. 30 (citing Robert’s Hawai ‘i, 91 Hawai ‘i at 254 n. 31, 982

P.2d at 883 n.31).

HRS § 481B-4 declares that “[a]ny person who viol ates
this chapter shall be deened to have engaged in an unfair nethod
of conpetition and unfair or deceptive act or practice in the
conduct of any trade or commerce within the nmeani ng of section
480-2.” Am cus Curiae Rossetto contends that Enpl oyees do not
need to allege the “nature of the conpetition” because Enpl oyees’
claimis based upon a statutory violation deened by HRS § 481B-4
to be “per se” an unfair method of conpetition, rather than a
cl ai m based on an unfair or deceptive act or practice that is
al so being alleged to be an unfair nmethod of conpetition, as was
the case in HWA. However, although the deem ng | anguage of HRS 8§
481B-4 elimnates the requirenent that a plaintiff prove that a
def endant’ s conduct that violates chapter 481B (including HRS §
481B- 14) constitutes an unfair method of conpetition, it does not
purport to nodify the causation requirenent of HRS § 480-13.

Mor eover, even if this court were to determ ne that the
| anguage of HRS 8§ 481B-4 is anbi guous, the |egislative history of
HRS 8§ 481B-4 does not reflect an intent to elimnate the
causation requirenment of HRS § 480-13(a). The current deem ng
| anguage of HRS 8§ 481B-4 (“deened to have engaged in an unfair
met hod of conpetition and unfair or deceptive act or practice in

t he conduct of any trade or commerce within the neaning of
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section 480-2") was added in 1996 pursuant to Act 59. 1996 Haw.
Sess. Laws Act 59, 8 4 at 83. Prior to the enactnent of Act 59,
HRS chapter 481B contained a variety of different enforcenent

provi sions which were replaced by HRS § 481B-4. See, e.g., id.

(replacing the provision in HRS § 481B-4 whi ch provided that
violators could be “fined not nore than $500 for each violation
or inprisoned not nore than one year or both” wth the present
deem ng | anguage).

The Senate Judiciary Commttee report indicates that:

The purpose of the bill is to provide a
consi stent penalty for certain specific unfair and
deceptive acts or practices of regulated industries

under chapter 480, . . . governing monopolies and
restraint of trade.
Your Committee finds that this bill is intended

to delete duplicative or unnecessary penalty

provi sions and by deem ng the violations to constitute
unfair and deceptive business practices under section
480-2[ . ]

S. Stand. Conm Rep. No. 2103, in 1996 Senate Journal, at 1016-
17.

The report of the House Consumer Protection & Comrerce
and Judiciary conmittees simlarly provides that “[t] he purpose
of this bill is to provide consistency in the consuner protection
statutes by anmending certain provisions so that they uniformy
relate to the unfair or deceptive acts or practices statute” and
that the “bill is designed to renove duplicative or unnecessary
recitation of penalty provisions in favor of a sinple reference
to the unfair or deceptive acts or practices statute.” H Stand.

Comm Rep. No. 1459-96, in 1996 House Journal, at 1610.
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VWiile the commttee reports reflect a desire for
consi stency in enforcenent, they do not indicate that the
| egislature intended to nodify the causation requirenents which
are generally applicable to unfair nethods of conpetition clains
under HRS § 480-13(a).

The di ssent argues that because the legislative history
indicates that HRS § 481B-14 was intended to prevent harmto
enpl oyees, it can therefore be inferred that the legislature did
not intend to require that a plaintiff plead the nature of the
conpetition in order to bring an unfair nethods of conpetition
cl ai munder HRS § 480-2(e). D ssenting Opinion at 30-32.
However, as we discuss above in section I1-B-2, the legislative
hi story of HRS § 481B-14 indicates that both enpl oyees and
consuners nmay be negatively inpacted when a hotel or restaurant
wi t hhol ds a service charge wi thout disclosing to consuners that
it is doing so. Mdreover, the |egislature chose to place HRS 8§
481B- 14 within Hawaii’'s consuner protection statutes and provided
that it be enforced through HRS § 480-13. Therefore, while the
| egislative history of HRS 8§ 481B-14 recogni zes that enpl oyees
are negatively inpacted when a hotel or restaurant does not
properly distribute the service charge, neither this recognition
nor anything else in the legislative history of HRS 88§ 481B- 14,
481B-4, or 480-2(e) indicate that the |egislature intended to

elimnate the causation requirenents of HRS § 480-13 for unfair
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met hods of conpetition clains brought under HRS § 480-2(e).

This analysis is consistent with A, which invol ved
debt collection practices alleged to be unfair or deceptive acts
or practices in violation of Chapter 443 and a “deem ng”
provision simlar to HRS § 480B-4. 61 Haw. at 608-10, 607 P.2d at
1307-08. That provision provided that: “[a] violation of this
part by a collection agency shall constitute unfair nethods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or comrerce for the purpose of section 480-
2.7 A, 61 Haw. at 610 n.5, 607 P.2d at 1308 n.5 (citing HRS §
443-47). This court discussed the relationship between that

provi sion and HRS § 480-2, recogni zing that:

the legislature . . . did not leave to the judiciary
the unfettered discretion to independently determ ne
in every case brought under [8] 480-2 whether a
defendant’s conduct had been “unfair or deceptive”
within the comprehension of the statute. The

|l egi slature instead found it desirable to predeterm ne
that violations of HRS Chapter 443 would constitute
per se “unfair or deceptive acts or practices” for the
pur poses of § 480-2

Id. at 616, 607 P.2d at 1311 (enphasis added).

Applying Ai’s reasoning here, by “deeming” a violation
of 8§ 481B-14 to be an unfair nethod of conpetition, the
| egi slature “predetermne[d]” that violations of HRS Chapter 481B
woul d constitute per se unfair nmethods of conpetition for the
pur poses of 8§ 480-2, and therefore a plaintiff with standi ng need
not prove that conduct which violates HRS § 481B constitutes an

unfair nethod of conpetition. See id. However, by so doing, the
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| egislature did not determine that an injury suffered by “any
person” as a result of a violation of chapter 481B necessarily
stens fromthe negative effect on conpetition caused by the
violation. In other words, the legislature was not making a
determ nation that any person injured as a result of a violation
of Chapter 481B automatically has standing to sue pursuant to HRS
8§ 480-2 and 480-13. Instead, a private person nust separately
all ege the nature of the conpetition in accordance with this
court’s hol ding in HVA

At the tinme Al was decided, HRS § 480-13 required the
plaintiff to show that the suit would be in the public interest
or that the defendant is a nerchant. This requirenent was
elimnated by the 1987 anmendnent to HRS 88 480-2 and -13. See
HVA, 113 Hawai ‘i at 114 n. 31, 148 P.3d at 1216 n.31 (citing S
Conf. Comm Rep. No. 105, in 1987 Senate Journal, at 872). In
A, this court held that “[s]ince plaintiffs herein have supplied
al l egati ons adequate to show that such a per se violation of [§]
480- 2 has occurred, we accordingly find that the public interest
has been sufficiently made out to confer standing to plaintiffs
under 8§ 480-13.” 1d. at 617, 607 P.2d at 1311. The di ssent
argues that this public interest requirement “is directly
anal ogous to the . . . requirenent that [Enpl oyees] plead the
‘nature of [the] conpetition’ inasmuch as both are ained at

addressing the anti-conpetitive effects of such conduct[,]” and
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therefore this court’s holding in Al indicates that in cases of
per se violations of HRS § 480-2, a plaintiff need not allege the
nature of the conpetition in order to assert an unfair nethods of
conpetition claim D ssenting Opinion at 23. Amcus Curiae
Rossetto simlarly asserts that Al indicates that when there is a
per se violation of Hawai ‘i’s antitrust or consunmer protection
laws, the plaintiff does not need to allege the nature of the
conpetition in order to bring an unfair nmethods of conpetition
cl ai munder HRS § 480-2(e).

However, this argunent m sconstrues A . As discussed
above, A nerely enphasi zed that when the |egislature “deens” a
practice to be a per se unfair nethod of conpetition or unfair or
deceptive act or practice within the neaning of HRS § 480-2, a
plaintiff with standing to sue does not need to prove that the
defendant’ s action actually constituted either an unfair nethod
of conpetition or unfair or deceptive act or practice, and does
not need to make any additional show ng that the suit was in the
public interest. 1d. at 616, 607 P.2d at 1311. Moreover, the
now-repeal ed public interest requirenment was not “directly
anal ogous” to the nature of the conpetition, as the dissent
suggests. Although this court in A indicated the public
interest requirenent can be satisfied when “the unfair nmethod
enpl oyed threatens the existence of present or potenti al

conpetition[,]” we also indicated that the requirenment can be
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satisfied in circunstances where there is no such threat,

i ncl udi ng when “the unfair nmethod is being enpl oyed under

ci rcunst ances which involve flagrant oppression of the weak by
the strong.” A, 61 Haw. at 614-15, 607 P.2d at 1310 (citing FTC
v. Klesner, 280 U S. 19, 28 (1929) (explaining that the purpose
of the public interest requirenent is to ensure that a suit
brought by the FTC under the FTCA is truly in the interest of the
public as a whole, not nerely private individuals); see Ailetcher
v. Beneficial Finance Co., 2 Haw. App. 301, 306, 632 P.2d 1071
1076 (1981) (finding the public interest requirement was
satisfied in an unfair or deceptive practices case because, even
t hough “the action of the [defendant finance conpany was not ]
such as to constitute an unfair nethod of conpetition, a
restraint of trade or a nonopolization of an area of commerce[,]”
there was “flagrant oppression of the weak by the strong”),
abrogated on other grounds by Hac v. Univ. of Hawaii, 102 Hawai ‘i
92, 105-06, 73 P.3d 46, 59-60 (2003); T.W Electrical Serv., Inc.
v. Pacific Electrical Contractors Assoc., 809 F.2d 626, 636 (9th
Cr. 1987) (“Under Hawai‘i law, an unfair act is coomtted, and
the public interest requirenent is net, whenever the unfair

met hod i s bei ng enpl oyed under circunstances which invol ved

fl agrant oppression of the weak by the strong.”). Therefore,
contrary to the dissent’s and Am cus Curiae Rossetto’s

assertions, this court’s holding in Al does not stand for the
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proposition that where a statute deens an action to be a per se
violation of Hawai ‘i’s antitrust or consunmer protection |aws, the
plaintiff is relieved of alleging the nature of the conpetition
in order to have standing to sue under HRS 8§ 480-2(e).

Am cus Curiae Rossetto also cites to Flores v. Raw ings
Co., LLC, 117 Hawai ‘i 153, 177 P.3d 341 (2008), for the
proposition that Enployees do not need to allege the nature of
conpetition because HRS § 481B-4 “deens” a violation of HRS §
481B- 14 to be an unfair nmethod of conpetition. However, Flores
does not support this argunent.

The plaintiffs in Flores were nenbers of HVBA s benefit
pl ans and brought an action agai nst a conpany (Rawl i ngs) that had
contracted wwth HVBA to provide subrogation and “clains recovery
services.” |d. at 155-57, 177 P.3d at 343-45. The plaintiffs
all eged that they were injured by Rawings’ failure to register
as a debt collection agency as required by HRS § 443B- 3(a)

(1993), which, pursuant to HRS § 443B-20, would constitute an
unfair or deceptive act or practice within the neaning of HRS §
480-2.2¢ |d. Sinilar to HRS § 481B-4, HRS § 443B-20 (1993)

provides that “[a] violation of this chapter by a collection

28 HRS 8§ 443B-3(a) (1993) provides:
No coll ection agency shall collect or attenpt to
collect any noney or any other forms of indebtedness
all eged to be due and owing from any person who

regi stering under this chapter.
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agency shall constitute unfair nethods of conpetition and unfair
or deceptive acts or practices in the conduct of any trade or
comerce for the purpose of section 480-2.” 1d. at 162, 177 P.3d
at 350. Because the plaintiffs alleged that Rawl i ngs’ actions
constituted unfair or deceptive acts or practices rather than
unfair nethods of conpetition, HRS 8§ 480-13(b) was applicabl e,
requiring plaintiffs to show that they were “consuners” who were
“injured” within the neaning of § 480-13(b) and HRS § 480-1.2°
Id. This court held that the plaintiffs were “consuners” w thout
having to prove that they “purchased” sonething fromthe
defendant. 1d. at 162-66, 177 P.3d at 350-54.

This court recogni zed that “[b]y deem ng viol ati ons of
HRS chapter 443B an unfair or deceptive act or practice for the
pur poses of HRS § 480-2, it is evident that the | egislature
wi shed to have chapter 443B be enforceable in the sane manner as
other unfair trade practices under chapter 480[,]” i.e.,
enf orceabl e by individual consumers under HRS § 480-2(d). 1d. at
164, 177 P.3d at 352. If private enforcement was limted to
t hose who purchased froma col |l ecti on agency, then as a practi cal
matter consunmers would not be able to enforce the statute and

enforcenent “would be left entirely in the hands of the state[,]”

29 HRS § 480-1 (1993) defines “consumer” as: “a natural person who,
primarily for personal, famly, or household purposes, purchases, attenpts to
purchase, or is solicited to purchase goods or services or who conmts noney,
property, or services in a personal investment.” Flores, 117 Hawai i at 162-
63, 177 P.3d at 350-51.
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because consuners do not typically purchase goods or services
fromcollection agencies. 1d. This would be “an inconsistent,
if not absurd, result that the | egislature would not have

intended.” 1d. Therefore, this court held that:

Rat her, in the context of consumer debt, the

determ nati on of whether the individual seeking suit
is a “consunmer” should rest on whether the underlying
transaction which gave rise to the obligation was for
a good or service that is “primarily for personal
famly, or household purposes,” HRS § 480-1. This
reading is supported by the definition of “debt” in
HRS 8 443B-1, as well as the fact that the statutory
structure of HRS chapter 480 does not require that one
be a “consumer” of the defendant’s

but merely a “consumer.’
Id. at 164, 177 P.3d at 352 (enphasis in original).

Al though this court held that the plaintiffs had
est abl i shed standing as consuners, we further concluded that the
plaintiffs failed to denonstrate that they were injured as a
result of Rawl ings’ conduct because, although Rawl ings had failed
to register as required by HRS § 443B-3, the underlying debt was
nevertheless valid. 1d. at 169, 177 P.3d at 357. W observed
that “Rawlings’s conduct in violation of HRS § 443B-3, while
injurious to the state’'s interest in regulation of collection
agencies, did not directly harmPlaintiffs.” 1d. at 171, 177
P.3d at 359.

This court’s analysis in Flores addressed all eged
unfair or deceptive acts or practices in the area of consuner
debt collection and did not extend to cases involving all eged

unfair nethods of conpetition. Unlike the present case, this
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court in Flores was construing HRS § 480-13(b), which provides
the cause of action for unfair or deceptive acts or practices.
Thus, Flores cannot be construed to mean that unfair methods of
competition claims may be brought under HRS § 480-2(e) and & 480-
13 (a) without any reference to the effect on competition simply
because HRS § 481B-4 “deems” a violation of § 481B-14 to be an
unfair method of competition.®* In any event, even though Flores
involved a deeming provision similar to that here, this court
acknowledged that the requirements imposed by HRS § 480-13 were

nonetheless applicable. See Flores, 117 Hawai‘i at 162, 177 P.3d

at 350 (“In order for Rawlings’s failure to register to be
actionable by private litigants, the threshold requirements of
HRS § 480-13 must be satisfied.”).

Therefore, although Employees allege that they have
suffered an injury resulting from Four Seasons’ violation of §
481B-14, which is deemed to be an unfair method of competition by
§ 481B-4, Employees are additionally required to allege the

“nature of the competition.” HMA, 113 Hawai‘i at 113, 148 P.3d

30 Amicus Curiae Rossetto additionally cites to Fuller v. Pacific

Medical Collections, Inc., 78 Hawai‘i 213, 891 P.2d 300 (App. 1995), in which
the Intermediate Court of Appeals held that although the Director of the
Department of Commerce and Consumer Affairs was designated to enforce HRS
chapter 443, a consumer could maintain an action under HRS § 480-2(d) for an
unfair or deceptive act or practice claim because HRS § 443B-20 provided that
violations of chapter 443 constitute unfair or deceptive acts or practices.
Id. at 218, 891 P.2d at 305. However, because Fuller involved only claims of
unfair or deceptive acts or practices pursuant to HRS § 480-2(d), it does not
address the distinct issue of whether Employees must allege the nature of the
competition in order to maintain an unfair methods of competition claim under
HRS § 480-2(e) .

_50_



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

at 1215. Enpl oyees have nmade no such allegation, and therefore
have not satisfied the requirenents to pursue a claimunder HRS §
480-2(e) . %

We note that this result is consistent wwth the
princi pl es of causation that have been devel oped in the federal

antitrust context. In both Robert’s Hawai ‘i and HVA, this court

recogni zed that “federal case law has interpreted the ‘injury to
busi ness or property’ |anguage of section 4 of the O ayton Act as
a causation requirenent, requiring a show ng of ‘antitrust

injury.”” Robert’s Hawai ‘i, 91 Hawai ‘i at 254 n.31, 982 P.2d at

st W t hout expressing an opinion regarding its sufficiency, we note
that in their Reply Brief, Enployees described how they would characterize the
“nature of the competition” if they were required to allege it:

[El]ven if there were some requirement that the unfair
met hod of conpetition be asserted, the remedy would
not be dism ssal, but at worst, to allow the
plaintiffs to allege such “unfair method”. I|ndeed, it
is obvious that if one hotel obeys the laws and remts
the entire service charge to the enpl oyees serving at
t he banquet and anot her hotel/conpetitor skinms the
service charge and keeps 4-5% for itself without

di scl osure, the hotel acting unlawfully can undercut
its stated price for the banquet knowing that it wil
be receiving inproper gains fromthe m sl eading
description of its service charge. This is clearly a

Am cus Curiae Rossetto simlarly states that:

In this case, hotels and restaurants that do not
inform customers that they are keeping the inmposed
service charge and not paying it to enployees gain a
clear conpetitive advantage because they have deceived
their patrons. They are able to “reduce” the published
cost of their food and beverages in order to entice
patronage away from their honest conmpetitors who
either pay out the service charge to enpl oyees or
frankly inform patrons that managenment is keeping al

or a part of the service charge (thereby telling
patrons that they will still have to tip enployees).
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883 n.31; HVA, 113 Hawai ‘i at 114 n.30, 148 P.3d at 1216 n. 30

(quoting Robert’s Hawai ‘i, 91 Hawai ‘i at 254 n. 31, 982 P.2d at 883

n.31). In Robert’s Hawai ‘i, this court further noted that the

antitrust injury “should reflect the anticonpetitive effect
either of the violation or of anticonpetitive acts nmade possi bl e
by the violation.” 91 Hawai‘i at 254 n.31, 982 P.2d at 883 n.31

(quoting Brunswi ck Corp. v. Pueblo Bow -O Mat, 429 U.S. 477, 489

(1977)).

When exam ning HRS 8§ 480-2, this court has recognized
that “[t]he genesis of Hawai ‘i’s consuner protection statute is
in federal antitrust law,” with a shared “concern for the
preservation of unrestrained economc conpetition and free
trade.” GCeri v. Leticia Query Realty, Inc., 80 Haw. 54, 59, 905
P.2d 29, 34 (1995). HRS § 480-2(a), which declares that unfair
met hods of conpetition and unfair or deceptive acts or practices
are unlawful, is “a virtual counterpart of [8] 5(a)(l) of the

Federal Trade Comm ssion Act [FTCA].” |Island Tobacco, 63 Haw. at

300, 627 P.2d at 268. HRS § 480-2(b) declares that “[i]n
construing this section, the courts and the office of consuner
protection shall give due consideration to the rules,
regul ati ons, and decisions of the Federal Trade Comm ssion [FT(C
and the federal courts interpreting section 5(a)(1) of the [ FTCA]
.”  However, section 480-2 “differs fromsection 5 of the

FTCA in one essential aspect - enforcenent. Section 5 of the
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FTCA contains no private renedy, rather enforcenent of its
provisions is vested in the [FTC.” HWVA 113 Hawai ‘i at 109, 148

P.3d at 1211 (quoting Star Markets, Ltd. v. Texaco, Inc., 945 F

Supp. 1344, 1346 (D. Haw. 1996) and citing Robert’s Hawai ‘i, 91

Hawai ‘i at 249, 982 P.2d at 878) (internal parenthetical and
quotation marks omtted). Therefore, federal interpretations of
the FTCA, although hel pful in determ ning whether a defendant’s
actions constitute an unfair or deceptive act or practice or an
unfair nethod of conpetition, are of limted relevance in
interpreting the standing requirenents applicable to the private
right of action provided by HRS § 480-2(e). %2

HRS § 480-13(a) tracks the | anguage of section 4 of the

Cl ayton Act, which provides in relevant part:

Any person who shall be injured in his business or
property by reason of anything forbidden in the

antitrust laws may sue therefor...., and shall recover
threefold the damages by hi m sustained, and the cost
of suit, including a reasonable attorney’'s fee.

15 U.S.C. 8 15(a) (enphasis added).
Additionally, HRS 8§ 480-3 provides that “[chapter 480]

shall be construed in accordance with judicial interpretations of

82 When interpreting HRS 8 480-2(e), Am cus Curiae Rossetto urges
this court to only consider federal interpretations of section 5(a)(1l) of the
FTCA pursuant to HRS § 480-2(b), and not interpretations of section 4 of the
Clayton Act. Specifically, Am cus Curie Rossetto argues that section 5(a)(1)
of the FTCA has been interpreted in FTC v. Sperry & Hutchinson Co., 405 U.S.
233 (1972), to enpower the FTC to define unfair practices to include practices

wi t hout anti-conpetitive effects. However, this argument is m splaced
because as di scussed above, interpretations of section 5(a)(1l) of the FTCA are
of limted relevance in analyzing standing requirements for HRS 8§ 480-2(e)

since the FTCA does not have a conparable private right of action. See supra
note 8.
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simlar federal antitrust statutes.” Pursuant to this
instruction, this court has indicated that it is appropriate to
| ook to “the guidance of simlar federal antitrust statutes as

permtted in HRS § 480-3.” Robert’s Hawai ‘i, 91 Hawai ‘i at 251,

982 P.2d at 880. 3

The Suprenme Court first articulated the concept of
“antitrust injury” in Brunsw ck. 429 U S. at 489. Several
bow i ng centers brought suit, challenging the acquisition of

several of their conpetitors by Brunsw ck Corporation as creating

33 Four Seasons argues that because § 480-13(a) is simlar to section

4 of the Clayton Act, this court should exam ne relevant federal judicia
interpretations of that statute pursuant to HRS § 480-3, citing, for exanple,
to Associ ated General Contractors of California v. California State Council of

Carpenters, 459 U. S. 519 (1983) (hereinafter “AGC"). In AGC, the Supreme
Court discussed the concept of standing under section 4 of the Clayton Act to
sue for violations of federal antitrust |law, and noted that standing in the
antitrust context is nore |limted than the broad “any person” |anguage of the
statute would suggest. 1d. at 534-35

The Supreme Court identified a nunber of factors to assist courts
in determ ning whether a plaintiff has established federal antitrust standing
The first factor, which was described by the Court in AGC as the “nature of
the plaintiff’s alleged injury[,]” and which considered whether the injury is
the “type that Congress sought to redress,” AGC, 459 U.S. at 538 (citation
omtted), has since been referred to as “antitrust injury,” meaning an “injury
of the type the antitrust |aws were intended to prevent and that flows from
t hat which makes defendants’ acts unlawful[,]” see, e.g., Atlantic Richfield
Co. v. USA Petroleum Co., 495 U.S. 328, 334 (1990); Eichorn v. AT&T Corp., 248
F.3d 131, 140 (3d Cir. 2001). The other factors identified by the Court in
AGC are: the “directness or indirectness of the asserted injury,” the
“specul ative measure of harm” the “risk of duplicate recoveries” or “danger
of compl ex apportionnent of damages” and “the existence of nore direct victims
of the alleged [violation].” AGC, 459 U S. at 538-545; see also Atlantic
Richfield, 495 U. S. at 334; Anmerican Ad Mgnt., Inc. v. Gen. Tel. Co., 190 F. 3d
1051, 1054 (9th Cir. 1999).

Ot her than recognizing that federal courts have consistently
applied the concept of antitrust injury when determning if a plaintiff has
federal antitrust standing, this court has not expressly applied the AGC
analysis to unfair methods of conmpetition clainms arising under HRS chapter

480. Robert’s Hawai ‘i, 91 Hawai ‘i at 254 n. 31, 982 P.2d at 883 n.31; HMA, 113
Hawai ‘i at 114 n. 30, 148 P.3d at 1216 n. 30. Since we have deci ded, based on
our analysis of HRS § 480-13(a) and Hawai ‘i casel aw, that Enployees nust

all ege the nature of the conpetition, we do not need to consider the
applicability of the AGC approach in order to answer the certified question
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a nonopoly in violation of section 7 of the Cayton Act, 15
U.S.C. § 18,3 and seeking treble damages under section 4 of the
Cl ayton Act for profits they would have recei ved had the acquired
centers gone out of business. 429 U S. at 480-81. The
plaintiffs “attenpted to show that had [the defendant] all owed
the defaulting centers to close, [the plaintiffs’] profits would
have increased.” |1d. at 481. The Court noted that plaintiffs
were not conpl ai ning that Brunsw ck’s actions had reduced
conpetition, but rather preserved it and therefore deprived
plaintiffs of increased concentration. |d. at 488. Accordingly,
the Court found that the plaintiffs’ injury was not of “‘the type
that the statute was intended to forestall.’” |1d. at 487-88
(citation omtted).

The Court exam ned the underlying purpose of section 7,
noting that although “[e]very nmerger . . . has the potential for
produci ng econom ¢ readjustnents that adversely affect sone
persons . . . Congress has not condemned nergers on that account;

it has condemmed them only when they nmay produce anticonpetitive

effects.” 1d. at 487 (enphasis added). Therefore, the Court
held that in order to recover trebl e damages under section 4 of
the C ayton Act based on section 7 violations, “[p]laintiffs nust

prove antitrust injury, which . . . should reflect the

34 Section 7 of the Clayton Act proscribes mergers whose effect “may

be substantially to | essen conmpetition, or tend to create a nonopoly.”
Brunswi ck, 429 U.S. at 485.

- 55-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

anticonpetitive effect either of the violation or of
anticonpetitive acts nmade possible by the violation.” 1d. at
489.

Additionally, the Suprenme Court has clearly established
that even where a plaintiff alleges a per se violation of the
antitrust laws, the plaintiff nust still allege and prove
antitrust injury by alleging the nature of the conpetition in
order to ensure that the injury results froma conpetition-
reduci ng aspect of the defendant’s behavior. For exanple, in

Atlantic Richfield Co. v. USA Petrol eum Co., % 495 U. S. 328, 341

(1990), the Court “reject[ed] respondent’s suggestion that no
antitrust injury need be shown where a per se violation is
involved.” “The antitrust injury requirenment ensures that a
plaintiff can recover only if the loss stens froma conpetition-
reduci ng aspect or effect of the defendant’s behavior. The need
for this showing is at | east as great under the per se

rule |d. at 344 (enphasis in original); see also den

Holly Entmit, Inc. v. Tektronix, Inc., 343 F.3d 1000, 1008 (9th

35 It is important to note that Atlantic Richfield involved a

judicially recognized per se antitrust violation, whereas the per se violation
of Hawai ‘i antitrust law in this case is established by HRS § 481B- 4.

However, this distinction has no bearing on the underlying analysis for the
antitrust injury requirement in the circunmstances here, where we have

concl uded that the legislature did not intend to modify the causation

requi rements imposed by HRS § 480-13. Thus, it makes no difference whether
the courts or the |egislature have “deemed” certain action to be anti-
competitive, because the purpose of the antitrust injury requirenent is to
ensure that the plaintiff’s alleged injury stems fromthis anti-conpetitive
aspect, rather than sonme pro-conmpetitive or neutral effect of the defendant’s
antitrust violation.
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Cr. 2003) (“If the injury flows from aspects of the defendant’s
conduct that are beneficial or neutral to conpetition, there is
no antitrust injury, even if the defendant’s conduct is illegal

per se.”) (citation omtted); Pace Elec., Inc. v. Canon Conputer

Sys., 213 F.3d 118, 123-24 (3d. Cr. 2000) (in order to show
standing for a per se antitrust violation, the plaintiff need not
allege that its injury actually “produced an anticonpetitive
result,” but instead nust allege that its injury “resulted from
the anticonpetitive aspect of the chall enged conduct”).

The Ninth Crcuit reviewed the purpose of requiring
plaintiffs to allege loss stenmng froman anticonpetitive effect
of the defendant’s actions in Gen Holly. Two manufacturers of
filmediting equi pnment entered into an agreenent to jointly
mar ket certain products, with the agreenent al so prohibiting one
of the manufacturers fromselling the products to certain
custoners, such as the plaintiff. 1d. at 1005-06. The plaintiff
alleged that this joint venture caused the plaintiff to lose its
custoners and was “purposefully anti-conpetitive” in violation of
sections 1 and 2 of the Sherman Act and California antitrust |aw
because it created a nonopoly and destroyed conpetition in the
rel evant market. |d. at 1006-07. The court recogni zed that
“[t]he central purpose of the antitrust |aws, state and federal,

is to preserve conpetition. It is conpetition . . . that these

statutes recognize as vital to the public interest.” I1d. at 1010
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(quoting Knevel baard Dairies v. Kraft Foods, Inc., 232 F.3d 979,

988 (9th G r. 2000)) (enphasis added). The court then held that
the plaintiff sufficiently alleged that the defendants’ agreenent
to “unlawful [ly] renove[] a conpetitive product fromthe market”
was the type of conduct the antitrust |aws were designed to

prevent and that plaintiff’s “allegation of ‘loss stens froma

conpetition-reduci ng aspect or effect of [defendants’]

behavior,”” thus satisfying the antitrust injury requirenent.
Id. at 1014 (citation omtted; enphasis added).

This court has simlarly recognized that Hawaii’s
consuner protection laws are also intended to preserve
conpetition. For instance, in Ceri, which involved clains that
t he vendors and broker involved in the sale of a residence
engaged in unfair or deceptive practices in violation of HRS
8 480-2 when they failed to disclose a plunbing problem this
court discussed the underlying purpose of Hawai ‘i antitrust and

consuner protection | aws:

The genesis of Hawai ‘i’s consumer protection statute
is in federal antitrust |aw. Although the federal
arsenal of antitrust laws is conmprised of several
differently worded statutes of varying scope that have
generated volunes of case law, all of the acts have a
common focus on trade, commerce, and business, and all
share a concern for the preservation of unrestrained

econom c conpetition and free trade.

80 Hawai ‘i at 59, 905 P.2d at 34 (enphasis added).
“Enbodied in Hawai ‘i’s virtually word-for-word adoption

of the prohibitions contained in the Sherman, O ayton, and FTC
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acts is the federal antitrust |aws’ focus on commerce, the
econony, and conpetition.” I1d. at 60, 905 P.2d at 35. This
court also recognized that HRS 8§ 480-13 simlarly reflects this
focus on preserving conpetition. 1d. at 61, 905 P.2d at 36.

Thus, Hawaii’'s requirenent that a plaintiff allege the
“nature of the conpetition” in his or her conplaint in order to
mai ntain an action for unfair methods of conpetition pursuant to
HRS § 480-2(e), HVA, 113 Hawai ‘i at 113, 148 P.3d at 1215, is
consistent with the federal requirenent that a plaintiff allege
that his or her injury “reflect[s] the anticonpetitive effect
either of the violation or of the anticonpetitive acts nade
possi ble by the violation,” in order to have standi ng pursuant to
section 4 of the Cayton Act. Brunsw ck, 429 U S. at 489.
Furthernore, this requirenment reflects the underlying purpose of
both the federal and Hawai ‘i antitrust |laws, which is to preserve
unrestrai ned conpetition.

| 11. CONCLUSI ON

For the foregoing reasons, this court answers the
certified question as foll ows:

Enpl oyees are “any persons” within the meani ng of HRS
88 480-1 and 480-2(e) and are within the category of plaintiffs
who have standing to bring a clai munder HRS § 480-2(e) for a
viol ation of HRS § 481B- 14.

However, based on the allegations contained in
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Enmpl oyees’ Anended Conpl ai nt, Enpl oyees have not sufficiently
all eged the “nature of the conpetition” to bring a claimfor
damages agai nst Four Seasons under HRS 88 480-2(e) and 480-13(a)

for a violation of HRS § 481B- 14.
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