DI SSENT BY G RCU T JUDGE POLLACK, I N PLACE COF
MXON, CJ., RECUSED, I N WH CH ACOBA, J., JAONS

Wth all due respect, | dissent to the ngjority’s
rejection of the Application for Wit of Certiorari filed by
Petitioner/ Def endant - Appel | ant M chael Makana Hoe (Petitioner),
and for the reasons set forth bel ow, would accept Petitioner’s
Appl i cati on.

I .
The Trial Court Applied an Erroneous Definition of

Consune in Ruling Upon the Mdtion for Judgnent of
Acquittal and in Making Its Final Determ nation of QGuilt.

The Conplaint in this case alleged that Petitioner,
“bei ng under twenty-one years of age, did consune liquor.” 1In
reviewing the record of this case, it is quite apparent that the
meani ng of the word “consune” was m sapprehended by the district
court of the second circuit (the court). This error may have
been predicated upon the prosecutor’s argunents to the court as
to the meaning of this term Although there was no evi dence that
Petitioner had ingested al cohol on school grounds, the prosecutor
repeat edly contended that al cohol had been “consuned” at the
school and that was where the violation had occurred. |n arguing
agai nst Petitioner’s notion for judgnent of acquittal made after

the State rested, the prosecutor stated as foll ows:

Second, regarding venue. Officer Terry did testify as
to the venue, and that it was in the division of Wil uku
County of Maui, State of Hawaii, and that the high schoo
was there and that these events took place there and that
the violation took place there.

(Enphasi s added.) The prosecutor further argued as follows, in
opposing Petitioner’s renewed notion for judgnent of acquittal:

However, in any case, certainly there is, fromthe
evidence that the State has presented on the record, it is



clear that the Defendant was — had consumed al cohol at the
school at an assenmbly and was not engaged in business, was
not an undercover buyer of alcohol, and/or basically
anything else for this.

In this case, the m nor was — or the defendant had

consumed |iquor and he was at a public school. And there
are — religious cerenonies are not permtted at public

school s.
(Enmphases added.)

The prem se for the prosecutor’s argunment that
consunption had occurred at the high school was based upon the
prosecutor’s assertion that Petitioner was “netabolizing” the
al cohol while at the school, and the netabolizing process was

part of “consunption.”

However, the evidence does indicate that, indeed, the
def endant was still metabolizing the alcohol and
met aboli zati on of al cohol would be part of consunption under
the dictionary definition of consunption, that is, certainly
to consume means to process, as well. And he was stil
processing that alcohol at his school

(Enmphasi s added.)

The court integrated the prosecutor’s argunments into
its ruling in denying the notion for judgnment of acquittal when
it found that the religious cerenony defense was not applicable
because there was no evidence that a religious activity had

occurred during the school assenbly.

THE COURT: Again, as the Court has indicated
paragraphs (1) and (3) do not apply. Paragraph (2), there
is no indication. And as the State has argued, religious
activity during this assenbly, one there is no evidence and,
two, would not be appropriate — I should say “religious
cerenony”.

Therefore, the Court is, again, overruling the — or
denying the notion for judgment of acquittal

(Enmphasi s added.)

The prosecutor reiterated its “metabolizing” definition
of consunption in its closing argunent, and the court again

i ncorporated this neaning of consunption in its ultimte finding
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of guilt when it again applied the religious cerenony exception

to the school | ocation.

[ PROSECUTOR] : . . . [Blut this was corroborated by
the intoxicating effects of having actually consumed and
met abol i zed — and being in the process of netabolizing this
al cohol .

And so, on that basis, the State believes that it has
proven this case beyond a reasonabl e doubt. And, indeed
that the defendant is under 21 years of age

THE COURT: First, there was no — this was a school, a
hi gh school assembly held at the Maui Hi gh School. There
was no religious assenbly going on, and such a thing would
certainly be in contrast to use of public — public places,
such as a school

And, noreover, again, the level of the snell that has
been indicated here is number six, seven, or eight, from six
to eight, which is a fairly strong snell of |iquor that has
been testified to by all parties involved. And so, for that
reason, the [c]Jourt will find that the State has di sproved
that element — or, I'msorry, | should say that subsection
of Subsection (2) of 281-101.5.

Okay. So the [c]lourt, again, will find the State has
proven its case beyond a reasonabl e doubt.

(Enmphasi s added.)

Accordingly, the court did not enploy the appropriate
| egal analysis in evaluating the evidence in this case as it
applied a definition of “consune” that has been broadly rejected
by ot her jurisdictions.

.
In Light of the Trial Court’s Msinterpretation of
The Term “Consune” and the Large Nunber of Appellate
Decisions in Oher Jurisdictions That Have Addressed

the Meaning of This Term This Court Should Provide
Appropriate Qi dance to the Trial Courts.

The ICA's conclusion in its Opinion was as foll ows:

We concl ude that there was substantial evidence to show that
Hoe had consumed |iquor and to support Hoe's conviction.

See State v. Lawson, 681 P.2d 867, 870 (Wash. Ct. App. 1984)
(hol ding that evidence that a police officer “could snmell

al cohol on [the defendant’s] breath from a distance of two
feet; that [the defendant’s] words were somewhat unclear and
|l acked sense; and that [the defendant’s] physical actions
were not steady or sure” was sufficient to prove that the
def endant had consunmed al cohol).




State v. Hoe, 122 Hawai ‘i 347, 350, 226 P.3d 517, 520 (App. 2010)

(enmphasi s added).
Two years after Lawson was deci ded, the Washi ngton

Suprene Court in State v. Hornaday, 713 P.2d 71, 76 (Wash. 1986),

held that to “consune” liquor “is to drink liquor; in contrast,
‘consuned’ inplies that the liquor has al ready been drunk.”

Since the officer in that case did not see the defendant drinking
anyt hing, the officer did not observe the defendant "consune"

liquor. That court then rejected the “netabolizing” argunent:

When we apply this reasoning to the terms "consume" and
"possession"” found in RCW 66.44.270, we are persuaded that
these ternms do not include the stage at which the |liquor has

al ready been swallowed but is still being assimlated by the
body. RCW 66. 44. 270 and RCW 10. 31. 100 should be read
t oget her and both given effect. The strict interpretation

of "possession" and "consume" does accommodate a meaning for
both words by which the statutes conplement each other.

Id. at 128-29 (enphasis added).

| mportantly, the Hornaday court was concerned by the
i nconsi stency that would be present if consunmed al cohol included
the already ingested stage whereas possession of a drug would
not. Several other nore recent Washi ngton appell ate cases have
f ol | owed Hor naday.

The ambi guity inherent in the word “consune” has been
observed by a nultitude of courts.

We conclude that the terms "consume" and "possess" are

anmbi guous as used in the "mnor in possession" statute
because they can be interpreted in nmore than one manner
Specifically, they can be construed narrowly to mean only
physical control and ingestion, as defendant urges, or very
broadly to nean metabolism and containment in the body, as
proposed by the prosecutor. A provision is considered

anmbi guous when it is susceptible to more than one reasonable
interpretation.




State v. Rutl edge, 645 N.W2d 333, 336 (Mch. C. App. 2002)

(enmphasi s added) (citation omtted).

Many states have sought to limt an expansive
definition of “consunme” so as to provide consistency with drug
| aws or other related laws in their jurisdiction. The Uah Court
of Appeal s conducted an exhaustive analysis of statutes and cases
fromjurisdictions across the county.

Statutes from other states support a narrow definition
of the term “consunption.” Mchigan's inmpaired driving
statute defines “consunmed” as “to have eaten, drunk
ingested, inhaled, injected, or topically applied, or to
have performed any combi nati on of those actions, or
ot herwi se introduced into the body.” Mch. Conmp. Laws.

§ 768.37(3)(b) (2004). Oregon defines “ingest” as “to
consume or otherwi se deliver a controlled substance into the
body of a person.” Or. Rev. Stat. 8§ 475.984(3)(c) (2003)
And Texas defines “human consunption” as “the injection

i nhal ati on, ingestion, or application of a substance to or
into the body.” Tex. Health & Safety Code Ann.

§ 481.002(21) (2004). The State, on the other hand, cites
no statutes in support of their position that “consunption”
is defined as including netabolization. Thus, we are

unper suaded that our |egislature intended “consunption”
under section 58-37-2(1)(dd) to include metabolization of
control l ed substances.

In addition, caselaw fromthis state and others
supports this interpretation. In State v. Sorenson, [758
P.2d 466, 467 (Utah Ct. App. 1988),] a m nor was arrested
for unlawfully possessing al cohol when an officer snmelled
the substance on his breath during a traffic stop. See id.
. Not wi t hst andi ng the absence of alcohol on his person
or a failed sobriety test, Sorenson was convicted of
illegally possessing alcohol. See id. This court agreed
with the trial court's finding “that the nere presence of
al cohol on the breath or in the bl oodstream does not
constitute possession under the statute.” 1d. at 468
Further, this court remarked in a footnote that such a
“position is consistent with well-reasoned decisions from
other jurisdictions which have addressed the issue.” 1d. at
468 n. 2 (citing State v. Lewis, 394 NNW 2d 212, 217 (M nn.
Ct. App. 1986); State v. Hornaday, 713 P.2d 71, 76 (Wash.
1986), (superseded by statute on other grounds).

Ot her state appellate courts have addressed this issue
as well. In State v. Flinchpaugh 659 P.2d 208 (Kan. 1983),

t he Kansas Supreme Court concluded that “[o]nce a controlled
substance is within a person's system the power of the
person to control, possess, use, dispose of, or cause harm
is at an end. The drug is assimlated by the body. The
ability to control the drug is beyond human capabilities.”
Id. at 211.




State v. Ireland, 106 P.3d 753, 755-56 (U ah C. App. 2005)
(enmphases added).

Additionally, the Mnnesota Court of Appeals in State
v. Abu- Shanab, 448 N.W2d 557, 559 (Mnn. C. App. 1989),

concluded that to “*consune,’ in the context of alcoholic
beverages, neans to drink, and that once drunk, alcohol is no

| onger being consuned.” The court specifically rejected the
State’s contention that consunption of al cohol was a continuing

of fense. The M chigan appellate court provided this insight:

Consistent with the dictionary definitions |listed above, the
commonl y accepted nmeaning of "consume" as it relates to a
beverage means to drink or physically ingest the beverage
For exanple, a person would not say that he is still
consum ng mlk an hour after having it at breakfast because
the mlk is still digesting in his body. Simlarly, a
person does not "possess" a beverage once it has been
ingested and is digesting. One no |onger has control over
the beverage as it is digesting

Rut | edge, 645 N.W2d at 337 (enphasis added).

The | CA deci sion does not provide guidance as to the
paraneters of the term “consune.” The obvi ous confusion that
existed in this case is likely to reoccur in future cases w thout
gui dance fromthe appellate court. For this reason, | would have
accepted the application for certiorari in order to clarify the

| aw.



