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DI SSENTI NG OPI NI ON BY ACOBA, J., WTH WHOM DUFFY, J., JAO NS

By its decision today, the najority denies indigent
persons access to justice in parental term nation actions.
Hawai ‘i is now one of only five states that | eaves the
appoi ntment of counsel for indigent parents in term nation-of-
parental -rights proceedings to the random net hod of case by case

det er mi nati on. See Inre “A” Children, 119 Hawai ‘i 28, 46 n. 35,

193 P.3d 1228, 1246 n.35 (App. 2008). Despite the overwhel m ng
national trend away from di scretionary appointnment, the majority

enbraces the majority’s ultimate holding in Lassiter v.

Department of Social Services, 452 U S. 18 (1981), which

practically every state has justly rejected.

Here, Petitioner/ Mother-Appellant (Petitioner)?! was
deni ed the opportunity to present her side of the case on appeal.
On March 11, 2005, the famly court of the third circuit (the
court) rendered its findings of fact (findings), conclusions of
| aw (conclusions), and order [collectively, Term nation Order],
termnating Petitioner’s parental rights. After entry of this
Term nation Order, Petitioner had twenty days to file a notion
for reconsideration of the court’s decision under Hawai ‘i Revi sed

Statutes (HRS) 8§ 571-54 (1993),2 as a prerequisite for filing an

1 For the purposes of preserving confidentiality, Petitioner/Mother-
Appellant is referred to a “Petitioner” and the subject child is referred to
as “RGB” or “the child.”

2 HRS § 571-54 provided in relevant part:

An order or decree entered in a proceeding based upon
section 571-11(1), (2), (6), or (9) shall be subject to
(continued...)
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appeal. The court sua sponte di scharged appoi nted counsel

W t hout the substituted appearance of any new attorney. Thus,
Petitioner was | eft w thout counsel for the first eighteen days
of this crucial period. Wen the court appointed appellate
counsel, Carrie Yonenori, Esq. (Yonenori), Yonenori failed to
file Petitioner’s notion for reconsideration. As a consequence,
Petitioner’s direct appeal was dism ssed for |ack of
jurisdiction. Therefore, Petitioner has never had the

opportunity to object to the Term nation Order on appeal.

2(...continued)
appeal to the suprene court only as follows:

Wthin twenty days fromthe date of the entry of any
such order or decree, any party directly affected thereby
may file a motion for a reconsideration of the facts
invol ved. The nmotion and any supporting affidavit shall set
forth the grounds on which a reconsideration is requested
and shall be sworn to by the movant or the movant’'s
representative. The judge shall hold a hearing on the
motion, affording to all parties concerned the full right of
representation by counsel and presentation of relevant
evidence. The findings of the judge upon the hearing of the
motion and the judge's determ nation and disposition of the
case thereafter, and any decision, judgment, order, or
decree affecting the child and entered as a result of the
hearing on the motion shall be set forth in writing and
signed by the judge. Any party deem ng oneself aggrieved by
any such findings, judgnment, order, or decree shall have the
right to appeal therefromto the supreme court upon the sane
terms and conditions as in other cases in the circuit court
and review shall be governed by chapter 602; provided that
no such notion for reconsideration shall operate as a stay
of any such findings, judgment, order, or decree unless the
judge of the famly court so orders; provided further that
no informality or technical irregularity in the proceedings
prior to the hearing on the motion for reconsideration shall
constitute grounds for the reversal of any such findings,
judgment, order, or decree by the appellate court.

(Emphases added.) Because the Term nation Order in this case was issued
pursuant to HRS Chapter 587, the jurisdictional provision in HRS 8§ 571-11(9)
(1993 & Supp. 2005) applied, and, thus, pursuant to the foregoing portion of
HRS § 571-54, a notion for reconsideration was required prior to appeal. HRS
§ 571-54 has since been amended. The current version of the statute does not
require a motion for reconsideration as a prerequisite to appeal

2
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In light of these circunstances, | would hold (1) that
the Internmediate Court of Appeals (ICA) did not gravely err in
concluding that Petitioner’s “Mtion for: 1) New Trial, and/or
2) to Reconsider and/or Anend Judgnent and/or All Previous
Orders, and/or 3) for Release of Al Evidence or Files in Case,
and/or 4) for Dismssal” filed on February 6, 2007 (Rule 60
Motion) was properly considered under Hawai ‘i Famly Court Rules
(HFCR) Rule 60(b)(6), (2) that article I, section 5 of the
Hawai ‘i Constitution guarantees indigent parents the right to
court-appoi nted counsel in parental term nation proceedings,?

(3) that Petitioner’s right to court-appointed counsel was

vi ol at ed when Petitioner was not provided effective assistance of
counsel on appeal, and (4) that Petitioner should be allowed a
direct appeal in light of the fact that this court allows such
appeal s for indigent crimnal defendants when an attorney fails
to perfect the appeal or files a |ate appeal. Therefore, | would
direct that Petitioner have twenty days fromthe issuance of this
court’s judgnent to petition the court for reconsideration
pursuant to HRS 8 571-54, the denial of which is subject to
appeal in accordance with that statute.

Unlike the majority, | believe it is wong to reach the

findings and conclusions in the Term nation Order inasnuch as

8 The due process clause of article | section 5 of the Hawai ‘i

Constitution provides in part that “[n]o persons shall be deprived of life,
liberty or property without due process of law[.]”

3
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Petitioner has had no opportunity to present her side of the case
on direct appeal. Accordingly, | respectfully dissent.
The “facts” and procedural history that follow are
taken fromthe record and findings and conclusions in the
Term nation Order which Petitioner has been precluded from
appeal i ng, except as to those matters pertaining to her
i neffective assistance of counsel clai munder her Rule 60 notion.
l.
A

Pre- Term nati on Proceedi ngs

Petitioner’s involvenent with Respondent/ Respondent -
Appel | ee Departnent of Human Services (DHS or Respondent) began
on March 30, 2001, when Petitioner’s child (RGB) was taken into
police protective custody after being found in the care of
Petitioner’s boyfriend, who had a history of substance abuse and
had been di agnosed with chronic paranoid schi zophrenia with acute
exacerbation. On April 6, 2001, RGB was placed in tenporary
foster care with DHS.

The initial hearing on the Petition was held on
April 6, 2001, where Petitioner appeared with counsel Cynthia
Linet, Esq. (Linet). On June 15, 2001, Petitioner stipulated to
the court’s jurisdiction and the court returned the child to
Petitioner under famly supervision.

On Novenber 29, 2001 and Novenber 30, 2001, Petitioner,

along with Linet, appeared at hearings where DHS requested the
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court to award foster custody. On Novenber 29, 2001, the court
denied DHS s request. At that hearing, Petitioner requested
perm ssion to proceed pro se, and the court therefore granted
Linet's oral notion to wi thdraw as counsel.

On April 4, 2002, DHS again requested foster custody of
R&, which was awarded. On April 8, 2002, Petitioner applied for
court - appoi nted counsel and the court appointed Alika Thoene,

Esg. (Thoene). Disposition hearings were held on April 12, 2002,
April 15, 2002, May 14, 2002, and June 14, 2002. At all tines,
Petitioner was represented by Thoene, except at the June 14, 2002
hearing, at which Petitioner did not appear, and was defaul ted
for that hearing only.

Fol | owi ng those hearings, the court found that
Petitioner suffered froma nental condition which distorted her
perception of the people she cane in contact with, causing her to
t hi nk that everyone was conspiring agai nst her to deprive her of
the child. The court further found that Petitioner’s
m sperceptions and her inability to control her enotions |ed her
to have conflicts with people who were trying to assist her. The
court also found that Petitioner’s nmental disorder prevented her
from applying | essons | earned to adequately parent the child and,
thus, the child was not provided clean or appropriate clothing,
was not bathed on a regul ar basis, and was not adequately
supervi sed. The court concluded that, due to her nental

di sorder, Petitioner was incapable of adapting to situations not
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conpatible with her owmn lifestyle and beliefs, which endangered
the child and rendered Petitioner incapable of providing a safe
home for the child, and therefore, Petitioner’s continued care
for the child would result in serious injury to her, delaying
physi cal , enotional, social, and/or psychol ogi cal devel opnent
with long termnegative effects.

On July 8, 2002, Petitioner filed a notion to term nate
Thoene as counsel and requested to proceed pro se. On August 8,
2002, the court granted Petitioner’s request, but required that
Thoene act as stand-by counsel to assist Petitioner in the
presentation of her case.

Over the next two years, Petitioner had visits with the
child, which were often problematic. As the visitations
continued to deteriorate, RGB was eval uated by psychol ogi st Dr.
John Wngert. Follow ng the hearing on April 4, 2004, the court
suspended visitation indefinitely.

B

Term nati on Proceedi ngs

The permanent custody trial was held on six separate
dat es between August 23, 2004 and Decenber 13, 2004. Petitioner
was present throughout the trial, along wwth G Kay |opa, Esq.
(lopa), acting as stand-by counsel.

On Decenber 23, 2004, lopa filed a Motion to Reconsider

Denial of Oral Motion to Continue Trial. On January 11, 2005,
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lopa filed a Motion to Reinstate Visitation. Both motions were
denied at a hearing on January 13, 2005.

On March 11, 2005, the court entered its Termination
Order. Based on numerous findings regarding Petitioner s
behavior, mental condition, and ability to care for RGB, as well
as the harmfulness of Petitioner s continued visits with the

child, the court concluded:

1. The State of Hawai 1 has established by clear
and convincing evidence the criteria set forth in [HRS §]
587-73(a).

2. Continued attempts at reunification of [RGB]

with [Petitioner] will cause harm to [RGB] as defined in
[HRS 8] 587(2) [sic].

3. It is In the best interests of [RGB] that
permanent custody of the child be awarded to DHS.
C.

Court-Discharge of Petitioner s Counsel
and Subsequent Appointment of Counsel

The court s Termination Order stated that:

[lopa], stand-by counsel for [Petitioner], is discharged.
Based on representations as to changes in her resource
status, if [Petitioner] wishes the assistance of court-
appointed counsel to pursue further relief or to perfect an
appeal, she must tender a new application for court-
appointed counsel to the [c]Jourt immediately.

(Emphasis added.) At the point of discharge no counsel was
substituted.

On March 29, 2005, Petitioner applied for court-
appointed counsel, and counsel was appointed the same day.
Yonemori, Petitioner s new counsel, failed to file a motion for
reconsideration in order to preserve Petitioner s right to appeal
the permanent custody ruling, as was required under HRS § 571-54

at that time.



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

D
Post - Term nati on Proceedi ngs
1

2005 Pr oceedi ngs

While the majority states that “[t]here are no filings
in the record fromeither Yonenori or Petitioner from March 29,
2005 to March 10, 2006,” nmajority opinion at 14, the record is
replete with Petitioner’s and Yonenori’s actions |leading up to
Petitioner’s March 10, 2006 “Motion for Relief From Judgnent
O der of March 11, 2005.” The record indicates that DHS filed
numerous reports indicating that Petitioner’s appeal was pendi ng.
For exanple, on August 3, 2005, DHS filed a report to the court
noting that Petitioner’s appeal “may delay the adoption
process[.]” On August 4, 2005, RGB' s guardian ad litemfiled a
report stating that DHS woul d be unable to proceed with adoption
unl ess Petitioner’s appeal was resolved. The guardian ad |item
report also stated that “[the guardian ad liten] ha[s] spoken to
[ Yonenori], the attorney appointed to represent [Petitioner]

and [Yonenori] has related that the necessary paperwork

pertaining to such appeal should be submtted to the Suprene
Court shortly.”

Additionally, the record shows that between March and
August of 2005, Yonenori recounted that several matters occurred

that del ayed her filing of Petitioner’s Notice of Appeal:
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2. That | was unaware that a Notice of Appeal had not
been filed in the case herein. I have only done a few
Fam |y Court DHS appeals and in all previous cases, the
prior attorney had filed the Notice of Appeal

6. That between March and August of this year [2005],
| have had four (4) close famly menbers . . . pass away.
Therefore, | may have been preoccupied and not as vigil ant
about case details.

7. That the delay in filing the Notice of Appeal was
in no way caused by [Petitioner], who is understandably
gui te anxious about this case

(Enmphases added.) This was stated in Yonenori’s declaration of
counsel , dated Septenber 27, 2005.*

The record also reflects that Yonenori attenpted to
file a Notice of Appeal as she had represented she would to the
guardian ad litem On Septenber 30, 2005, Yonenori attenpted to
file a Notice of Appeal. However, Yonenori explained that the
Notice of Appeal was rejected by the clerk of court, and cited

several events occurring in Cctober and Novenber 2005:

2. That on or about Septenmber 30, 2005[,] | filed a Notice

of Appeal in the case herein.
3. That sometime in October, | was notified by [a]

Fam ly Court Clerk [] that ny cover page was in error and
that the documents were being returned to me for
corrections.
4. That | waited for the return of the docunments and
checked my court jacket at the Circuit Court on a weekly
basi s. | did not realize that the documents were returned
to me via ny Family Court jacket until | ate November.
5. That my close friend . . . passed away in |late Novenber

and | left shortly thereafter for the mainland to attend his
funeral and for sometinme [sic] off.

6. That due to the stresses of |eaving for the
mai nl and, holidays, and finishing up work for EPIC/ Ohana
Conferencing, | conpletely forgot about making the
appropriate corrections for this case.

(Enmphases added.) This was set forth in Yonenori’s declaration

4

)

This declaration was attached to Yonemori’'s Motion to Extend Tinme
to File and Docket Record on Appeal from March 31, 2005 to Septenber 30, 2005
The nmotion to extend was dated September 27, 2005. The back of the

decl aration indicates the documents were “Received (LDB) SEP 27, 2005,” but
the nmotion was filed on March 17, 2006

9
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of counsel dated March 10, 2006.° According to the declaration,
the foregoi ng del ays were not caused by Petitioner. Yonenori’s

March 10, 2006 decl aration explained “[t]hat the delays in filing

all papers in this case are due to ny irresponsibility and are in

no way caused by [Petitioner], who is understandably quite

anxi ous about this case.” (Enphasis added.)
2.

2006 Proceedi ngs

A report fromRG s guardian ad litem dated January 26
2006, stated that “[the guardian ad liten] was able to speak very
briefly wwth [Yonenori]” and Yonenori had related to the guardi an
ad litemthat “[Petitioner] ha[d] been com ng to [ Yonenori’s]
office every week and that the appeal ‘[was] on’.”

On March 10, 2006, Petitioner filed a pro se Motion for
Relief fromthe Order of March 11, 2005, pursuant to HFCR Rul e
60. Petitioner’s affidavit attached to her pro se Mdtion for
Rel i ef argued that “[c]ounsel assigned by this court remains
ineffective to bring this matter to justice[.]” On March 13,
2006, Yonenori refiled the Notice of Appeal of the Term nation
Oder. On March 15, 2006, Yonenori also filed a Mtion for
Relief fromthe Termnation Order, pursuant to HRCR Rul e 60.

On June 2, 2006, Yonenori filed a Mdtion for Wthdrawal

and Substitution of Counsel. |In support of the notion, Yonenori

5 This declaration is attached to Yonenori’'s Motion to Extend time
to File and Docket Record on Appeal from September 30, 2005 to March 17, 2006,
dated March 10, 2006, and filed on March 17, 2006.

10
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stated in her Declaration of Counsel that she believed a | egal
conflict existed with her continued representation of Petitioner

due to Petitioner’s ineffective assi stance of counsel claim

2. I am bringing this Motion for Wthdrawal and
Substitution of Counsel because | believe that a | ega
conflict exists with my continued representation of

Petitioner].

3. [Petitioner’s] Rule 60 nmotion alleges in part
ineffective assistance of counsel. I am one of the three
attorneys who may not have effectively assisted

Petitioner].

4. [Petitioner] verbally executed a waiver of
conflict with me at the last court hearing.

5. I do not want to see [Petitioner] prejudiced in
anyway [sic] by her waiver and | have spoken to her about
the importance of preserving all possible grounds of appeal
[Petitioner] stated that it was not her intent that this
wai ver be “permanent.”

(Enmphases added.) In support of her notion for w thdrawal,
Yonenori indicated that she could not devote tine to the case for
periods in July, Novenber, and Decenber 2006 and that she was

al so anticipating a jury trial in early fall of that year:

8. | have just come through a difficult period and
have not had sufficient time to devote to [Petitoner’s] case
and to educate nyself areas [sic] of law (trust,

di scri m nation, poverty, etc.), which may be inmportant in

the Rule 60 motion and possi bl e appeal. [Petitioner] also
requires an attorney who will meet with her on a frequent
and prol onged basis. I will not be here for two weeks in
early July and also for two week periods in October and
Decenmber. | also anticipate that | will have a jury trial
in early fall. Therefore, | am concerned that [Petitioner]

woul d not have accessibility to my |l egal counsel during
t hese numerous time periods.

(Enmphases added.) Yonenori further declared that she “firmy
believed” in Petitioner’s argunents and asked the court to

“appoint[] a conpetent and know edgeabl e attorney” to the case:

9. I have gone through volum nous files and spoken
with [Petitioner] on a number of occasions, as well as done
research, and firmly believe in the various issues that she
has brought up. | do not want to see her rights jeopardized
or further conmpromi sed in any way and feel that she should
be appointed a conpetent and know edgeabl e attorney who wil
work closely with her and strenuously pursue this case.

11
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10. [Petitioner] is in contact with an attorney (in
California, but also still actively licensed in Hawai ‘i) who
has excell ent foresight and understandi ng about this case
I have al so spoken with him about the pending Rule 60 notion

and possi bl e appeal . It is ny recomendation that the court
consider appointing this individual as [Petitioner’s]
counsel

(Enmphases added.)

On June 2, 2006, Yonenori also filed a “Specifications
on Rule 60 Motions,” which asserted that Petitioner had verbally
agreed to consolidate the two previously-filed Rule 60 notions
and provided argunents in support of the claimfor relief.
Yonenori also admtted that her “failure to file a tinely appeal
and neet with [Petitioner] in 2005, ha[d] unfortunately del ayed
the resolution of this matter.”

After a hearing held on June 2, 2006, the court issued
an order on June 26, 2006, finding that “due to [Petitioner’s
direct] appeal, this court lacks jurisdiction to act on her Rule
60(b) notion and notion for w thdrawal and substitution of
counsel[.]” Therefore, the court “[held] in abeyance any ruling
on [Petitioner’s] Rule 60(b) notion or notion for wthdrawal and
substitution unless noved on; and direct[ed Petitioner] and
[ Petitioner’s] counsel to address th[ose issues] to the appellate
court.”

On June 28, 2006, this court dismssed Petitioner’s
di rect appeal for lack of jurisdiction pursuant to HRS § 571-54,
stating:

[Petitioner] did not file a motion for reconsideration
within twenty days after entry of the [Termi nation Order],
as [HRS] § 571-54 [] required. Therefore, [Petitioner]
failed to perfect her right to assert an appeal under HRS

12
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§ 571-54 [], and there is no appeal able order. Absent an
appeal abl e order, we |ack jurisdiction over this case

(Enmphasi s added.)

Subsequently, on Septenber 28, 2006, the court orally
denied Petitioner’s Rule 60 notions and Yonenori’s nmotion to
wi thdraw. On Cctober 17, 2006, Petitioner, acting pro se,
attenpted to appeal the court’s denial of these notions. On
Novenber 9, 2006, the court issued its witten order denying
Petitioner’s Rule 60 notions and Yonenori’s notion to w thdraw as
counsel, concluding, with respect to Petitioner’s March 15, 2006
nmotion, “that it was not tinely filed filed [sic] under Hawai i

law,” and with respect to Petitioner’s pro se Rule 60 notion

filed on March 10, 2006, that

(1) the motion only requests general relief and Rule 60(b)
requires particularity . . . ; (2) the motion fails to
provi de any new evidence to support a basis for relief under
[HFCR Rule 60(b)]; (3) as to the relief sought, the court
afforded [Petitioner] extensive time at trial to present

evidence to address all of the issues . . . ; (3) [sic] the
court appointed legal counsels to assist [Petitioner] to the
extent she was willing to work with the |egal counsels

appointed; (4) [HFCR Rule 6] does not permt the court to
extend or enlarge the time within which to bring this nmotion
and the court will not enlarge or extend the time within
which this motion can be brought; and (5) the time within
which to bring this motion had been | ong outstandi ng causing
delay in the final resolution on the case and this matter
needs to be put to rest[.]

(Enmphases added.) On January 17, 2007, the | CA di sm ssed
Petitioner’s appeal for lack of jurisdiction under HRS § 571- 54,
“because [the court] ha[d] not reduced the Septenber 28, 2006
oral announcenent to an appeal able witten order.”

On February 6, 2007, Petitioner filed the Rule 60

Motion, fromwhich this appeal was taken. On April 24, 2007, the

13
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court orally denied this notion, and filed its order on May 8,
2007. Petitioner filed a Notice of Appeal fromthe May 8, 2007
order on June 7, 2007
E
The 1CA issued its SDO on April 9, 2009. The ICA
stated that the Term nation Order was not before it because
Petitioner had failed to file the notion for reconsideration

necessary to perfect an appeal fromthat order:

From [Petitioner’s] point-of-view, this appeal concerns the
term nation of her parental rights with respect to [RGB],
who was born in July of 1999. [Petitioner’s] parenta
rights were terminated in the [c]Jourt’s March 11, 2005

[ Term nation Order]. However, the Term nation Order is not
before the court on this appeal. On June 28, 2006, in S.Ct.
No. 27814, the Hawai ‘i Supreme Court entered an order

di sm ssing [Petitioner’s] appeal fromthe Term nation Order,
whi ch st ated:
The [Term nation Order] was not, by itself, an
appeal able final order under HRS § 571-54
(1993). . . . [Petitioner] did not file a motion
for reconsideration within twenty days after
entry of the [Term nation Order], as HRS § 571-
54 (1993) required. Therefore, [Petitioner]
failed to perfect her right to assert an appeal
under HRS § 571-54 (1993), and there is no
appeal abl e order. Absent an appeal abl e order
we | ack jurisdiction over this case[.]

In the Interest of RGB, a Mnor, No. 28582, 2009 WL 953392 at *1

(Haw. App. Apr. 9, 2009) (SDO (enphasis added).

The | CA recogni zed that Petitioner had sought relief
fromthe court’s May 8, 2007 Order Denying Relief, and that
Petitioner raised as one of the points of error on appeal that

the |l ack of conpetent counsel had viol ated her due process

rights:
1. [Petitioner] was denied her due process rights
to conpetent counsel; and
2. [ The court] erred when it refused to allow

[Petitioner] to review certain “confidential” records and
files in this case

14
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Id. (enphasis added). The | CA decided Petitioner’s argunents on
their nerits “[n]otwi thstanding DHS s argunent that [Petitioner’s
Rul e 60 Motion] was untinely and subject to dismssal[.]” 1d. at
*2.

.

As to the first point of error, the | CA concl uded that
“[Petitioner fail[ed] to identify with specificity [] at which
points in the case that she was unconstitutionally deprived of
access to conpetent counsel[,]” 1d., and “[i]t appears fromthe
record that [Petitioner] was represented by appointed counsel or
standby consulting counsel at all hearings |leading up to the
Termnation Order[,]” id. Specifically with regard to the post-
termnation tine frane, the I1CA noted that it was “troubl ed by
the inpact of the [Term nation Order’s] inmedi ate di scharge of
[ Petitioner’s] standby attorney . . . , particularly in light of
[the court’s] assessnent of [Petitioner’s] nental health status,”
id., and that, “[a]lthough new counsel apparently was appointed
on the same day that [Petitioner] finally got her application in
to the court, [counsel] failed to preserve [Petitioner’s] rights

to challenge the Termnnation Order by failing to imediately file

a notion for reconsideration[,]” id. (enphasis in original).
Despite recognizing that “[counsel] herself |ater

descri bed her performance as falling below the | evel of

conpetence required to protect [Petitioner’s] rights[,]” id., the

| CA rejected Petitioner’s claimbecause “[Petitioner] ha[d] not

15
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identified . . . a single ‘appeal able issue’ that could have been
rai sed had counsel preserved her rights to an appeal fromthe
Term nation Order[,]” id. Therefore, applying by anal ogy the
standard for ineffective assistance used in crimnal matters, the
| CA concluded that “[Petitioner] has failed to even suggest a
meritorious basis upon which counsel could have filed a nmotion to
reconsi der and coul d have rai sed on appeal fromthe Term nation
Order[,]” and thus, “[the court] did not err in declining to
grant [Petitioner] relief based on ineffective assistance of
counsel.” 1d. The ICA concluded that “[the court] did not err
inlimting [Petitioner’s] access to the post-Novenber 6, 2006
confidential record in this case.” 1d. at *3. Based on the
foregoing, the ICA affirnmed the court’s May 8, 2007 Order Denying
Relief. On August 13, 2009, Petitioner filed a petition for wit
of certiorari (Application).

[T,

Petitioner presented two questions in her Application:

[ 1] Whet her the [ICA’ s] “borrowi ng” of crimnal
matters anal ogy to apply to famly court clains of
ineffective counsel is authorized by |law and neets
constitutional standards?

[ 2] Whet her the I CA [sic] upholding of the trial
court’s refusal to release “confidential” records that
appell ate’s counsel could not exam ne but at the sane
time requiring counsel to “identify any prejudice
stemmng fromthis Iimtation” neets fair disclosure
st andards?

In ny view as to Question 1, the ICA gravely erred
(1) infailing to hold that Yonenori was ineffective because she

did not file the notion for reconsideration and (2) in failing to

16
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hold that Petitioner should be allowed to perfect her appeal
because of such ineffectiveness.
V.
Petitioner’s Rule 60 Motion fromwhich this appeal was
t aken has been subsequently treated by the parties, and
apparently by the court and the ICA as a notion for relief from
j udgnment under HFCR Rule 60(b). HFCR Rule 60(b) provides, in

rel evant part:

On motion and upon such terms as are just, the court may
relieve a party or a party’'s |legal representative from any
or all of the provisions of a final judgment, order, or
proceeding for the followi ng reasons: (1) m stake

i nadvertence, surprise, or excusable neglect; (2) newly

di scovered evidence which by due diligence could not have
been discovered in time to move for a new trial under Rule
59(b); (3) fraud (whether heretofore denom nated intrinsic
or extrinsic), m srepresentation, or other m sconduct of an
adverse party; (4) the judgment is void; (5) the judgnment
has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or

ot herwi se vacated, or it is no |longer equitable that the
judgment should have prospective application; or (6) any
ot her reason justifying relief fromthe operation of the
judgment. The nmotion shall be made within a reasonable
time, and for reasons (1), (2), and (3) not nore than one
year after the judgment, order, or proceedings was entered
or taken.

(Enmphasi s added.)

The central argunent presented in Petitioner’s Mtion,
as well as on appeal, appears to be that she was deni ed due
process due to ineffective assistance of counsel. Petitioner’s
claimcould only fall under HFCR Rul e 60(b)(6), inasnuch as none
of the other provisions woiul d enconpass a claimof ineffective
assistance. The |ICA has characterized HFCR Rul e 60(b)(6) as

foll ows:

Rule 60(b)(6) permts the trial court in its sound
discretion to relieve a party froma final judgnment. Such
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relief is extraordinary and the movant nmust show that

(1) the nmotion is based on some reason other than those
specifically stated in clauses 60(b)(1) through (5); (2) the
reason urged is such as to justify the relief; and (3) the
motion is made within a reasonable tine.

The first requirement is self-explanatory and nmerely
indicates that subsection (6) is a residual clause to
provide relief for considerations not covered by the
preceding five cl auses. The second requirement means that
t he novant nmust prove that there are exceptiona
circunstances justifying relief.[9]

The third requirement calls for diligence by the
moving party. Although Rule 60(b)(6) motions are not
subject to the one-year limtation, they must be brought
within a reasonable time. MWhat constitutes a “reasonable
time” is determned in the light of all attendant
circumstances, intervening rights, |loss of evidence
prejudice to the adverse party, the commandi ng equities of
the case, and the general policy that judgments be final

Since Rule 60(b)(6) relief is contrary to the genera
rule favoring finality of actions, the court nmust carefully
wei gh all of the conflicting considerations inherent in such
applications. Once the court has made a determ nation to
grant or deny relief, the exercise of its discretion will
not be set aside unless the appellate court is persuaded
that, under the circumstances of the case, the court abused
its discretion.

Hayashi, 4 Haw. App. at 290-91, 666 P.2d at 174-75 (citations
omtted) (enphases added).
A
I n support of Petitioner’s Rule 60(b) notion, the

decl aration of counsel dated January 24, 2007, stated that

6 The “exceptional circunstances” requirement stated in Hayashi v.

Hayashi, 4 Haw. App. 286, 666 P.2d 171 (1983), was taken from the standard
applied under Hawai ‘i Rules of Civil Procedure (HRCP) Rule 60(b)(6) in |Isenoto
Contracting Co. v. Andrade, 1 Haw. App. 202, 616 P.2d 1022 (1980). Although
term nation proceedi ngs under Chapter 587 are technically civil, as discussed
herein, the liberty interests at stake here are rare to civil proceedings, and
t hus, the “exceptional circumstance” requirement is satisfied in part by the
nature of the term nation proceedings themsel ves.

Mor eover, in Hayashi, the ICA indicated that “exceptiona
circumstances” were necessary to justify the lengthy delay in that case
stating that, “[i]n the instant case, Wfe waited six years before filing her
Rul e 60(b)(6) notion. Such a delay may or may not be unreasonabl e dependi ng
upon whether any exceptional circunstances are present which would mitigate
the lengthy delay in bringing the notion.” 4 Haw. App. at 291, 666 P.2d at
175 (enphases added). Thus, it appears that, in Hayashi, the second and third
factors were related, inasmuch as “justify[ing] relief” by show ng
“exceptional circumstances” was necessary in part to justify the | engthy
del ay. For the reasons di scussed bel ow, there were numerous circunmstances in
this case justifying Petitioner’s two-year delay in filing the notion at
i ssue.
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“[Petitioner] was not afforded conpetent |egal counsel and was
therefore denied her constitutionally protected [right to] due
process and equal protection of the | aws under the Hawai ‘i
([a]rticle |, [s]ection 5), and [the] United States of Anerica
Constitution (14th Amendment)[.]” Wth regard to Petitioner’s
appel  ate counsel, the declaration stated that “[t] he Order
Appoi nting Court-Appoi nted Counsel [] was filed on March 29,
2005, or 12 days before the ‘Notice of Appeal’ 30 day appeal
period was due in this case, thereby denying [Petitioner’s] right
to appeal her adverse decision by conpetent counsel.”’

As stated above, followi ng the April 24, 2007 heari ng,
the court issued an order denying the Rule 60(b) Motion.
Al t hough the court did not indicate that it was treating the
Rul e 60(b) Mdtion as one for relief under HFCR Rul e 60(b)(6), the
court addressed Petitioner’s ineffective assistance argunent on
the nmerits, concluding that the record reflected that both judges
involved in the case made “great effort[s]” to ensure that

Petitioner was represented throughout the proceedi ngs.

As to [Petitioner’s] claimthat [Petitioner] |acked
representation, the record clearly reflects that both
[jludges involved in this case made great effort to have
[Petitioner] represented throughout the proceedings. The
court accommodated [Petitioner] when she requested to have
her counsel discharged and had standby counsel appointed to
assist [Petitioner] throughout the case, all of which is
reflected in the court’s prior ruling contained in it’s
[sic] Findings of Fact, Conclusions of Law and Order filed
March 11, 2005[.]

7 As noted supra, however, a notion for reconsideration was a

prerequisite to filing the Notice of Appeal in this case.
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On appeal fromthat order, Petitioner argued that she

“was denied her right to conpetent counsel in violation of her

constitutional rights to due process of |law expressed . . . in

[a]rticle |, [s]ection 5 Hawaii [c]onstitutional rights [sic][,]”

and stated that the “standard of review for a denial of a notion

for post-decree relief is the abuse of discretion standard.”

(Enmphases added.) The only provision in the HFCR whi ch woul d
allow a “notion for post-decree relief” based upon denial of the
right to counsel is HFCR Rule 60(b)(6).

The I CA opted to “consider the substance of
[ Petitioner’s] argunments on this appeal[,]” “[n]otw thstanding
DHS s argunent that [Petitioner’s] February 6, 2007 Motion for
Relief was untinely and subject to dismssal.” RGB, 2009 W
953392, at *2. Thus, the I CA presunmably believed the notion was
brought “within a reasonable tine” under HFCR Rule 60(b)(4), (5),
or (6). 1d.

Consistent with the ICA's ruling on the nerits, DHS, in
its Response to the Application, characterized Petitioner’s
nmotion “fromwhich this appeal was taken” as one under HFCR Rul e
60(b). The DHS in its Response proceeded to argue that the I1CA s
decision on the nerits was correct, wthout contending that
Petitioner’s Mdtion fromwhich the appeal was taken was untinely
under HFCR Rul e 60(b), and thus, apparently abandoned t hat

ar gunment .
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B.
1.

In order for Petitioner’s Rule 60(b) Mdtion to be
properly consi dered under HFCR Rule 60(b)(6), it nust neet the
requi renents of Hayashi. First, as set forth supra, the notion
must be “based on sone reason other than those specifically
stated in clauses 60(b)(1) through (5)[.]” Hayashi, 4 Haw. App.
at 290, 666 P.2d at 174. A due process violation based on a
claimof ineffective assistance of counsel satisfies this
requirenent, as it does not fall within any of the first five

cl auses of HFCR Rule 60(b).?2

8 In a divorce case, Lowther v. Lowther, 99 Hawai ‘i 569, 57 P.3d 494
(App. 2002), the ICA suggested that “gross neglect” on the part of counsel
m ght be considered an “egregious” form of the conduct covered by HFCR Rul e

60(b) (1), and might be all owed outside of the one-year limtation on motions
under Rule 60(b)(1) if the court were to instead in its discretion consider it
under Rule 60(b)(6), thereby elimnating the one-year limtation

HFCR Rul e 60(b)(1) permts relief froma divorce
decree for the reasons of “m stake, inadvertence
surprise, or excusable neglect” but requires the
motion to be made not more than one year after the
decr ee. HFCR Rul e 60(b)(6) permts relief froma
di vorce decree for “any other reason justifying relief
fromthe operation of the judgment.” In other words,
HFCR Rul e 60(b)(6) does not permt relief for the
reasons of “m stake, inadvertence, surprise, or
excusabl e neglect[.]” More specifically,

[t]here are two situations that courts sonmetines
characterize as “other reasons,” but that are nore
likely egregious forns of conduct covered under
anot her cl ause of Rule 60(b), and clause (6) is
invoked to circunvent the one-year limtation. The
first occurs when a party comes in nore than a year
after judgment to assert that he is the victim of sonme
bl under by counsel. Clainms of this kind seemto fit
readily within the grounds of m stake, inadvertence
and excusabl e neglect set out in clause (1), and
numerous courts have so held and have denied relief.
However, when there is gross neglect by counsel and an
absence of neglect by the party, some courts have
refused to inpute the attorney's negligence to the
(continued...)
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2.

Second, the “reason urged’” nust be “such as to justify
the relief[.]” 1d. As explained further infra, the
circunstances set forth herein present “exceptional circunstances
justifying relief[,]” 1d. at 290, 666 P.2d at 175, inasnmuch as
Petitioner urges (1) that she was denied her due process right to
effective assistance of counsel under the Hawai ‘i Constitution,
(2) in the context of a proceeding in which her constitutionally
protected right to the care and custody of her child was
permanent|ly term nated, under circunstances where (3) the court
di sm ssed Petitioner’s counsel inmmediately upon the term nation
of parental rights w thout substituted counsel and required
Petitioner to request court-appoi nted counsel for purposes of
appeal, (4) despite the court’s finding that “[Petitioner]

suffers froma nental health condition that distorts her

8. ..continued)
party and have granted relief under Rule 60(b)(6).

Charles Alan Wight, Arthur R. Mller & Mary Kay Kane
Federal Practice and Procedure: Civil 2d §8 2864 (1995)
(citation omtted).

In this case, there was gross neglect by counsel for
[movant] and by [movant]. Therefore, . . . the famly court
did not abuse its discretion when it declined [mvant’s]
request to set aside or nodify other parts of the Divorce
Decree .

Lowt her, 99 Hawai ‘i at 576-77, 57 P.3d at 501-02. However, no constitutiona
right to effective counsel has been established in the context of a divorce
proceedi ng, and Lowther did not address the question of whether a claimfor
relief based on ineffective assistance on constitutional due process grounds
coul d properly be considered under HFCR Rule 60(b)(1). I nasmuch as a
constitutional right to effective counsel cannot be equated with “m stake
inadvertence, surprise, or excusable neglect” under Rule 60(b)(1), but is
instead an error of constitutional magnitude, it does not properly fall under
Rul e 60(b)(1), and, thus, would be enconpassed under HFCR Rule 60(b)(6).
Therefore, the discussion in Lowther is inapposite here.
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perceptions of people and this causes her to conme into conflict
with and to refuse to cooperate with people that are trying to
help her[,]” RG&, 2009 W. 953392, at *2. Under the particular
circunstances of this case, then, consideration of the nerits of
Petitioner’s argunents is warranted under HFCR Rul e 60(b).

3.

Finally, the notion nust be “nmade within a reasonabl e
tinme[.]” Hayashi, 4 Haw. App. at 290, 666 P.2d at 174. Under
Hayashi, reasonabl eness requires “diligence by the noving party.”
Id. at 290, 666 P.2d at 175. Petitioner acted with diligence in
this case, inasmuch as, despite her nental condition, she
consistently attenpted to assert her right to effective
assi stance of counsel, both before and after the Term nation
Order was entered, as noted in sections (a) and (b) bel ow

a.
Before the Term nation Order

2004 Proceedi ngs

On Septenber 17, 2004, Petitioner filed pro se, a
Motion for Dism ssal of Counsel and Continuance of Septenber 20,
2004 Hearing and to Grant Continuance to Submt Wtness Letters.

In that notion, Petitioner alleged, inter alia, that

(1) “[Petitioner has] been seeking new counsel, that [sic] has
slowed ny ability to bring in all needed wi tnesses and letters”;
(2) “[a]ssigned counsel, [lopa], has told ne repeatedly .

that ‘it is beyond [the] scope of [her] duties as standby
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counsel’ to help locate, contact, or interview w tnesses”;
(3) “[a]ffiant has enough noney today to secure independent
counsel”; (4) “[a]ffiant conpels the court to note that [lopa],
and counsel preceding assigned by the court, have negl ected
proper counsel or representation”; (5) “[l]ack of [e]ffective
counsel has slowed the progress of this case”; (6) “I pray the
court will allow nodification, and dismssal of this |awer, so
new counsel can work with me nore effectively, to continue this
matter to Septenber 27, 2004 for a successful hearing”; and
(7) “[a] fair conclusion of these hearing[s] is in the best
interest of ny child.” Wthout explanation, the court denied
Petitioner’s subsequent notion for court-appointed counsel,
stating only: “Application denied[.] [lopa] wll continue as
stand by [sic] counsel until further order[.]”

Despite having denied Petitioner’s previous request to
di sm ss lopa as counsel for the term nation hearing based on
Petitioner’s allegations that (1) lopa was ineffective and
(2) Petitioner had the resources to secure her own attorney, the

court sua sponte concluded in its March 11, 2005 Term nati on

Order that “lopa . . . is discharged. Based on representations
as to changes in her resource status, if [Petitioner] w shes the
assi stance of court-appointed counsel to pursue further relief or
to perfect an appeal, she nust tender a new application for
court-appoi nted counsel to the [c]Jourt immediately.” Thus, the

court unilaterally and sua sponte di scharged |opa w thout any
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i ndi cation that new counsel had been substituted to take on the
case at the point that |opa was discharged. As previously noted,
on March 29, 2005, Petitioner filed her application for court-
appoi nted counsel, which was granted, appointing Yonenori .
b.
After the Term nation Order

2005 Pr oceedi ngs

As noted previously, the record reflects that Yonenori
attenpted to file Petitioner’s Notice of Appeal in 2005.
Yonenori stated that she “was unaware that a Notice of Appeal had
not been filed in the case herein” and she “had four (4) close
famly nmenbers . . . pass away [and t] herefore nmay have been
preoccupi ed and not as vigilant about case details.” |ndeed,

Yonenori declared that “the delay in filing the Notice of Appeal

was in no way caused by the [Petitioner.]” (Enphasis added.) To

recount further, Yonenori stated on the record that “on or about
Sept enber 30, 2005[, Yonenori] filed a Notice of Appeal in the
case[,]” but that “sonmetine in QOctober [2005], [Yonenori] was
notified . . . that [her] cover page was in error,” that she “did
not realize that the docunents were returned to [her] via [her]
Fam |y Court jacket until |ate Novenber[,]” “[her] close friend
passed away in | ate Novenber and [ Yonenori] left . . . for
the mainland[,] and for these reasons, she “conpletely forgot
about making the appropriate corrections for this case.” Again,

Yonenpri admitted that “the delays in filing all papers in this
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case [were] due to [her] irresponsibility and [were]l in no way

caused by the [Petitioner], who [was] understandably quite

anxi ous about this case.” (Enphasis added.)

2006 Pr oceedi ngs

As noted above, on March 10, 2006, Petitioner, acting
pro se, filed a HFCR Rule 60 notion seeking relief fromthe
March 11, 2005 judgnent, alleging that “[c]ounsel assigned by
this court remains ineffective to bring this matter to
justice[.]” A few days later, on March 13, 2006, Petitioner,
represented by Yonenori, filed a Notice of Appeal, appealing from
the March 11, 2005 Order. Two days later, on March 15, 2006
Petitioner, represented by Yonenori, filed another Mdtion for
Relief fromthe March 11, 2005 Order pursuant to HFCR Rule 60(1),
(2), and (3).

As stated above, on June 2, 2006, Yonenori filed the
“Specifications on Rule 60 Mdtions,” noting that Petitioner had
agreed to consolidate the two Rule 60 notions, and all eging,
inter alia, that “[Petitioner’s] case nmay have been [] prejudiced
by ineffective assistance of counsel[,]” that Yonenori “fail[ed]
to file atinely appeal and neet with [Petitioner] in 2005"; on
t hat sanme day, Yonenori filed a Motion for Wthdrawal and

Substitution of Counsel, alleging, inter alia, that she had “not

had sufficient time to devote to [Petitioner’s] case and to
educate [her]self [on the] areas of lawf,]” and due to vari ous

commtnents, “[Petitioner] would not have accessibility to [her
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as] legal counsel[.]” Yonenori concluded that Petitioner “should
be appoi nted a conpetent and know edgeabl e attorney[.]”

Al so as noted before, on June 26, 2006, “due to
[Petitioner’s] current appeal,” the court held rulings in
abeyance on “[Petitioner’s] Rule 60(b) notion and notion for
wi t hdrawal and substitution of counsel[.]”

On June 28, 2006, this court dism ssed Petitioner’s
appeal for failing totinely file a Mdition for Reconsideration;
on Cctober 17, 2006, Petitioner, acting pro se, filed a Notice of
Appeal fromthe Order denying her Rule 60 notion; and on
Novenber 9, 2006, the court issued its “Order Denying Mtion for
Wt hdrawal and Substitution of Counsel filed [June 2, 2006];
Motion for Relief fromMarch 11, 2005 Order filed March 15, 2006
and Motion for Relief from Judgenent of March 11, 2005 filed
March 10, 2006.” Petitioner’s pro se appeal fromthe denial of
her Rule 60 notion was dism ssed by the I CA for |ack of
jurisdiction on January 12, 2007, because “the [] court ha[d] not
reduced the Septenber 28, 2006 oral announcenent to an appeal abl e
witten order.” It appears that subsequently, Petitioner was
able to secure private counsel who, on February 6, 2007, filed
the notion, fromwhich the instant appeal was taken.

C.

The record in this case, recounted above, reveal s that

Petitioner consistently nade efforts to assert her rights, inter

alia, to effective assistance of counsel, and that any |ack of
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diligence was, by court-appointed appellate counsel’s own

adm ssion, on the part of Yonenori. See Lowther, 99 Hawai ‘i at

576-77, 57 P.3d at 501-02 (recognizing that <when there is gross
negl ect by counsel and an absence of neglect by the party, sone
courts have refused to inpute the attorney’s negligence to the
party and have granted relief under Rule 60(b)(6)”). In light of
the foregoing circunstances, Petitioner acted with diligence in
pur sui ng post-judgnent relief.

C.

Furthernore, according to the Hayashi court, “[w] hat
constitutes a ‘reasonable tinme’ is determned in the Iight of al
attendant circunstances, intervening rights, |oss of evidence,
prejudice to the adverse party, the commandi ng equities of the
case, and the general policy that judgnents be final.” 4 Haw.
App. at 290, 666 P.2d at 175. As noted supra, in its Answering
Bri ef, Respondent asserted that “[i]n considering what is a
‘reasonable tinme’ to bring a Rule 60(b)(6) notion the court nust
consider all of the attendant circunstances including prejudice
to the adverse party, and in this case the prejudice would be
consi derabl e since the child has spent the vast majority of her
life in foster care.” This was the only argunent regarding
“attendant circunstances” presented by Respondent. As stated
above, Respondent apparently abandoned any argunent as to the
tineliness of the Rule 60(b) Mdtion in its Response on

certiorari. Wile the rights of the child are undoubtedly of
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vital inport, those rights are not inconsistent with Petitioner’s
constitutional right to effective assistance of counsel, and
allow ng Petitioner relief to which she is entitled at this point
does not nmean that the child s rights will be negatively
i npact ed.

D.

Based on the foregoing, the ICA did not gravely err in
concluding that Petitioner’s Rule 60 Mdtion nmay be considered a
notion made within the neaning of HFCR Rul e 60(b)(6). Petitioner
satisfied the three requirenments set forth in Hayashi, and
therefore it is appropriate to address the nerits of Petitioner’s
argunents.

V.

Petitioner’s first argunent is essentially that she was
deni ed effective assistance of counsel both during and after the
term nation proceedings. The threshold issues in determning
whet her Petitioner’s due process rights were violated are
(1) whether there is a due process right to counsel in
term nation proceedings and, if so, (2) the standard of
ef fectiveness to be applied.

A

Wth respect to the first threshold issue, the Suprene
Court in Lassiter has not mandated counsel in term nation
proceedi ngs as a due process right under the United States

Constitution. |In Lassiter, the Suprene Court, by a 5-4 mgjority,
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determ ned that an absolute right to counsel exists only where
the indigent “nmay be deprived of his [or her] physical liberty.”
452 U.S. at 27. The Court ruled that, in all other cases,
including a termnation of parental rights proceeding, the

bal ancing test set forth in Matthews v. Eldridge, 424 U S. 319,

335 (1976), should be applied on a case-by-case basis. 452 U S
at 27. That test “propounds three elenents to be evaluated in
deci di ng what due process requires, viz., the private interests
at stake, the governnent’s interest, and the risk that the
procedures used will lead to erroneous decisions.” 1d. The
Suprene Court held that, in determ ning whether court-appointed
counsel is required by due process, “[w e nust bal ance these
el enents agai nst each other, and then set their net weight in the
scal es against the presunption that there is a right to appointed
counsel only where the indigent, if he is unsuccessful, may | ose
his personal freedom” |1d.

Starting fromthat proposition, the magjority discussed
at length the inportance of the interests at stake in a

term nati on proceedi ng:

This Court’s decisions have by now made plain beyond
the need for nmultiple citation that a parent’s desire for
and right to the conpani onship, care, custody and managenment
of his or her children is an inmportant interest that
undeni ably warrants deference and, absent a powerfu
countervailing interest, protection. Here the State has
sought not simply to infringe upon that interest but to end
it. If the State prevails, it will have worked a unique
ki nd of deprivation. A parent’s interest in the accuracy
and justice of the decision to termnate his or her parenta
status is, therefore[,] a commndi ng one

Since the State has an urgent interest in the welfare
of the child, it shares the parent’s interest in an accurate
and just decision. For this reason, the State may share the
indigent parent’s interest in the availability of appointed
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ld. at 27-

(enphases

El dridge f

foll ows:

Id. at 31

counsel . If, as our adversary system presupposes, accurate
and just results are nost likely to be obtained through the
equal contest of opposed interests, the State's interest in
the child's welfare may perhaps best be served by a hearing
in which both the parent and the State acting for the child
are represented by counsel, without whomthe contest of
interests may beconme unwhol esomely unequal . Nort h Carolina
itself acknow edges as much by providing that where a parent
files a witten answer to a termnation petition, the State
must supply a lawyer to represent the child.

The State's interests, however, clearly diverge from
the parent’s insofar as the State wi shes the term nation
decision to be made as econom cally as possible and thus
wants to avoid both the expense of appointed counsel and the
cost of the | engthened proceedings his presence may cause
But though the State’'s pecuniary interest is legitimate, it
is hardly significant enough to overcome private interests
as inportant as those here, particularly in light of the
concession in the respondent’s brief that the potentia
costs of appointed counsel in term nation proceedings is
[sic] admttedly de mnims conpared to the costs in al
crimnal actions.

Finally, consideration must be given to the risk that
a parent will be erroneously deprived of his or her child
because the parent is not represented by counsel

29 (quotation marks, citations, and footnote omtted)

added) .
The Suprene Court summarized its analysis of the

actors as applied to term nation proceedi ngs as

The dispositive question, which nmust now be addressed, is
whet her the three Eldridge factors, when weighed against the
presunmption that there is no right to appointed counsel in
the absence of at |east a potential deprivation of physica
liberty, suffice to rebut that presunmption and thus to |ead
to the conclusion that the Due Process Clause requires the
appoi nt ment of counsel when a State seeks to term nate an
indigent’s parental status. To summarize the above

di scussion of the Eldridge factors: the parent’s interest
is an extrenely inportant one (and may be suppl emented by
the dangers of crimnal liability inherent in some

term nation proceedings); the State shares with the parent
an interest in a correct decision, has a relatively weak
pecuni ary interest, and, in some but not all cases, has a
possibly stronger interest in informal procedures; and the
complexity of the proceeding and the incapacity of the
uncounsel ed parent could be, but would not always be, great
enough to make the risk of an erroneous deprivation of the
parent’s rights insupportably high.

(enmphases added). However, the mgjority concl uded
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it could not “say that the Constitution requires the appoi ntnent
of counsel in every parental term nation proceeding[,]” and,
instead, it is for the trial court to weigh the factors in the
first instance to determ ne whet her counsel nust be appoi nted,
subject to appellate review 1d. at 32. Al though determ ning

t hat based on the specific circunstances of that case, it could
not determne that |ack of representation had rendered the
proceedi ngs “fundanmentally unfair,” the Lassiter court enphasized

t hat

our Constitution inposes on the States the standards
necessary to ensure that judicial proceedings are
fundanmentally fair. A wise public policy, however, my
require that higher standards be adopted than those
mnimlly tolerable under the Constitution. I nformed

opi nion has clearly come to hold that an indigent parent is
entitled to the assistance of appointed counsel not only in
parental term nation proceedings, but also in dependency and
negl ect proceedi ngs as well. Most significantly, 33 States
and the District of Colunmbia provide statutorily for the
appoi ntment of counsel in term nation cases. The Court’'s
opinion today in no way inplies that the standards
increasingly urged by informed public opinion and now widely
followed by the States are other than enlightened and wise.

Id. at 33-34 (enphases added) (citations omtted).
B
This court has not previously decided whether there is
a due process right to counsel in termnation proceedings.
However, the I CA has, with sone reservation, enployed the
approach adopted in Lassiter for determ ning whether court-
appoi nted counsel nust be provided to indigent parents in a

term nati on case. See “A’" Children, 119 Hawai ‘i at 48-57, 193

P.3d at 1248-57; In re D.W, 113 Hawai ‘i 499, 501-05, 155 P. 3d

682, 684-88 (App. 2007).
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1.

Appl ying the standard set forth in Lassiter in D.W,
the ICA rejected the Mother’s argunment that she “was deni ed her
due process right to full representation of counsel[,]” because
“consulting counsel had limted powers and duties.” 113 Hawai ‘i
at 505, 155 P.3d at 688. To the contrary, the I CA determ ned
that, “[a]lthough the famly court’s . . . nmenorandum supports
Mot her’ s assertion ‘that consulting counsel had |imted powers
and duties,’” it does not support Mdther’s assertion that she was
t hereby deni ed her constitutional right to due process[,]” but
i nstead “supports the contrary assertion that Mther had the
benefit of ‘full representation of counsel’ and was not denied
her right to due process.” 1d. The ICA further based its
conclusion on the fact that “[t]he record does not support
Mot her’ s assertions that ‘consulting counsel |acked the resources
to exercise ordinary subpoena powers, |et al one seek expert
W tnesses.’” 1d.

2.

Subsequently, in “A” Children, the |ICA addressed at

| ength the question of whether a right to counsel attaches in
termnation proceedings. Initially, the ICA noted that “[t] he
Hawai ‘i Suprenme Court has affirnmed that ‘independent of the
federal constitution, parents have a substantive liberty interest
in the care, custody, and control of their children protected by

t he due process clause of article [I], section 5 of the Hawai ‘i
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Constitution.’”” 119 Hawai ‘i at 44-45, 193 P. 3d at 1244-45
(quoting In re Doe, 99 Hawai ‘i 522, 533, 57 P.3d 447, 458
(2002)). Wth regard to the magnitude of the deprivation of
rights at issue in a termnation proceeding, the | CA stated that
“I't]he right of a parent to his or her child is nore precious to

many people than the right of life itself. 1ndeed, it has been

recogni zed that the permanent term nation of parental rights is

one of the nbst drastic actions the state can take against its

i nhabitants.” 1d. at 46, 193 P.3d at 1246 (quotation marks,

citations, and brackets omtted) (enphasis added). However, as
the 1 CA noted, under our statutory |aw, “appointnment of counsel
for an indigent parent who is a party to a child-protective
proceedi ng remains discretionary in Hawai‘i[.]” 1d.
a.
In that connection, HRS 8 587-34(a) (1993) provides

t hat

[t]he court shall appoint a guardian ad litem for the child
to serve throughout the pendency of the child protective
proceedi ngs under this chapter. The court may appoint
addi ti onal counsel for the child pursuant to subsection (c)
or independent counsel for any other party if the party is
an indigent, counsel is necessary to protect the party’'s
interests adequately, and the interests are not represented
adequately by another party who is represented by counsel

(Enphases added.) As recogni zed by the I CA “Hawai ‘i thus

remai ns one of only a handful of states that does not, by statute

or case |aw, guarantee indigent parents a right to appointed

counsel, at |east at the stage of a child-protective proceeding
at which parents are threatened with the prol onged and/ or

i ndefinite deprivation of custody of their children.” 119
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Hawai ‘i at 46, 193 P.3d at 1246 (enphasis added). The I CA noted
that “in only five states (Del aware, Hawai ‘i, South Caroli na,
Tennessee, and Wom ng) is the appoi ntnent of counsel for

i ndi gent parents in term nation-of-parental-rights proceedi ngs
left to the discretion of the trial court.” 1d. at 46 n.35, 193
P.3d at 1246 n. 35.

Tracing the history of the case |aw on this subject,
the ICA noted that “[p]rior to 1981, the overwhelmng majority of
state and federal courts that had addressed the issue held that
constitutional due process required that indigent parents be
provi ded with court-appointed counsel in term nation-of-parental -
rights and prol onged-deprivation-of-custody cases.” 1d. at 46,
193 P.3d at 1246. The I CA recogni zed, however, that, in 1981, in
Lassiter, the Supreme Court “rejected the prevailing case | aw and
hel d that under the Due Process Cl ause of the Fourteenth
Amendnent of the United States Constitution, indigent parents in
a state-initiated term nation-of-parental -rights proceedi ng do
not have a per se right to be represented by court-appoi nted
counsel.” 1d. at 48, 193 P.3d at 1248 (footnote omtted). The
| CA summari zed the holding in Lassiter as requiring that courts
“bal ance the presunption that the right to court-appointed
counsel is triggered only when an indigent parent is threatened
with the loss of his or her personal |iberty against
(1) the private interests at stake, (2) the governnment’s

interest, and (3) the risk that the failure to appoint counsel
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will lead to an erroneous decision.” 1d. at 57, 193 P.3d at
1257. The ICA interpreted Lassiter as providing that, “[b]ecause
the private interests of the parents and the conpeting interests
of the governnent are evenly bal anced, the court’s determ nation
i nvari ably hinges on the third factor.” 1d.

b.

Applying Lassiter to the facts of “A” Children, the ICA

“conclude[d], in light of the record, that [Father] was denied
his constitutional right to due process when he was not provided
wi th counsel until sixteen days prior to trial.” 1d. Because
the ICAin that case based its decision on the specific facts of
the Father’s case, it declined to explicitly “decide in this case
whether to join the vast majority of states that require, as a
bright-line rule, that counsel be appointed for indigent parents
in all termnation-of-parental-rights cases.” 1d. at 60, 193
P.3d at 1260. The | CA “express[ed] grave concerns, however,
about the case-by-case approach adopted in Lassiter for
determning the right to counsel[,]” id., because, as set forth
in Justice Blacknmun's dissenting opinion in Lassiter, that

appr oach

pl aces an even heavier burden on the trial court, which will
be required to determne in advance what difference | egal
representation m ght make. A trial judge will be obligated
to exam ne the State’'s docunentary and testimonial evidence
wel | before the hearing so as to reach an informed decision
about the need for counsel in time to allow preparation of
the parent’s case.

ld. (quoting Lassiter, 452 U.S. at 51 n.19 (Bl ackmun, J.,

di ssenting)).
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VI .
A
However, this court has “affirnfed], independent of the

federal constitution, that parents have a substantive liberty

interest in the care, custody, and control of their children
protected by the due process clause of article [I], section 5 of

the Hawai i Constitution.” Doe, 99 Hawai ‘i at 533, 57 P.3d at 458

(enphasis added). In that regard, in Doe, this court held that
[plarental rights guaranteed under the Hawai ‘i Constitution
would mean little if parents were deprived of the custody of
their children without a fair hearing. I ndeed, parents have
a fundamental liberty interest in the care, custody, and
managenent of their children and the state may not deprive a
person of his or her liberty interest without providing a

fair procedure for the deprivation. Furthernore, the
Supreme Court has said that parental rights cannot be denied
wi t hout an opportunity for themto be heard at a meani ngfu
time and in a meaningful manner.

Id. (first enphasis added) (second enphasis in original)
(quotation marks, citations, and brackets omtted). This court
determ ned in Doe that an opportunity to be heard in “a

meani ngf ul manner” included the right to an interpreter “where []
parental rights are substantially affected[,]” id. at 534, 57
P.3d at 459, including “where one purpose of the hearings was to
determ ne whet her or not parental rights should eventually be
termnated[,]” id. at 535, 57 P.3d at 460.

In light of the constitutionally protected liberty
interest at stake in a termnation of parental rights proceeding,
this court should hold, consistent with the great najority of
states, that indigent parents are guaranteed the right to court-

appoi nted counsel in term nation proceedi ngs under the due
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process clause in article |, section 5 of the Hawai ‘i
Consti tution.
B

Even assumi ng the balancing test in Lassiter were
appropriate, weighing the Eldridge factors on a case-by-case
basis wll always cone out in favor of appointing counsel under
the Hawai ‘i Constitution. As Lassiter recogni zed, “a parent’s
desire for and right to the . . . custody . . . of his or her
children is an inportant interest that undeniably warrants
def erence and, absent a powerful countervailing interest,

protection[,]” and, therefore, “[a] parent’s interest in the

accuracy and justice of the decision to termnate his or her

parental status is . . . a commnding one.” 452 U S. at 27

(enphasi s added). Thus, the private interests at stake in a
term nation proceedi ng weigh strongly in favor of appointing

counsel, especially in light of the substantive liberty interest

in custody enbodied in the Hawai ‘i Constitution.

As for the State’'s interest, the Lassiter court
indicated that the State’'s interests actually weighed largely in
favor of appointing counsel, stating that “the State has an
urgent interest in the welfare of the child,” and thus, “it
shares the parent’s interest in an accurate and just decision.”
Id. The Lassiter court recognized that “[i]f, as our adversary
system presupposes, accurate and just results are nost likely to

be obtai ned through the equal contest of opposed interests, the
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State’'s interest in the child s welfare may per haps best be

served by a hearing in which both the parent and the State acting

for the child are represented by counsel, w thout whomthe

contest of interests nay becone unwhol esonely unequal .” |d. at

28 (enphasis added). Additionally, although recognizing that the
State has an interest in the econony of the proceedings, Lassiter

noted that “it is hardly significant enough to overcone private

interests as inportant as those here[.]” 1d. (enphasis added).

Thus, under the Suprenme Court’s fornul ation the conpeting
interests weigh heavily in favor of appointing counsel.

The final consideration in the balancing test is “the
risk that a parent will be erroneously deprived of his or her
child because the parent is not represented by counsel.” I1d.
Contrary to the Lassiter court’s conclusion that the risk may be
determ ned on a case-by-case basis, the risk of erroneous
deprivation is undeniably present in every case. Due to the
nature of the interests at stake, even in cases where the issues
may not seem extrenely conplex and thus the risk may seem | esser
in degree, the bal ance weighs in favor of appointing counsel.

C.

QG her courts have simlarly rejected Lassiter’s “case
by case” approach on state constitutional grounds. In ME K v.
RL.K, 921 So.2d 787, 790 (Fla. App. 5 Dist. 2006), the Florida
District Court of Appeals for the Fifth District rejected this

aspect of Lassiter, because Lassiter “addressed only the m nimm
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due process requirenents under the federal due process clause[,]”
and “[t]he citizens of Florida are al so protected by the due
process clause in Article [I], section 9 of the Florida

Constitution.” That court held that

[i1]n the area of term nation of parental rights, the Florida
due process clause provides higher due process standards
than the federal due process cl ause. Under the federa

provi sion, Lassiter does not require appointment of counsel
in every case. It only requires a case-hby-case

det erm nati on. But under the state due process cl ause
[Florida case |l aw] requires appointment of counsel in
“proceedings involving the permanent term nation of parenta
rights to a child.”

Id. (enphasis added).

Simlarly, in Matter of K. L.J., 813 P.2d 276, 282

(Alaska 1991), the Suprenme Court of Al aska “reject[ed] the
case-by-case approach set out by the Suprene Court in
Lassiter[,]” based on the due process clause of the Al aska
Constitution, and because it agreed with the dissenters in
Lassiter that due process balancing clearly comes out in favor of
appoi nting counsel in every case. |In evaluating the interests at
stake, the K L.J. court stated that “[t]he private interest of a
parent whose parental rights may be term nated via an adoption
petition is of the highest magnitude[,]” because “[t]he right to
direct the upbringing of one’s child is one of the nost basic of
all civil liberties.” 1d. at 279 (quotation marks and citation
omtted). That court noted that “[t]he United States Suprene
Court has called the right to have children a basic civil right

of man, and noted that custody is a right far nore precious than
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property rights.” 1d. (internal quotation marks, citations and
ellipsis omtted).

As for the State’s interest, the Al aska Suprene Court
determ ned that “[a]ppointnent of counsel will make the

fact-finding process nore accurate, thereby furthering the

state’s interest in termnating the rights of parents who do in
fact neglect or abandon their children[,]” and “[t]he state’s
interest in its citizens receiving a just determ nation on such a
fundanental issue cannot be open to question.” 1d. at 280
(enmphasis in original). The K L.J. court conceded “the state
undoubtedly has a legitimate interest in avoiding the cost of
appoi nted counsel and its consequent | engthening of judicial
procedures[,]” but agreed with Lassiter that “‘though the State’s
pecuniary interest is legitimate, it is hardly significant enough
to overcone private interests as inportant as those here[.]’”
Id. (quoting Lassiter, 452 U S. at 28).

Regarding the third factor, “the risk that a parent
will be erroneously deprived of his or her right[,]” that court

r easoned:

[a]l though the |l egal issues in a given case may not be
compl ex, the crucial determ nation of what will be best for
the child can be an exceedingly difficult one as it requires
a delicate process of balancing many conplex and conpeting
consi derations that are unique to every case. A parent who
is without the aid of counsel in marshalling and presenting
the argunments in his favor will be at a decided and
frequently decisive disadvant age which becomes even nore
apparent when one considers the emotional nature of child
custody disputes, and the fact that all of the principals
are likely to be distraught.

I d. (enphasis added).
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In rejecting the Lassiter approach, that court agreed
with Justice Blacknmun’s dissent in Lassiter that “the due process
bal ancing in the abstract favors a bright line rule where ‘the
private interest is weighty, the procedure devised by the state
fraught with risks of error, and the countervailing governnental
interest insubstantial.’” 1d. at 282 n.6 (quoting 452 U. S at
48-49 (Bl ackmun, J., dissenting)). The Al aska Suprene Court
further recounted the foll ow ng di sadvant ages associated with the

case- by-case approach

First, as Justice Blackmun illustrated, the case-by-case
approach adopted by the majority does not lend itself
practically to judicial review The transcript of a

term nation proceeding alone will not be dispositive of
whet her an unrepresented indigent was di sadvantaged. The
transcript will not show whether the indigent litigant had

adequat e di scovery or access to |egal resources necessary
for constructing a defense. Consequently, the review ng
court must expand its analysis into a “cunmbersome and
costly,” time-consum ng investigation of the entire
proceedi ng. Since the case-by-case approach involves a
constitutional inquiry, “it necessarily will result in
increased federal interference in state proceedings.”

A case-by-case approach is also time consum ng and

burdensome on the trial court. Not only nmust it determ ne
in advance the need for counsel, it must develop pretria
procedures and standards in order to determ ne properly the
need for counsel. There is no guarantee that these
standards will produce equitable decisions in every case.
Additionally, it will not always be possible for the tria
court to predict accurately, in advance of the proceedings,
what facts will be disputed, the character of

cross-exam nation, or the testimony of various witnesses.
These factors increase the possibility that appoi nt mnent of
counsel will be denied erroneously by the trial court.
Because of the procedural delays encountered in litigation
of appeals, the parent’s rights could be term nated
erroneously for an extended period of tine. The parent also
woul d be denied the custody of his or her children during
this period. An absolute right to counsel would avoid any
erroneous deni al of appointment of counsel and woul d
elimnate the need for cunbersome and time-consum ng
standards, while preserving the right to famly integrity.

|d. (quoting Note, Lassiter v. Departnent of Social Services: A

New | nterest Bal ancing Test for Indigent Civil Litigants, 32
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Cath. U L. Rev. 261, 282-83 (1982)) (ellipsis omtted) (enphases
added) .
D
Both ME. K and K. L.J. echo the sound determ nation
t hat has been made by al nost every state, either in the
| egi sl ature or by the courts, that a right to counsel should
inhere in the context of parental term nation proceedings. See,

e.g., Inre J.AH, 172 P.3d 1, 7 (Kan. 2007) (recogni zing that

“[b] ecause the statute requires the appoi ntnent of counsel to

i ndigent parents, . . . the analysis is instead limted to

whet her the statutory right to counsel has been denied” (enphasis

added)); Inre Kafia M, 742 A 2d 919, 927 n.5 (Me. 1999)

(recogni zing that “[i]n Danforth v. State Dept. of Health and

Wl fare, 303 A 2d 794 (Me. 1973), we held that the due process

cl ause requires the appoi ntnent of counsel to indi gent parents

faced with the termnation of their parenta

rights[,]” and that, subsequently, “[t]he requirenent of
appoi nted counsel has been enbodied in the child protection

statutes” (enphasis added)); Div. of Youth & Family Servs. V.

V.J., 898 A 2d 1059, 1062 (N.J. Super. C. Ch. Div. 2004)
(recogni zing “that New Jersey has recogni zed the parent’s
fundanental interest in the care and custody of children[,]” and
t hat counsel nust be appointed in both tenporary and per manent
deprivation proceedi ngs, because “[f]or the State to intrude

permanently or only tenporarily in a manner designed to
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di sassenbl e the nuclear famly, society’ s nost basic human and

psychol ogi cal unit, without affording counsel . . . to a class of

society’'s | east equi pped adversaries strikes the court as a

fundanental deprivation of procedural due process” (quotation

marks and citations onmtted) (enphasis added)); In re Adoption of

RI1., 312 A 2d 601, 602 (Pa. 1973) (noting that “[i]t has |ong

been established that an individual is entitled to counsel at any

proceedi ng which may |l ead to the deprivati on of substanti al

rights[,]” and holding that “[w]hile [such] cases are crimnal in

nature, the logic behind themis equally applicable to a case

i nvolving an indigent parent faced with the | oss of her child”

(internal quotation marks and citations omtted) (enphases

added)); Inre Wlfare of J.M, 125 P.3d 245, 249 (Wash. App

Div. 3 2005) (recognizing that “[i]t is well settled in

Washi ngton that the right to counsel attaches to indigent parents
in termnation proceedi ngs by way of [statute]” and that “[t]his
right derives fromthe due process guaranties of article |
section 3 of the Washington Constitution as well as the

Fourteenth Amendnent” (citations omitted)); In re Stephen Tyler

R, 584 S. E 2d 581, 589 n.9 (W Va. 2003) (noting that “[i]n
child negl ect proceedings which may result in the termnation of
parental rights to the custody of natural children, indigent
parents are entitled to the assistance of counsel” by virtue of
both constitutional due process and statutory requirenents);.

The rational e of those cases applies equally under the due
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process clause of the Hawai ‘i Constitution, especially given the
special protection afforded to parents’ liberty interests in the
care and custody of children. See Doe, 99 Hawai ‘i at 533, 57
P.3d at 458. Thus, article I, section 5 enconpasses a right to
court-appoi nted counsel for indigent parents in a termnation
pr oceedi ng.

E

The majority asserts that (1) “[b]ecause the famly
court properly determned that [Petitioner] had a right to
counsel under the United States Constitution, we decline to reach
t he question of whether the Hawai ‘i Constitution provides
i ndigent parents a right to counsel in all term nation
proceedi ngs,” majority opinion at 34, and (2) “the determ nation
of what protections the Hawai ‘i Constitution provides to indigent
parents is not properly before us[,]” id. at 34 & n.18.
Respectful ly, these assertions are incorrect for at |east two
reasons.

First, these assertions ignore the fact that parents,
such as Petitioner, have a constitutional right to the “care,
custody, and control of their children[,]” under the due process
cl ause of article I, section 5 of the Hawai ‘i Constitution. Doe,
99 Hawai ‘i at 533, 57 P.3d at 458. This court has al ready
determ ned that parents in term nation proceedi ngs “have a
substantive |liberty interest . . . protected” by that clause.

ld. Furthernore, this “substantial liberty interest” is
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“i ndependent of the federal constitution[.]” 1d. Gven the
nature of this interest, the majority’s discretionary appoi ntnent
approach is inimcal to the protection guaranteed parents under
t he Hawai ‘i Constitution, for the reasons recounted above.
Second, the majority’ s assertion that “the
determ nation of what protections the Hawai ‘i Constitution
provides to indigent parents is not properly before us” is
incorrect inasnmuch as the majority opinion establishes the
standard of ineffective assistance of counsel in parental
term nations proceedings. This court has recogni zed that the
right to effective assistance of counsel is protected under the

Hawai ‘i Constitution. See State v. Mntal bo, 73 Haw. 130, 828

P.2d 1274 (1992) (“Appellant had a right to effective counsel
under the Hawaii Constitution, art. |, 8 14 and the U. S.

Constitution, Sixth and Fourteenth Anendnents.”); State v. Smth,

68 Haw. 304, 309, 712 P.2d 496, 499-500 (1986) (stating that the
“assi stance of counsel guaranteed by the . . . Hawaili
Constitution is satisfied only when such assistance is
effective”). As discussed fully infra, while the majority
rejects “inporting crimnal |aw concepts directly,” majority
opinion at 52, it in fact utilizes the “potentially neritorious
def ense” factor, one of the two factors constituting Hawaii’s
crimnal standard for ineffective assistance of counsel under the

Hawai ‘i Constitution. See Briones v. State, 74 Haw. 442, 465-66,

848 P.2d 966, 977 (1993) (establishing that the standard for
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i neffective assistance at the appellate | evel “centers on whether
counsel informed himor herself enough to present appropriate
appeal abl e issues in the first instance” and “[a] n appeal abl e
issue is an error or omssion . . . resulting in the w thdrawal

or substantial inpairnment of a potentially neritorious defense)”

(enphasi s added); State v. Antone, 62 Haw. 346, 348-49, 615 P.2d

101, 104 (1980) (stating that in order to prove ineffective

assi stance of counsel at the trial level, the appellant nust
“If]lirst[,] . . . establish specific errors om ssions of defense
counsel . . . [and s]econd, . . . establish that these errors or
om ssions resulted in either the withdrawal or substanti al

inpai rment of a potentially neritorious defense”) (enphasis

added). Thus, the nmajority’s opinion inplicates Petitioner’ s due

process right to effective counsel under the Hawai ‘i Constitution.

In rejecting that right, the majority’s decision today will have
a deleterious effect on indigent parents, but especially on those

parents who nost need | egal representation.?®

° It may be observed that “[n]ational child wel fare experts
generally consider Hawai ‘i to be at the forefront of mpost states in services
to famlies in child abuse and neglect . . . cases.” |okona Baker and Faye

Ki mura, Access to Justice: Parents’ Rights to Counsel in Term nation of
Parental Rights, 12-DEC Haw. B.J. 11 (2008). However, trial courts in Hawai ‘i
“have refused to decide whether counsel must be appointed for all indigent
parents in [parental term nation] cases.” 1d. at 12. Thus, “[s]ince children
of Native Hawaiian descent represent the |largest ethnic group in Hawaii’s
foster care system barriers to obtaining tinely quality |egal counsel in

child wel fare cases has had and will continue to have a profound effect on the
character of the statewide community as nmore and more Native Hawaiian parents
lose the right to have their children return home.” 1d.
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VI,
A
Havi ng determ ned that article I, section 5, of the

Hawai ‘i Constitution enconpasses a right to counsel at term nation
proceedi ngs, the question arises as to the standard of
ef fectiveness to be applied. This court has stated that the
right to counsel “cannot be satisfied by nere formal appointnent,
for the assistance of counsel guaranteed by the United States and
Hawai ‘i Constitutions is satisfied only when such assistance is
effective.” Smith, 68 Haw. at 309, 712 P.2d at 499-500
(internal quotation marks, citations, and ellipsis omtted); see

also Mann v. Richardson, 397 U.S. 759, 771 n.14 (1970) (hol ding

that “the right to counsel is the right to the effective

assi stance of counsel”); Matter of D.D.F., 801 P.2d 703, 707

(Ckl. 1990) (“Taking into consideration both the constitutional
and statutory requirenents that counsel be provided [in a
termnation of parental rights proceeding], we nust al so agree
with [the father] that the right to counsel is the right to

effecti ve assistance of counsel. The right to counsel woul d be

of no consequence if such counsel were not required to represent

the parent in a nanner consistent with an objective standard of

reasonabl eness.”) (Enphasis added.). Thus, plainly, in order

for it to be neaningful, the right to counsel in a term nation

proceedi ng nust necessarily nean the right to effective counsel.
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B.

The liberty interest of a parent in the care, custody
and control of his children is as fundanental as the interest of
a crimnal defendant in personal liberty, and the deprivation of
that parental interest, in fact, may be nore “grievous.” As

Justice Stevens stated:

A woman’s m sconduct may cause the State to take formal
steps to deprive her of her liberty. The State may
incarcerate her for a fixed term and may permanently deprive
her of her freedom to associate with her child. The former
is a pure deprivation of liberty; the latter is a
deprivation of both |liberty and property, because statutory
rights of inheritance as well as the natural relationship
may be destroyed. Although both deprivations are serious,
often the deprivation of parental rights will be the nore
grievous of the two.

Lassiter, 452 U S. at 59 (Stevens, J., dissenting) (enphases
added). Thus, as Justice Stevens recogni zed, “the Due Process
Cl ause of the Fourteenth Amendnent entitles a defendant in a

crimnal case to representation by counsel [and] appl[ies] with

equal force to a case of [parental termnation].” 1d. at 60

(enmphasi s added).

The judicial procedures utilized for term nation
proceedi ngs resenbles a crimnal prosecution. The State has
consi derabl e expertise and resources in prosecuting the case in
conparison to an indigent parent defendant. |d. at 44-45
(Bl ackmun, J. dissenting, joined by Brennan, J. and Marshall,
J.). “The legal issues . . . are neither sinple nor easily
defined” and the |egal standard agai nst which the defendant
parent is judged is “inprecise and open to the subjective val ues

of the judge.” 1d. at 45.
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Because the liberty interest at stake in a term nation
proceeding parallels that in a crimnal proceeding, “the range of
conpet ence denmanded of attorneys in crimnal cases” should be
simlar to that demanded of attorneys in term nation proceedi ngs.
A survey of other jurisdictions denonstrates that the great
majority of courts apply the crimnal standard for determ ning
the ineffective assistance of counsel in term nation proceedi ngs.

See, e.qg., V.F. v. State, 666 P.2d 42, 46 (Al aska 1983) (applying

Al aska’s crimnal standard for ineffective assistance of counse

as announced in Risher v. State, 523 P.2d 421, 425 (Al aska

1974)); Jones v. Ark. Dep’t of Human Servs., 205 S.W3d 778, 794

(Ark. 2005) (adopting the federal crimnal “standard for

i neffectiveness set out in Strickland][ v. Washi ngton, 466 U. S.

668 (1984)]”); Inre V.MR, 768 P.2d 1268, 1270 (Colo. Ct. App

1989) (holding that the Strickland standard applied to non-

crimnal cases such as parental termnation cases); State v.
Anonynous, 425 A 2d 939, 943 (Conn. 1979) (adopting the
Connecticut crimnal standard for ineffective assistance of

counsel enunciated in Buckley v. Warden, 418 A 2d 913, 916 (Conn.

1979)): Inre A H.P., 500 S.E. 2d 418, 421-22 (Ga. App. 1998)

(““I'n order to prevail on a claimof ineffective assistance of
counsel [the nother] nust show that [her] counsel's perfornmance
was deficient and that the deficient performance was prejudicial

to [her] defense.’” (Quoting Smth v. Francis, [] 325 S.E. 2d

362[, 363] ([Ga.] 1985). (Citing Strickland[].))); Inre RG
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518 N. E. 2d 691, 700-01 (Ill. App. 1988) (“[Whether respondent
shall prevail on her claimthat she was deprived of her right to
the effective assistance of counsel is guided by the standards

set out in Strickland[], and adopted by our suprenme court in

People v. Al banese[,] 473 N E 2d 1246[, 1255 (Ill. 1984)]."); In

re DDW, 385 N.W2d 570, 579 (lowa 1986) (“Although the sixth
amendnent is not inplicated here, we nonetheless wll apply the
sane standards adopted for counsel appointed in a crimnal

proceeding.”) (Ctations omtted.); In re Rushing, 684 P.2d 445,

449 (Kan. App. 1984) (“Wiile the case before us is not a crimnal
prosecution, we are not asked to and we see no justification to
decline application of Sixth Arendnent right to effective

assi stance of counsel |aw and yardsticks to this parental

severance case.”); In re Stephen, 514 N E. 2d 1087, 1091 ( Mass.

1987) (concluding that “the [crimnal] standard set forth in

[ Coomonweal th v. Saferian, 315 N E. 2d 878, 882-83 (Mss. 1974),]

for judging the effectiveness of counsel's assistance is
appropriate for evaluating clains of ineffective assistance of

counsel in care and protection proceedings”); Powell v. Sinon,

431 NNwW2d 71, 74 (Mch. App. 1988) (applying “by anal ogy the
principles of ineffective assistance of counsel as they have

developed in the crimnal |law context” (citing In re Trowbridge,

401 Nw2d 65 (Mch. App. 1986))); New Jersey Div. of Youth &

Famly Servs. v. V.K., 565 A 2d 706, 712-13 (N.J. Super. Ct. App.

Div. 1989) (applying Strickland); In re Matthew C., 227 A D.2d
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679, 682 (N. Y. App. Dv. 1996) (affording parents the
“protections equivalent to the constitutional standard of
ef fective assistance of counsel afforded defendants in crim nal

proceedi ngs” (citing Inre Erin G, 527 N Y.S. 2d 488, 490 (N.Y.

App. Div. 1988)); Jones v. Lucas County Children Servs. Bd., 546

N. E 2d 471, 473 (Onhio App. 1988) (“[T]he two-part test for
i neffective assistance of counsel used in crimnal cases,

announced in Strickland[,] is equally applicable in actions by

the state to force the permanent, involuntary term nation of

parental rights.”); Inre K L.C, 12 P.3d 478, 480-81 (kla. App.

2000) (using Strickland as a “guiding principle[]” in determning

whet her counsel was ineffective in termnation of parental rights

case); In re Bishop, 375 S. E. 2d 676, 678 (N.C. C. App. 1989)

(applying the crimnal standard for ineffective assistance of

counsel as set out in State v. Braswell, 324 S E.2d 241, 248

(N.C. 1985)); Inre MS., 115 S.W3d 534, 544-45 (Tex. 2003)

(applying Strickland to civil parental -rights term nation

proceedings); Inre E.H , 880 P.2d 11, 13 (Utah App. 1994)

(adopting “the Strickland test to determne a claimfor

i neffective assistance of counsel in proceedings involving

term nation of parental rights”); Inre MB., 647 A 2d 1001, 1004

(Vt. 1994) (applying Strickland); Inre MD.(S)., 485 N.W2d 52,

55 (Ws. 1992) (stating that “the Strickland test al so has

application to proceedings for the involuntary term nation of
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parental rights”). Thus, the | CA appropriately determ ned that
the crimnal standard should apply.
C
In the crimnal context, this court has set forth the
standard for ineffective assistance of counsel at the trial |evel

as foll ows:

The burden of establishing ineffective assistance of counsel

rests upon the appell ant. Hi s burden is twofold: First,
the appellant must establish specific errors or om ssions of
defense counsel reflecting counsel’s lack of skill, judgment

or diligence. Second, the appellant must establish that
these errors or om ssions resulted in either the withdrawal
or substantial inpairment of a potentially meritorious
defense. Where an appellant successfully meets these
burdens, he will have proven the denial of assistance
“within the range of conpetence demanded of attorneys in
crimnal cases.”

Ant one, 62 Haw. at 348-49, 615 P.2d at 104 (citations and

footnote omtted) (enphasis added). This court has al so
established a standard for ineffective assistance of appellate

counsel, as foll ows:

[1]1t is counsel’s responsibility, in the limted time and
space allowed, to present issues that may have influenced
the trial court’s decision adversely to his or her client.
Our focus, therefore, is not upon the possible, or even
probabl e, influence appellant’s counsel’s actions had on the
appel l ate court, but, instead, we center on whether counsel
informed him or herself enough to present appropriate
appeal abl e issues in the first instance.

An “appeal able issue” is an error or om ssion by
counsel, judge, or jury resulting in the withdrawal or
substantial inmpairment of a potentially meritorious defense.
Every appeal able issue is not required to be asserted. The
page limtation on the appellate briefs and the dictates of
effective appellate advocacy conmpel appellate counsel to
advance a limted nunmber of key issues.

. Counsel 's scope of review and know edge of
the |l aw are assessed, in light of all the
circunstances, as that information a reasonably
competent, informed and diligent attorney in crimnal
cases in our community should possess. Counsel ' s
informed decision as to which issues to present on
appeal will not ordinarily be second-guessed
Counsel’s performance need not be errorless. |If,
however, an appeal able issue is omtted as a result of
t he performance of counsel whose conmpetence fell bel ow
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that required of attorneys in crimnal cases[,] then
appellant’s counsel is constitutionally ineffective.

Bri ones, 74 Haw. at 465-67, 848 P.2d at 977-78 (enphases added)
(enmphases and footnotes omtted).
VI,
A
Applying Hawaii’'s crimnal standard to the pre-

termnation period in this case, the | CA was correct that
Petitioner “fails to identify with specificity [] at which points
in the case that she was unconstitutionally deprived of access to
conpetent counsel[,]” RGB, 2009 W. 953392, at *2, and, noreover,
fails to nmeet her burden of identifying “specific errors or
om ssions of defense counsel reflecting counsel’s |lack of skill,
judgnent or diligence[,]” Antone, 62 Haw. at 348-49, 615 P.2d at
104, in the pre-termnation proceedings. As noted by the |CA,
Petitioner “was represented by appoi nted counsel or standby
consulting counsel at all hearings |leading up to the Term nation
Order.” RGB, 2009 W 953392, at *2.

B.

Wth regard to the post-term nation proceedi ngs, the

| CA, despite (1) being “troubled by the inpact of the imed ate
di scharge of [Petitioner’s] standby attorney in the Term nation
Oder,” id., (2) “particularly in light of [the court’s]
assessnment of [Petitioner’s] mental health status[,]” id.,
(3) recognizing that “[Petitioner’s counsel] failed to preserve

[Petitioner’s] rights to challenge the Term nation Order by
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failing to immediately file a motion for reconsideration[,] 1id.,

(4) and herself later describ[ing] her performance as falling
below the level of competence required to protect [Petitioner s]
rights in this case[,] 1d., conclude[d] that [the court] did
not err in declining to grant [Petitioner] relief based on
ineffective assistance of counsel[,] 1id. That decision was
based on the ICA s determination that [Petitioner] has not
identified to this court a single appealable issue that could
have been raised had counsel preserved her rights to an appeal
from the Termination Order. 1d.

The ICA recited the definition of an appealable as an
error or omission by counsel, judge, or jury resulting in the
withdrawal or substantial impairment of a potentially meritorious

defense. Id. (quoting Dan v. State, 76 Hawai i 423, 432-33, 879

P.2d 528, 537-38 (1994)); see also Briones, 74 Haw. at 465-67,

848 P.2d at 977-78 (quoted supra). However, in Dan and iIn
Briones, upon which Dan relied, the defendants claiming
ineffective assistance of appellate counsel i1n fact filed a
timely appeal. Thus, neither Dan nor Briones presents the same

circumstance as in this case, in which Petitioner s counsel

forfeited Petitioner s right to appeal altogether, by failing to

Tile a motion for reconsideration.

Briones requires that counsel inform[] him or herself
enough to present appropriate appealable issues in the first

instance| .] 74 Haw. at 465, 848 P.2d at 977. By counsel s own
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adm ssion, that standard was not nmet in this case, as counsel
allowed the filing date to |lapse, and sinply failed to file a
nmotion for reconsideration as the necessary prerequisite for a
tinely appeal, or, by her own adm ssion, even to neet with
Petitioner in 2005. Counsel did not make an informed decision
t hat no appeal abl e i ssues existed such that an appeal was

unnecessary, but failed to make any decision at all.?! Such

representation manifestly falls below the | evel of conpetence
required of attorneys in a term nation proceeding. For these
reasons, | would hold that the court abused its discretion in
denying Petitioner’s Rule 60 Motion. Therefore, the |ICA gravely
erred in concluding that “[the court] did not err, in declining
to grant [Petitioner] relief based on ineffective assistance of
counsel .” RGB, 2000 w 953392, at *2.

C.

In opposition to the foregoing, the majority states
three reasons for not “inporting crimnal |aw concepts directly.”
Maj ority opinion at 52-55. These reasons do not justify the
majority’s rejection of the ineffective assistance standard used
in crimnal cases.

1.
The majority’s first reason is that the right to

counsel in the crimnal context is based on the Sixth Anendnent

10 Whi |l e Yonenori rendered ineffective assistance to Petitioner with

respect to her failure to file the motion for reconsideration, the record
reflects that Yonenori’'s actions were not due to ill-will or bad faith.
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of the United States Constitution and article I, section 14 of
the Hawai ‘i Constitution and the right to counsel in termnation
of parental rights proceedings is based on the Due Process O ause
in the Fourteenth Anendnent and the due process clause in article
|, section 5 of the Hawai ‘i Constitution.

O course, the Sixth Arendnent does not apply directly
to the states, but through the Due Process C ause of the
Fourteenth Amendnent.?* Furthernore, it is not the source of the
right that triggers the right to appoi ntnent of counsel, but the

i mportance of the defendant’s personal liberty interest. See

Lassiter, 452 U S. at 26 (recognizing that “as a litigant’s
interest in personal liberty dimnishes, so does his right to
appoi nted counsel”). The majority in Lassiter stated that “it is
not sinply the special Sixth and Fourteenth Amendnents right to
counsel in crimnal cases, which triggers the right to appointed
counsel” and that the Due Process C ause of the Fourteenth

Amendnent requires “a right to appoi nted counsel even though

proceedi ngs may be styled ‘civil’ and not ‘crimnal.’” 1d.

(quoting In re Gault, 387 U.S. 1, 41 (1932)) (enphasis omtted

and enphases added). Therefore, that the source of aright to

1 See Kansas v. Ventris, -- U S. --, 129 S.Ct. 1841, 1844-45 (2009)
(right to counsel under the Sixth Amendment applies to the states through the
Fourteenth Amendment); Lassiter, 452 U S. at 35 (“The decision . . . that the

Si xth Amendment right to counsel did not apply to the States and that the due
process guarantee of the Fourteenth Amendment permitted a flexible
case-by-case determ nation of the defendant's need for counsel in state
crimnal trials-was overruled in G deon v. Wainwright, 372 U.S. [335,] 345
[(1963).]"); G deon, 372 U.S. at 342 (“A provision of the Bill of Rights which
is ‘fundamental and essential to a fair trial’ is made obligatory upon the
[s]tates by the Fourteenth Amendment.”).
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counsel may differ is not only an unremarkabl e proposition; it is
immaterial. As Lassiter itself recognized, that the right to
counsel in the crimnal cases and in parental rights cases
originate in different constitutional clauses does not alter the
fact that each inplicates a right to counsel whether the
proceeding is denom nated as civil, as in termnation
proceedi ngs, rather than crimnal.

2.

The majority’ s second reason that “there are
substantial differences in the purposes of crimnal as opposed to
term nation of parental rights[,]” majority opinion at 52, is
unper suasi ve. > These differences could not have escaped the
Lassiter court and made no difference in the assessnent of the
need for counsel. The considerations for affording indigent
def endants the right to counsel in crimnal and term nation
proceedi ngs are the sane.

The right to counsel in crimnal cases is “designed to
assure fair trials before inpartial tribunals in which every
def endant stands equal before the law.” G deon, 372 U S. at 344.

G deon held that “any person hailed to court, who is too poor to

12 The majority argues that “a civil [term nation] proceeding focuses

on the best interest of the child and not on guilt or innocence,” that
“procedural rules governing crim nal cases are not necessarily applicable or
even desirable in [fam ly] courts,” that the “burden of proof in term nation
cases is clear and convincing evidence rather than proof beyond a reasonable
doubt” and that “judicial involvement is rmuch more intensive than it is in the
usual crimnal case.” Majority opinion at 52-53 (citations omitted). These
di fferences apparently were not considered relevant by the Lassiter majority
or dissent.
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hire a | awyer, cannot be assured a fair trial unless counsel is

provided for him” |1d. G deon reasoned that there was a

di sparity in the resources and know edge of the |aw between the
State and the unrepresented defendant as “[g]overnnents, both
state and federal, quite properly spend vast suns of noney to
establish machinery to try defendants accused of crine[,]” id.,
while on the other hand “[e]ven the intelligent and educated
| ayman has small and sonetines no skill in the science of law,]”
id. at 345. “[An intelligent and educated | ayperson] is
i ncapabl e, generally, of determning for hinself whether the
indictnment is good or bad [and is] unfamliar with the rules of
evidence.” 1d. “Left without the aid of counsel he may be put
on trial wthout a proper charge, and convicted upon inconpetent
evi dence, or evidence irrelevant to the issue or otherw se
inadm ssible.” I1d. Thus, “[h]e lacks both the skill and
know edge adequately to prepare his defense, even though he have
[sic] a perfect one.” 1d.

Simlarly, the majority in Lassiter recognized that
“the ultimate issues” in a termnation case “are not al ways
sinple[.]” 452 U S. at 30. “Expert nedical and psychiatric
testinony, which few parents are equi pt to understand and fewer
still to confute, is sonetinmes presented.” 1d. The “legal
standard agai nst which the [] parent is judged . . . adds another
dinmension to the conplexity of the termnation proceeding[,]” id.

at 44 (Bl acknmun, J., dissenting, joined by Brennan, J. and
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Marshall J.), as the “legal issues posed by the State . . . are
neither sinple or easily defined[,]” id. at 45, and the “standard
is inprecise and open to the subjective values of the judge[,]”
id.

There is a “gross disparity in power and resources
between the State and the uncounsel ed indigent parent.” 1d. at
44 (Bl ackmun, J., dissenting, joined by Brennan, J. and Marshal
J.). “[T]he State’s counsel [] is an expert in the |egal
st andards and techni ques enpl oyed at the term nation proceedi ng”
and “has access to public records concerning the famly[,]” to
“prof essional social workers who are enpowered to investigate

and testify against the parent[,]” and to “experts in
famly relations, psychology, and nedicine to bolster the State’s
case.” 1d. at 43 (Blackmun, J., dissenting, joined by Brennan,
J. and Marshall J.).

Moreover, as the Lassiter mpjority stated, “parents [in
term nation proceedings] are likely to be people with little
education,” “have had uncommon difficulty inlife,” and are
“thrust into a distressing and disorienting situation.” 1d. at
30. A “parent cannot possibly succeed wthout being able to
identify material issues, devel op defenses, gather and present
sufficient supporting nonhearsay evidence, and conduct cross-
exam nation of adverse witnesses.” |d. at 45-46 (Bl ackmun, J.,

di ssenting, joined by Brennan, J. and Marshall J.). The Lassiter

maj ority recognized that the State “shares the parent’s interest
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in an accurate and just decision[,]” which is “nost |likely to be

obtai ned through the equal contest of opposed interests.” |d. at

28 (enphasis added). Further, the State’'s “urgent interest in
the welfare of the child,” id. at 27, “may perhaps best be served
by a hearing in which both the parent and the State . . . are

represented by counsel, w thout whomthe contest of interests may

becone unwhol esonely unequal [,]” id. at 28 (enphasis added).

G ven the sonetines conpl ex issues presented at
termnation proceedings, the State’'s “gross disparity in power
and resources[,]” and the | aypersons’ inability to adequately
represent thenselves, affording counsel in parental term nation
cases acconplishes the sane purpose as affording counsel for
i ndi gent persons in crimnal cases -- the assurance of “fair
trials before inpartial tribunals in which every defendant stands
equal before the law.” Gdeon, 372 U. S. at 344. Thus, the
pur poses of appointing counsel for indigent persons share a
commonal ity in crimnal and term nation proceedi ngs that conpel
adoption of a crimnal standard for effective assistance of
counsel

3.

The majority’s third reason is that the “interests
inplicated by crimnal and term nation of parental rights are
substantially different.” Majority opinion at 53. Respectfully,
this reason is incongruous in light of the foregoing judicial

statenents likening crimnal and term nation proceedi ngs to each
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ot her and the adoption of guaranteed counsel in term nation
proceedings in forty-five states.

“[T]he interest of parents in the care, custody, and
control of their children-is perhaps the ol dest of the
fundanmental |iberty interests recognized by [the Suprene Court].”

Troxel v. Ganiville, 530 U S. 57, 65 (2000). As the Lassiter

maj ority acknow edged, “a parent’s desire for and right to ‘the
conpani onshi p, care, custody and managenent of his or her
children” is an inportant interest that ‘undeniably warrants
def erence and, absent powerful countervailing interest,

protection.’” 452 U. S. at 27 (quoting Stanley v. Illinois, 405

U S 645, 651 (1972)). Thus, to reiterate, “[a] parent’s
interest in the accuracy and justice of the decision to term nate

his or her parental status is . . . a commanding one.” |d.

(enphasi s added). “The fundanental significance of the liberty

interest at stake [in term nation proceedings] is undeniable.”

Id. at 43 (Bl ackmun J., dissenting, joined by Brennan, J. and
Marshal |, J.) (enphases added).

“Atermnation of parental rights is both total and
irrevocabl e” and “l eaves the parent with no right to visit or
communicate with the child, to participate in, or even know
about, any inportant decision affecting the child s religious,
educational, enotional or physical developnment.” 1d. at 39.
“This deprivation is of critical significance” and “[s]urely

there can be few | osses nore grievous than the abrogation of
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parental rights.” 1d. As discussed supra, this court has al so
hel d that “parents have a fundanental liberty interest in the

care, custody, and nmanagenent of their children[.]” Doe, 99
Hawai ‘i at 533, 57 P.3d at 458 (enphasis added). Respectfully,

gi ven the | ongstanding recognition of the liberty interest in the
care, custody, and control of one's children by the Suprene
Court, the grievous nature of termnations, and this court’s
acknow edgnent that parents have a “fundanental |iberty interest”
with respect to their children, the majority’s assertion that a
parent’s |liberty interest is sonehow | ess inportant or
“substantially different[,]” majority opinion at 53, rings
hol | ow.

Moreover, in asserting that the “term nation of
parental rights proceedings inplicate the interests of the child
in having a pronpt and permanent resolution” of his or her
custody status, majority opinion at 53-54, the majority assunes
that a natural parent’s position is contrary to the child s best
interest. But the best interests of the child is best served

when both sides are equally represented. See Lassiter, 452 U. S.

at 28. Inlnre Emlye A, 9 Cal. App. 4th 1695, 1699, 12 Cal.

Rptr. 2d 294, 298 (Cal. App. 1992), a father appeal ed the | ower
court’s order contending, in part, that he was deprived of the
effective assistance of his first attorney at the jurisdiction
hearing. The California Court of Appeals concluded that the

father in this case had “a constitutional right to counsel in
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dependency proceedings,” and was “entitled to effective

assi stance of counsel.” 1d. at 1707, 12 Cal. Rptr. 2d at 301.
That court recogni zed that sone courts “have held or stated in
dicta that a parent may not seek reversal of an order in a
dependency proceedi ng on the grounds of inconpetency of counsel,
using the rationale that the paramount concern is the child' s

wel fare,” but rejected that view Id. at 1707 n.9, 12 Cal. Rptr.

2d at 301 n.9.

[Tl he inplicit and erroneous assunption on which this
reasoning is based is that the child's welfare has been
served by the interruption of the parents' custody and
control despite the fact that the child's parents were not
effectively represented during the proceedings. Can it be
said that it is in the best interest of a child to be taken
fromthe accustomed custody and control of his or her parents
when there has not been a fair hearing related to the need
for such intervention?

Id. (enphasis added). Furthernore, reversal does “not necessarily
mean that the status quo is reinstated and that the child can no
| onger be protected. . . . [I]t sinply requires that the
proceedi ngs be reconducted because the parents were not properly
represented.” 1d.

The majority’s viewin the instant case that “parental
proceedings inplicate the interests of the child in pronpt and
per manent resol ution” erroneously assunes that the child s best
interest can only be served by the term nation of Petitioner’s
parental rights even though Petitioner was not effectively
represented during her appeal. Even the Lassiter majority would
not go so far. According to Lassiter, while “the State has an

urgent interest in the welfare of the child,” “it shares the
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parent’s interest in an accurate and just decision.” Lassiter,

452 U. S. at 27 (enphasis added). To reiterate, because “accurate
and just results are nost likely to be obtained through equal
contest of opposed interests,” “the State’s interest in the

child s best interest nay perhaps best be served by a hearing in

whi ch both the parent and the State acting for the child are

represented by counsel, wi thout whomthe contest of interests nay

becone unwhol esonely unequal .” 1d. at 28 (enphasis added).

D.
After reciting three reasons for not “inporting crimnal
| aw concepts directly,” the majority purportedly adopts “a

fundanental fairness test” from State ex rel. Juvenil e Department

of Multnomah County v. Geist, 796 P.2d 1193 (O. 1990)

[ hereinafter Geist I1], affirmng on other grounds, State ex rel.

Juv. Dep’t v. Geist, 775 P.2d 843 (O. Ct. App. 1989) [hereinafter

Ceist 1]. In Geist Il, nother, on direct appeal to the O egon
court of appeals, sought review of the Oregon circuit court’s
order termnating her parental rights. 1d. at 1196. The court of
appeal s refused to review nother’s claimthat her trial counse
was i nadequate because the | egislature had not created an

appropriate forumin which to bring a direct appeal.

“I E] ven though we can accept nother's assertion of a right to
conmpetent and effective counsel under the statute, direct
appeal on the trial court record is not the appropriate
forum The |l egislature has not created a special forum as
it has in crimnal matters (ORS 138.510-0ORS 138.680), and
there is no source from which we may derive the authority to
create one. We hold that the question of the effectiveness
of counsel may not be reviewed on direct appeal.”

|d. at 1200 (quoting Geist |, 775 P.2d at 848). However, the
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Oregon Suprene Court decided that “[a] bsent an express | egislative
procedure . . . , this court may fashion an appropriate
procedure[,]” id., that “any challenges to the adequacy of
appointed trial counsel nust be reviewed on direct appeal,” id. at
1201, and that “a standard which seeks to determ ne whether a
term nation proceeding was ‘fundanentally fair[,]’” id., nmust be
adopted. Under this “fundanental fairness test,” a parent “nust
show, not only that [the parent’s] trial counsel was inadequate,

but al so that any inadequacy prejudi ced [the parent’s] cause to

the extent that [the parent] was denied a fair trial, and
therefore, that the justice of the circuit court’s decision is
called into serious question.” |1d. at 1204 (enphasis added).
That court concluded that “nother’s trial counsel represented her
with professional skill and judgnent” and on de novo review,
concl uded that the evidence justified term nating nother’s
parental rights. 1d. at 1205.

Q her jurisdictions, however, have criticized the Geist
Il test by pointing out that there is little practical difference

between the Geist Il test and the test of ineffective assi stance

of counsel in crimnal cases as set forth in Strickland. See L. W

v. Dep’t of Children & Famlies, 812 So. 2d 551, 554 (Fla. App.

2002) (declining to follow the fundanental fairness test because
“I[i]t is not clear to us how these civil standards of ineffective
assi stance of counsel [such as the fundanental fairness test

enployed in CGeist I1] differ in practice fromthe crim nal
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standard announced in Strickland”); New Jersey Div. of Youth &

Famly Servs. v. B.R, 929 A 2d 1034, 1038 (N.J. 2007) (declining

to adopt the fundanental fairness test because the court “see[s]

little practical difference between the [Geist Il and Strickl and]

standards”); In re Termnation of Parental Ri ghts of Janes WH.,

849 P.2d 1079 (N. M App. 1993) (describing Strickland as the

majority position and noting that while “contrary authority [such
as Ceist 11] appears to provide |esser standards, . . . we are not
certain that the result reached woul d have been different under

the crimnal |law standard [of Strickland]”); State in Interest of

E.H. v. AH, 880 P.2d 11, 13 n.2 (Utah App. 1994) (“W believe

that Geist [Il] essentially adopts the Strickland test in hol ding

that the parent nmust show i nadequat e performance by counsel and
that the inadequacy prejudiced the parent's case.” (Cting Ceist
11, 796 P.2d at 1204.)).

In Strickland, the Suprene Court adopted the federal

standard for ineffectiveness of counsel in a crimnal proceeding,
to the effect that (1) “counsel’s performance was deficient[,]”
466 U. S. at 687, and (2) counsel’s “deficient performance

prejudi ced the defense[,]” id., -- i.e, there nust be “a
reasonabl e probability, that but for counsel’s unprofessional

errors, the result of the proceedi ng woul d have been different[,]”

id. at 694 (enphases added). This court has expressly rejected

the Strickl and st andard. Bri ones, 74 Haw. at 462, 848 P.2d at 976

(“We have declined, however, to adopt the federal standard for
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reviewing trial counsel’s performance.” (Citation omtted.));
Smth, 68 Haw. at 310 n.7, 712 P.2d at 500 n.7 (criticizing the
Strickland test as being “unduly difficult for a defendant to

meet.”). In rejecting the Strickland standard, this court

criticized the federal prejudice requirenent:

One need not be a | awyer to appreciate the difficulty of
meeting the prejudice requirement established by the Court.
G ven the inherent subjectivity of determ ning whether past
results would probably have been different, defendants will
successfully prove clear cases of prejudice only where there
is evidence that they should not have been convicted

|d. at 310, 712 P.2d at 500 (quoting Genego, The Future of

Ef fecti ve Assi stance of Counsel: Per f or mance St andards and

Conpet ent Representation, 22 Am Cim L. Rev. 181, 199).

In Briones, this court explained that the Strickl and

standard was “too burdensone for defendants to neet” because the

“prejudice requirenment [is] al nost inpossible to surnount.”

Federal cases concerning effective assistance of tria
and appellate counsel rely on the standard enunciated in
[Strickland], a test criticized as being too burdensome for
def endants to meet because it inposes a double burden upon
def endants trying to show their counsel's ineffective
assistance, resulting in a prejudice requirement al nost
i mpossible to surnount. [Smith], 68 Haw. [at] 310 n. 7, 712
P.2d [at] 500 n. 7 []. Strickland required not only that
trial counsel's action or omi ssion be an "unprofessiona

error," but that that error resulted in a "reasonabl e
probability that . . . the result of the proceedi ng would
have been different."” 466 U. S. at 694[.]

Briones, 74 Haw. at 462, 848 P.2d at 976 (enphases added). Thus
this court concluded that “[t]he holding in Smth specifically

rejected the standard enunciated in Strickland.” 1d.

Unli ke the standard adopted in Hawai ‘i, both Strickl and

and Geist Il require that persons challenging the adequacy of

counsel denonstrate that, if not for their counsel’s
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i neffecti veness, the outcone of the case would be different. As

noted above, Strickland describes its prejudice prong as

requiring “a reasonable probability that, but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have
been different.” Simlarly, Geist Il will not require reversal

or remand where “on de novo review of the record, the review ng

court is satisfied . . . that even wth adequate counsel, the
result inevitably, would have been the sane.” 796 P.2d at 1204
(enphasis added). In affirmng the circuit court’s decision,
Geist Il concluded that there was no “reasonabl e |ikelihood that

a remand to the circuit court would produce evidence to establish

trial counsel’s inadequacy, or that any deficiency of counsel

affected the outcone of the term nati on proceedings.” |1d. at

1205 (enphasi s added).

Requiring a show ng that the result would not
i nevi tably have been the sanme in order to qualify for remand or
reversal inposes an identical burden on parents in termnation
proceedi ngs as on defendants in federal crimnal cases under
Strickland. As noted before, this court has rejected the
Strickland standard “[g]iven the inherent subjectivity of
determ ni ng whet her past results woul d probably have been
different.” Smth, 68 Haw. at 310, 712 P.2d at 500. In ny view,
then, this court nust also reject the Geist Il test because, |ike
Strickland, there is an “inherent subjectivity” in determning

whet her the outcone of the case would or would not be
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“inevitably” the sanme and, |ike Strickland, inposes “a

requi renent al nost inpossible to surnount.” See Briones, 74 Haw.

at 462, 848 P.2d at 976. Hawaii’'s ineffective assistance
standard in the crimnal context, on the other hand, is
significantly | ess demanding, allow ng parties to prove

i neffective assistance of counsel w thout a showi ng of **actual
prejudi ce” and instead requiring “an eval uation of the possible,
rat her than probable, effect of the defense on the decision
maker.” Dan, 76 Hawai ‘i at 427, 879 P.2d at 532 (quoting

Briones, 74 Haw. at 464, 848 P.2d at 977). Respectfully, it is
illogical and unfair for this court to inpose a stricter standard
on parents in famly court proceedings than on defendants in
crimnal court proceedings where this court has recogni zed that
parents in term nation proceedi ngs “have a substantial |iberty
interest . . . protected by the due process clause of article |
section 5 of the Hawai ‘i Constitution.” Doe, 99 Hawai ‘i at 533,
57 P.3d at 458. As stated before, the “Due Process C ause of the
Fourteenth Amendnent entitles a defendant in a crimnal case to

representation by counsel [and] appl[ies] with equal force to a

case of [parental ternmination].” Lassiter, 452 U S. at 60

(Stevens, J., dissenting). Thus, inasnmuch as (1) other
jurisdictions have criticized Geist Il for having “little

practical difference” fromthe Strickland standard, (2) this

court has rejected Strickland because of its prejudice

requi renment, (3) Ceist Il inposes a prejudice requirenment |ike
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that in Strickland, and (4) Geist Il would inpose a heavier

burden on parents than on crimnal defendants to denonstrate
i neffective assistance of counsel, the Geist Il test should be
rejected and the | CA's anal ogue of Hawaii’s crimnal standard
shoul d be applied to questions of ineffective assistance in
term nati on cases.

I X.

A

“I'l]t is well settled that this court may relax the

deadline for filing a notice of appeal ‘where justice so
warrants’ and ‘the untinely appeal had not been due to the

defendant’s error or wilful inadvertence.’” State v. Shinyanms,

101 Hawai ‘i 389, 393 n.6, 69 P.3d 517, 521 n.6 (2003) (quoting
State v. Caraballo, 62 Haw. 309, 312, 315, 615 P.2d 91, 94, 96

(1980)). In numerous cases, and under varying circunstances,
this court and the I CA have heard appeals in crimnal cases
despite the fact that the attorney failed to perfect the appeal,

or that the appeal was not tinely filed. See, e.g., State v.

Ontiveros, 82 Hawai ‘i 446, 448, 923 P.2d 388, 390 (1996)
(declining to dismss, although “[t]echnically, the conviction
was not properly appeal ed[,]” because “we have established, as a
general proposition, that counsel’s failure to perfect an appeal
in a crimnal case does not preclude an appellant’s right to

appeal ”); State v. Knight, 80 Hawai ‘i 318, 323-24, 909 P.2d 1133,

1138-39 (1996) (declining to dismss the appeal “[i]n the
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interest of justice” because, “[n]otw thstandi ng counsel’s
failure to conply with the tinme requirenents of HRAP Rule 4(b),
Knight, as a crimnal defendant, is entitled, on his first
appeal, to effective counsel who may not deprive himof his
appeal by failure to conply with procedural rules”); State v.
Erwin, 57 Haw. 268, 269, 554 P.2d 236, 237-38 (1976) (refusing to
di sm ss the appeal although it was “inescapable that tinely
filing of the notice of appeal did not take place[,]” because “it
is clear that an indigent crimnal defendant is entitled, on his
first appeal, to court-appointed counsel who may not deprive him
of his appeal by electing to forego conpliance with procedural

rules”); State v. G aybeard, 93 Hawai ‘i 513, 518, 6 P.3d 385, 390

(App. 2000) (declining to dism ss because “our appellate courts
have ignored formal jurisdictional defects that are due to the
derelictions of a crimnal defendant’s attorney”); State v.
Maunmal anga, 90 Hawai ‘i 96, 99-100, 976 P.2d 410, 413-14 (App.
1998) (although “[the d]lefendant filed his notice of appeal
fifty-nine days late[,]” holding that “the interests of justice
require us to hold that [the d]lefendant’s failure to conply with
HRAP Rul e 4(b) does not preclude his right to appeal”); State v.
Ahl o, 79 Hawai i 385, 391-92, 903 P.2d 690, 696-97 (App. 1995)
(where defendant was financially unable to obtain counsel and
appel | ate counsel was | ate-appointed, holding that, “[u]nder

t hese circunstances, faulting [the d]efendant for his failure to

conply with the 30-day rule would | ead to harsh and unj ust
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results”). As discussed above, the liberty interests at stake in
a termnation proceeding nmake it far nore akin to a crim nal
proceeding than a typical civil matter.

The rational e underlying some of the foregoing cases
was that the defendant was deni ed due process due to counsel’s
failure to perfect the appeal. In Erwin, this court agreed with
the State “that a notice of appeal conplying with [Hawai ‘i Rul es
of Crimnal Procedure] Rule 37(b), was not filed within the
ten-day period prescribed by Rule 37(c).” 57 Haw. at 269, 554
P.2d at 237. This court further conceded that “[n]o provision is
made in Rule 37 for an extension of tine to appeal in a crimnal
case[,]” and “[t]inely filing of a notice of appeal has been held
to be a jurisdictional requirement.” |d. at 269, 554 P.2d at
238. Nevertheless, this court “den[ied] the notion to dismss
t he appeal and proceed[ed] to consideration of the nerits,”

because “it is clear that an indigent crinnal defendant is

entitled, on his first appeal, to court-appointed counsel who nay

not deprive himof his appeal by electing to forego conpli ance

with procedural rules[,]” and “failure by appoi nted counsel to

commence the sinple steps for appeal is a blatant denial of due

process.” 1d. (enphasis added) (internal quotation marks and
citation omtted).

I n Kni ght, defendant’s counsel failed to tinely file
the notice of appeal based upon negligence on the part of his

secretary. 80 Hawai ‘i at 323, 909 P.2d at 1138. This court
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noted that, “[a]s a general rule, conpliance with the requirenent
of tinmely filing of a notice of appeal is jurisdictional, and we
must di sm ss an appeal on our notion if we lack jurisdiction.”
Id. (internal quotation marks and citation omtted). However,
“[1]n the interest of justice, [this court] decline[d] to dismss
this appeal and [] address[ed] the nerits of Knight's alleged
points of error[,]” id. at 324, 909 P.2d at 1139, because “we
have permtted bel ated appeal s under certain circunstances,
namel y, when defense counsel has inexcusably or ineffectively
failed to pursue a defendant’s appeal froma crimnal conviction
inthe first instance[,]” id. at 323, 909 P.2d at 1138 (brackets,
ellipsis, internal quotation marks, and citation omtted).
Petitioner, then, should be allowed to perfect her direct appeal,
just as persons charged with crinmes have been permtted to do
because of counsel’s ineffective late or inperfect filing of an
appeal .
B.

Per haps acknow edgi ng that our precedent woul d mandate
that Petitioner be permtted to file a direct appeal, the
maj ority places additional burdens on parents not inposed on
crimnal defendants in this state, stating in a footnote that,

“even if the holding in [Roe v. [Flores-Otega, [528 U S. 470

(2000),] were to apply . . . [,] counsel’s failure to file a
notice of appeal will only be considered per se ineffective where

the party has specifically instructed his or her counsel to file
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a notice of appeal.” Majority opinion at 55 n.24 (citing 528

U S at 477) (enphasis added).

In Flores-Ortega, a crimnal defendant sought habeas

corpus relief alleging that his defense counsel had been
ineffective in failing to file a notice of appeal. 528 U S. at
474. The Court noted that counsel’s actions in failing to file
an appeal ranged between “two poles.” 1d. at 477. On one pole,
the Court recognized that “a | awyer who disregards specific
instructions fromthe defendant to file a notice of appeal acts
in a manner that is professionally unreasonable.” 1d. (citing

Rodriquez v. United States, 395 U. S. 327 (1969). At the other

pol e, “a defendant who explicitly tells his attorney not to file
an appeal plainly cannot |ater conplain that, by follow ng his
instructions, his counsel perfornmed deficiently.” 1d. (citing

Jones v. Barnes, 463 U.S. 745, 751 (1983) (enphasis in original).

The question presented in Flores-Otega “[lay] between two pol es”

because the defendant had not “clearly conveyed his wshes [to
appeal] one way or the other[.]” 1d.

In deciding the question that |ay between the two
pol es, the Suprene Court rejected the rule in the First and Ninth
Crcuits that “[c]ounsel nust file a notice of appeal unless the

def endant specifically instructs otherwise,” and that failure to

do so “is per se deficient.” 1d. at 478. The Suprene Court held
such a rule was “inconsistent with,” id., the two-part test in

Strickland, id. at 477. Wth regard to the first part, the Court
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determ ned that “where the defendant neither instructs counsel to
file an appeal nor asks that an appeal be taken,” the appropriate
test is to first ask “whether counsel in fact consulted with the
def endant about an appeal.” 1d. at 478. |If counsel has
consulted with the defendant, then “[c]ounsel perfornms in a
prof essional |l y unreasonabl e manner only by failing to follow the
defendant’s express instructions with respect to an appeal.” 1d.
| f counsel had not consulted with defendant, the question becones
“whet her counsel’s failure to consult with the defendant itself
constitutes deficient performance.” |1d.

Wth regard to the second part, which requires a
def endant to show prejudice fromcounsel’s deficient performance,

the court “followed the pattern established in Strickland .

requiring a showi ng of actual prejudice (i.e., that, but for

counsel’s errors, the defendant m ght have prevailed)[.]” 1d. at
484 (enphasis added). The Court rejected the per se prejudice
rul e because it “ignore[d] the critical requirenent that

counsel s deficient performance nust actually cause the

forfeiture of the defendant’s appeal” and held, instead, that “a
def endant nust denonstrate that there is a reasonable probability

that, but for counsel’s deficient failure to consult with him

about an appeal, he would have tinely appealed.” 1d. (enphases
added) .

Qobviously, Flores-Ortega is not applicable to this case

or in this jurisdiction. First, Flores-Otega observed that “the
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gquestion presented [in the case |ay] between [] two pol es”
because the defendant had not “clearly conveyed his wshes [to
appeal] one way or the other.” 528 U S. at 477. The Court

not ed, however, that if a |lawer “disregard[ed] specific
instructions fromthe defendant to file a notice of appeal,” then
he “act[ed] in a manner that is professionally unreasonable.”

Id. (citing Rodriquez v. United States, 395 U S. 327 (1969).

Here, Petitioner clearly conveyed her desire to appeal the

Term nation Order but was unsuccessful only because Yonenori was
ineffective in failing to file the notion for reconsideration.
Thus, the case here does not “lie between those two poles,” id.,
but, if anything, lies at the first pole where “a | awer

di sregards specific instructions fromthe defendant to file a
notice of appeal,” id.

Second, Flores-Otega applied the Strickland test,

whi ch requires a defendant to prove that “but for counsel’s
deficient failure to consult[,] he would have tinely appeal ed.”

466 U.S. at 484. This court has rejected Strickland' s

requi renent as being “too burdensone” and “al nost inpossible to
surnount.” Briones 74 Haw. at 462, 848 P.2d at 976. For the
reasons stated supra, it would be inconsistent and unwarranted
for this court to inpose an ineffective assistance standard on

parents nore burdensone than that placed on crimnal defendants.
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X

As recounted before, despite the court’s determ nation
that “[Petitioner] suffers froma nental health condition that
di storts her perceptions of people and this causes her to cone
into conflict with and to refuse to cooperate with people that
are trying to help her[,]” as noted by the ICA the court
unil aterally and sua sponte dism ssed Petitioner’s trial counsel.
At the point of discharge, no counsel was substituted in place of
di scharged counsel. Hence, Petitioner was w thout counsel during
a crucial period followng the term nation hearing, from
March 11, 2005, through March 29, 2005. Petitioner was not
schooled in the | aw and presumably was unaware of the requirenent
that a notion for reconsideration was required to be filed. As
recogni zed in K L.J., discussed supra, “[a] parent who is w thout
the aid of counsel in marshalling and presenting the argunents in
his favor will be at a decided and frequently decisive
di sadvant age. ” 813 P.2d at 280. New y-appointed counsel,
Yonenori, had two days in which to file a tinmely notion for
reconsi deration of the court’s Term nation Order in order to
preserve Petitioner’s right to subsequently challenge that O der
by appeal. Yonenori did not.

Petitioner’s counsel therefore ineffectively failed to
pursue Petitioner’s appeal in the first instance. Yonenori
herself admtted that her failure to immediately file the notion

for reconsideration fell below the | evel of conpetence required
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to protect Petitioner s rights.® As a result of Yonemori s
ineffective assistance, Petitioner s direct appeal was later
rejected by this court for lack of jurisdiction because
Petitioner had failed to timely file a motion for reconsideration
as required by HRS § 571-54. Thus, Petitioner was permanently
deprived of one of the most basic liberties under our
constitution, never having had the opportunity to challenge the
findings of fact and conclusions of law supporting the
Termination Order by way of direct appeal .

As discussed iIn Knight, this court in the interest of

justice[,] 80 Hawar 1 at 324, 909 P.3d at 1139, has declined to

13 Relevant to Yonemori s level of competence, it is not entirely

clear from the record that Yonemori was aware, even after the fact, that a
motion for reconsideration had to be filed as a prerequisite to filing an
appeal, but only that she failed to timely appeal.

14 As noted before, HRS 8 571-54 no longer requires that a motion for
reconsideration be filed as a prerequisite to appeal in cases arising under
HRS chapter 587. With regard to the 2006 amendments, which removed the
requirement, the Committee on Judiciary and Hawaiian Affairs stated that

[t]he purpose of this measure is to eliminate the requirement for a motion
for reconsideration in the appellate process for child protective cases[,]
and further explained:

Under the current law, a party must first file a
motion for reconsideration with the family court judge who
issues a child protective order before the party may appeal
the order. This requirement means that the party must file
the motion for reconsideration, give notice of the motion to
the other parties, have a hearing, and obtain a decision
from the same judge who issues the order. Often, parties
may miss the deadline for filing the motion for
reconsideration and are thereafter estopped from challenging
the order on appeal.

Your Committee finds that this requirement builds
unnecessary delay into the appellate review system. To
speed the resolution of child protective services cases,
this measure will remove the motion for reconsideration as a
prerequisite to the appellate process.

Sen. Stand. Comm. Rep. No. 2245, in 2006 Senate Journal, at 1132 (emphases
added). Thus, the legislature specifically addressed the unfairness and delay
that results, in a case such as the one at bar, deleting the requirement that
a motion for reconsideration be filed prior to appeal.
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di sm ss an appeal “when defense counsel has inexcusably or
ineffectively failed to pursue a defendant’s appeal froma
crimnal conviction in the first instance[,]” id. at 323, 909
P.2d at 1138. Likewise, this court should permt Petitioner’s
appeal to be taken because Yonenori “ineffectively failed to
pursue [Petitioner’s appeal in the first instance.” |1d. Based
on the facts and circunstances in this case and the principle set
forth herein that due process requires effective representation
in termnation proceedings, in the interests of justice,
Petitioner should be allowed twenty days fromthe issuance of
this court’s judgnent to petition the court for reconsideration
pursuant to HRS 8 571-54, the denial of which is subject to
appeal in accordance with the statute.

Xl .

In arriving at the conclusion that there was no abuse
of discretion in denying Petitioner’s Rule 60(b) Mdtion, the
majority asserts that (1) “the delay . . . in determning
per manent custodi al status has a substantial negative inpact on
the interests of the child[,]” majority opinion at 58,

(2) Petitioner has failed “to identify any potentially
meritorious issues that could have been raised but for Yonenori’'s
failure to tinely appeal,” id. at 61, (3) “[Petitioner’s] Rule
60(b) Motion did not adequately establish that she did not play a
role in contributing to the delay in bringing the notion[,]” id.

at 62, and (4) Petitioner “failed to include in the appellate
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record any transcripts of proceedings relevant to determ ning
whet her the famly court abused its discretion[,]” id. at 63.
respectfully disagree with the nmgjority’s conclusion for the
reasons follow ng.
A

As to its first assertion, the majority argues that the
addi tional delay that would be caused by granting the Rule
60(b) (6) notion was a factor that weighed substantially in favor
of denying the notion and “[Petitioner] failed to establish an
entitlement to relief sufficient to overcone that factor.”
Majority opinion at 61. Additionally, the majority’ s assertion
that this opinion stands for the proposition that the “negative
i npacts on RGB of the delay in resolving her custodial status”
“shoul d not be considered in assessing [Petitioner’s Rule
60(b)(6)] notion[,]” id. at 3, is wong.

First, the equities in this case, such as the child' s
present status or the best interests of the child, are factors
that nmust be determ ned after Petitioner is given the opportunity

to present her side of the case. Cf. Lassiter, 452 U S. at 28

(recogni zing that “accurate and just results” are nost likely to
be obt ai ned when both sides are equally represented’); In re
Emlye A 9 Cal. App. 4th at 1699, 12 Cal. Rptr. at 298 (noting
that it is an “inplicit and erroneous assunption” to assune that
“the child s welfare has been served by the interruption of the

parents' custody and control despite the fact that the child's
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parents were not effectively represented during the

proceedi ngs”). Oherwise, only one side of the issues is
presented for our consideration. This court cannot reasonably
address the nerits of Petitioner’s position because Petitioner’s
direct appeal was dism ssed before Petitioner could submt briefs
on the nmerits. Thus, Petitioner is entitled to present her side
of the case.

By deciding the nerits of Petitioner’s case w thout
affording Petitioner her right to respond, the majority has
underm ned the legal calculus that includes the best interests of
the child. It should be the judicial process that determ nes the
result or outcome of the case, i.e, whether Petitioner had fair

and equal treatnment. As discussed supra, Lassiter recognizes

that, as “our adversary system presupposes, accurate and just
results are nost likely to be obtai ned through the equal contest
of opposed interests” and therefore “the State’s interest in the
child s welfare nmay perhaps best be served by a hearing in which
both the parent and the State acting for the child are
represented by counsel, w thout whomthe contest of interests may
becone unwhol esonely unequal.” 452 U. S. at 28.

In this vein, the majority’s assertion that inasnuch as

Petitioner failed to point to any alleged errors in the record,®

15 The majority states that (1) Petitioner’s Rule 60(b) motion

“contained no allegations whatsoever about what errors had occurred in the
famly court proceedings leading up to the entry of the Term nation Order[,]”
maj ority opinion at 3, and also that (2) “[Petitioner] ha[d] failed to point
to any alleged errors apparent in the record[,]” id. at 56.
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majority opinion at 3, 56, and reliance upon the court’s findings
because Petitioner “did not dispute the famly court’s [findings]
in her [Rule 60 notion], in her appeal to the ICA or in her
application to this court,” id. at 7 n.3, are fundanentally
unfair. Petitioner’s Rule 60(b) notion, her appeal to the |ICA
and application to this court did not concern the nerits of
Petitioner’s term nation but, instead, concerned whet her

Petitioner’s counsel, including Yonenori, was ineffective. The

Decl arati on of Counsel attached to Petitioner’s Rule 60 notion
asserted that “[Petitioner] was not afforded conpetent |egal
counsel and was therefore denied her constitutionally protected
due process and equal protection of the | aws under the Hawai ‘i
(Article I, Section 5), and United States of America Constitution
(14th anendnment)[.]” Petitioner’s appeal to the |ICA asserted
that “when [Petitioner] was appoi nted [ Yonenori], she |ost her
opportunity to have evidence reconsidered and effectively | ost
her right to file a tinely appeal” and “[w] hen the notice of
appeal was finally filed on [Cctober 17, 2006], the court herein
rejected the appeal as untinely.” Petitioner’s Application
asserted that “[Yonenori] failed to preserve [Petitioner’s] right
to an appeal fromthe Term nation Order” and “in allow ng the
appeal to run and in also not filing for post-judgnment relief
were clearly prejudicial to [Petitioner].” As discussed
supra, Petitioner was foreclosed fromchallenging the nmerits of

her parental term nation because Yonenori failed to properly
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preserve Petitioner’s appeal. It was because of the ineffective
assi stance provided by Yonenori that Petitioner’s direct appeal
was di sm ssed. Therefore, Petitioner has not had an opportunity
to challenge the findings or conclusions on the nerits on direct
appeal . Consequently, in fairness, Petitioner cannot be treated
as if she had had that opportunity.

Furthernore, the majority’ s argunent that this opinion
“relies in part on the famly court’s [findings] regarding
[Petitioner]’s nental health condition to dispute the propriety
of the famly court’s decision to discharge [Petitioner]’s
counsel, . . . and also relies on DHS s Answering Brief to the
| CA, which draws significantly fromthe [findings],” majority
opinion at 7 n.3, underscores a m sconception of the issues
presented. As discussed infra, because Petitioner has not been
afforded effective assistance of counsel on appeal, she has never
had a neani ngful opportunity to address the findings. Had
Petitioner been provided effective assistance of counsel, this
court could properly assess the court’s findings on the nerits.
Because Petitioner has not had an opportunity to address such
findings, both the majority and the dissent nust refer to
findings as yet unaddressed by Petitioner. But, those findings
relating to Petitioner’s nental illness and underlying her
i neffective counsel claimhave been addressed by both sides and

the 1CA. It is undisputed that (1) the court sua sponte

di scharged Petitioner’s trial counsel w thout any indication that
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new counsel had been substituted to take on Petitioner’s case,
(2) Petitioner was left w thout counsel for the first eighteen of
the twenty day period in which Petitioner needed to file her
nmotion to reconsider, a prerequisite to filing an appeal,
(3) Yonenori failed to file the required notion to reconsider,
and (4) Petitioner’s direct appeal was dism ssed for |ack of
jurisdiction. As discussed above, Petitioner asserted in her
Rul e 60 notion, in her appeal to the ICA and in her application
to this court, that Yonenori was ineffective. Therefore, it is
legally wong to use the findings on the nerits agai nst
Petitioner because Petitioner required conpetent counsel to
effectively respond to the findings in the first place. Because
this court dism ssed Petitioner’s direct appeal, the present
appeal concerns not the nerits of the termnation, but the
constitutional prerequisite that she have conpetent counsel in
order to respond to such findings. Thus, with all due respect,
the majority castigates Petitioner for the very reasons that she
shoul d have had effective counsel

Second, Petitioner had a right to bring a notion to
relieve her fromthe Term nation Order under Rule 60(b)(6). In
fact, the majority concedes that Petitioner’s Rule 60(b)(6)
notion “was an appropriate vehicle for raising ineffective

assi stance of counsel in the circunstances of this case.”?®

16 The majority’s note that “[o]Jur conclusion [] does not authorize a

challenge to the term nation of parental rights based on ineffective
assi stance of counsel in a case where adoption of the child has already taken
(continued. . .)
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Majority opinion at 42-43. It is inherently wong for the
majority to assert that the delay caused by the Rule 60(b)(6)
notion should “weigh substantially in favor of denying the
noti on” when Petitioner was entitled to bring a Rule 60(b)(6)

nmotion and the Rule 60 notion was necessitated not by her, but by

i neffective assistance of counsel. In penalizing Petitioner for
the del ay caused by appellate counsel in filing an invalid appeal
and wei ghing the delay “substantially in favor of denying the
nmotion[,]” the majority ignores the cause of the delay and
renders Petitioner’s right to bring a HFCR 60(b) (6) notion
meani ngl ess.
B

As to its second assertion, the mgjority
contradictorily faults Petitioner for not having a nmeritorious
def ense, despite its denouncenent of the crimnal standard in
term nation cases. The majority states, “In view of

[Petitioner’s] failure to identify any potentially neritorious

i ssues that could have been raised but for Yonenori’s failure to
tinmely appeal, the record does not establish that the proceedi ngs

were fundanmentally unfair.” Majority opinion at 61 (enphasis

8. .. continued)
place[,]” majority opinion at 43 n.20, is not an issue raised, argued, or
briefed by any party in this case. Nor is there a factual basis in the record
to support this issue. Thus, the majority’s note inmproperly decides an issue
not before this court. See, e.g., Kapuwai v. City & County of Honolulu, 121
Hawai ‘i 33, 41, 211 P.3d 750, 758 (2009); Trustees of Office of Hawaiian
Affairs v. Yamasaki, 69 Haw. 154, 171, 737 P.2d 446, 456 (1987); State v.
Fields, 67 Haw. 268, 274, 686 P.2d 1379, 1385 (1984); Wng v. Bd. of Regents,
Univ. of Haw., 62 Haw. 391, 394-95, 616 P.2d 201, 204 (1980).
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added). But, denonstrating that a potentially nmeritorious
defense exists is part of Hawaii’s crimnal standard for

i neffective assistance of counsel. As discussed supra, this
court has held that the ineffective assistance of appellate
counsel in the crimnal context “center[s] on whether counsel
informed himor herself enough to present appropriate appeal abl e
issues in the first instance.” Briones, 74 Haw. at 465, 848 P.2d
at 977. “An ‘appeal able issue’ is an error or om ssion by
counsel, judge, or jury resulting in the wthdrawal or

substantial inpairnent of a potentially neritorious defense.”

Id. at 465-66, 848 P.2d at 977 (enphasis added). Thus, while the
majority states that it adopts the “fundanental fairness test”
purportedly fromGCeist |11, in applying a neritorious defense
requirenent, the majority actually fashions a different test from
Ceist 1l. The majority’s test, as argued by it, enbodies a
“potentially nmeritorious defense” which is inconsistent with
Ceist 11 and, thus, abandons any resenblance to CGeist 11.
Furthernmore, the majority’s reliance on the |ack of a
so-called neritorious issue as a basis for denying a Rule
60(b) (6) nmotion is wong. Nowhere does HRFC 60(b)(6) require the
movant to show a neritorious defense. Hayashi required that a
nmovant “show that (1) the notion is based on sone reason ot her
than those specifically stated in clauses 60(b)(1) through (5);

(2) the reason urged is such as to justify the relief; and
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(3) the notion is nmade within a reasonable tine. 4 Haw. App. at
290-91, 666 P.2d at 174-75.

Additionally, a potentially meritorious defense
construct is inapplicable in this case. Wether a defendant has
a potentially neritorious defense is either raised during or
after a direct appeal. |In cases determ ning the question of

i neffective assi stance of appell ate counsel, petitioners have

first been afforded a direct appeal. See, e.g., Loher v. State,

118 Hawai ‘i 522, 532-34, 193 P.3d 438, 448-50 (2009) (requiring

t hat appell ate counsel have the opportunity to be heard on the

i ssue of whet her appell ate counsel rendered ineffective

assi stance on direct appeal by failing to raise an issue of

whet her defendant’s “forced” testinony violated his right against
self-incrimnation); Dan, 76 Hawai ‘i at 432-33, 879 P.2d at 537-
38 (affirmng the court’s conclusion that petitioner was not
denied the effective assistance of counsel when his appellate
counsel failed to file a notion for reconsideration of this
court’s nmenorandum opi nion affirmng his conviction); Briones, 74
Haw. at 468, 848 P.2d at 978 (holding that appell ate counsel was
i neffective on defendant’s direct appeal because counsel’s
failure to raise an appeal abl e issue was the “result of
constitutionally inadequate preparation”) (internal quotation

marks and citation omtted). Thus, as Loher, Dan, and Briones

reflect, only after a direct appeal is taken is review for a

meritorious defense undert aken. Unli ke in Loher, Dan, and
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Bri ones, Petitioner was not allowed a direct appeal due to
Yonenori’s ineffectiveness. Yonenori herself admtted that her
representation fell below the | evel of conpetence required to
protect Petitioner’s rights and as a result of Yonenori’s
i neffective assistance, Petitioner’s direct appeal was rejected
by this court.

C.

As to its third assertion, the magjority again faults
Petitioner for “not adequately establish[ing] that she did not
play a role in contributing to the delay in bringing the notion”
and for “not explain[ing] why [Petitioner] waited until March 10,
2006 before bringing Yonenori’s inaction to the attention of the
famly court.” Majority opinion at 62. To the contrary, the
record does establish that Petitioner was not at fault so as to
di squalify her from bringing the notion.

Wth respect to the first eighteen days after the
i ssuance of the Term nation Oder, the record reflects that
despite having denied Petitioner’s previous request to dismss
| opa as counsel for the termnation hearing, the court apparently

unilaterally and sua sponte dism ssed Petitioner’s counsel

wi t hout expl aining why trial counsel was dism ssed. As noted
before, no counsel was substituted at the point the court took it
upon itself to discharge counsel. As a result of the court’s
order, Petitioner was inproperly left w thout counsel for

ei ghteen out of the crucial twenty-day tinme period for filing her
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notion for reconsideration. As noted in detail in section

| V.B.3.b. supra, with respect to the period from March 29, 2005,
when Yonenori was appoi nted as counsel, until March 2006, the
record reflects that the delay was due to Yonenori’s ineffective
assi stance of counsel. Furthernore, the record also reflects
that Petitioner was diligent in filing a notice of appeal on

Cct ober 17, 2006, regarding the court’s ruling on her Rule 60
nmotion and Yonenori’s notion to withdraw. Petitioner did not

| earn that her October 17, 2006 appeal was prenmature until
January 12, 2007, when the I CA issued its opinion dismssing the
appeal for lack of jurisdiction. Shortly after the |ICA issued
its opinion on January 12, 2007, Petitioner, through new counsel,
tinely filed her Rule 60 Motion in this case.

Contrary to the majority’s assertion that “the record
does not reflect” the reasons “why [Petitioner] did not act
sooner with regard to Yonenori’s failure to tinely appeal,”
maj ority opinion at 62-63, Petitioner has provided the
“exceptional circunstances” to mtigate the delay. Adnonishing
Petitioner for the delay is unjust because the record in this
case, as stated supra, is replete with evidence of delay admtted
by appoi nted appel |l ate counsel during this period. Because the
record in this case established that any delay was due to the
i neffective assistance of appellate counsel, Petitioner carried
her burden under Hayashi and therefore, with all due respect, the

majority’ s assertion “that [Petitioner] failed to provide any
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i nformati on regardi ng her own understandi ng of what was
transpiring between the issuance of the [Term nation Order] and
her filing of her pro se Motion for Relief from Judgnent on
March 10, 2006,” id. at 63 n.29, is incongruous.

As di scussed supra, the record reflects that
“Petitioner ha[d] been comng to [Yonenori’s] office every week”
and was “understandably quite anxi ous” about bringing her appeal.
Bot h of Yonenori’s declarations of counsel filed on March 17,
2006 stated that the delays in filing Yonenori’s appeal were due
to Yonenori’s actions and were in no way caused by Petitioner.
Further, Petitioner’s affidavit attached to her March 10, 2006
pro se Motion for Relief stated that “[c]ounsel assigned by this
court remains ineffective to bring this matter to justice.”
(Enmphasis added.) It is fundanentally wong to lay the fault for
the failure to file a tinely notion for reconsideration and the
resulting delay at the feet of Petitioner, rather than appellate
counsel, as the majority does. The majority’ s decision cannot be
justified by relying on the findings and concl usions term nating
Petitioner’s parental rights where Petitioner has been denied the
opportunity to respond to those findings and concl usi ons on
di rect appeal because of ineffective assistance of counsel.

D.
As to its fourth assertion, the majority faults

Petitioner for “fail[ing] to include in the appellate record any
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transcripts of proceedings[!] relevant to determ ni ng whet her
the famly court abused its discretion.” 1d. at 63. As

di scussed above, with respect to Petitioner’s post-term nation
proceedi ngs, Yonenori’'s ineffectiveness as appellate counsel was
clearly denonstrated and admtted in the record. Because the
error is manifest fromthe record and the transcripts are not
needed to establish ineffective assistance of counsel error on
appeal, Petitioner has net her burden of showi ng Yonenori’s error

“by reference to matters in the record[.]” Bettencourt v.

Bettencourt, 80 Hawai ‘i 225, 230, 909 P.2d 553, 558 (1995).

Xl
Finally, Petitioner’s second argunent is that she
shoul d be allowed to “see the ‘confidential records’ in
[Petitioner’s] file.” However, Petitioner does not indicate, nor
does it seem possible, that any information contained in records
pertinent to proceedings occurring after Novenber 9, 2006, would
have any rel evance to the proceedings that resulted in the

Term nation Order, fromwhich Petitioner seeks relief.?® Thus,

o The majority faults Petitioner for not including the transcripts

for the permanent plan hearing, the April 6, 2006 hearing, and the hearing of
Petitioner’s February 6, 2007 Rule 60(b)(6) notion on April 24, 2007
Maj ority opinion at 64.

18 At the time the court entered its order, HRS § 587-73(b)(4) (2006
Repl .) provided that

[i]f the court determ nes that the criteria set forth in
subsection (a) are established by clear and convincing

evidence,[] the court shall order . . . [t]hat such further
orders as the court deenms to be in the best interest of the
child, including, but not Ilimted to, restricting or

excludi ng unnecessary parties from participating in adoption
or other subsequent proceedings, be entered][.]

(continued. . .)
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the ICA did not gravely err in determning that the court “did
not err inlimting [Petitioner’s] access to the post-Novenber 6,
2006 confidential record in this case.” RGB, 2009 W. 953392, at
x3 19

8. .. continued)

(Emphasi s added.) In addition to the November 9, 2006 order, the court had
determ ned in the Term nation Order that “[i]t is in [RGB s] best interests
that the participation of [Petitioner] and Father in subsequent hearings be
limted or restricted to appearances on any motions for relief fromthis
deci sion and order or any notions necessary to pursue an appeal.”

19 The court’s decision to restrict Petitioner’s participation in
subsequent proceedi ngs involving RGB, including access to court records, does
not appear to be an abuse of discretion. See In Interest of Doe, 77 Hawai ‘i
109, 115, 883 P.2d 30, 36 (1994) (“The famly court possesses wi de discretion
in making its decisions and those decisions will not be set aside unless there
is a mani fest abuse of discretion. Under the abuse of discretion standard of
review, the famly court’s decision will not be disturbed unless the famly
court disregarded rules or principles of law or practice to the substantia
detriment of a party litigant and its decision clearly exceeded the bounds of
reason.” (Citations, quotation marks, ellipsis, and brackets omtted.))
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