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In this appeal, we consider whether the famly court
abused its discretion in denying Mdther’'s notion for relief from
an order termnating Mother’'s parental rights. The notion
al l eged that Mther received ineffective assistance of counsel in
the proceeding that resulted in the termnation order, as well as
in her direct appeal fromthat order.

Mother’s child, RGB, was born in July of 1999. RGB was
taken into protective custody on March 30, 2001, after she was
found dirty and without a diaper or underclothing in the custody
of Mother’s ex-boyfriend, who had a history of substance abuse
and had been di agnosed with chronic paranoid schizophrenia. RGB
was |ater returned to Mother, but was placed in foster custody in
April, 2002, and has remained with the same foster famly since
then. Modther and RGB were subsequently involved in a series of
interactions with the Departnent of Human Services (DHS) and

proceedi ngs before the Fam |y Court for the Third Grcuit (famly
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court). Mdther was allowed to visit with RGB, but these visits
had i ncreasingly negative effects on RGB and were di scontinued by
the famly court in 2004 after it concluded that “the visits were
causing injury to [RG& s] psychol ogi cal capacity as evidenced by
a substantial inpairment in [RGB s] ability to function.”

After conducting a six-day pernmanency hearing, the
famly court issued its Findings of Fact, Conclusions of Law and
Order termnating Mother's parental rights (Termination Order) on
March 11, 2005.! On February 6, 2007, Mdther filed a notion for
“1l) New Trial, and/or 2) To Reconsider and/or Amend Judgnent
and/or All Previous Orders, and/or 3) For Release of Al Evidence
or Files in Case, and/or 4) For D smssal,” alleging that her
prior counsel was ineffective. The famly court denied Mther’s
notion on May 8, 2007.

Mot her seeks review of the May 21, 2009 judgnent of the
I nternedi ate Court of Appeals (I CA), entered pursuant to its
April 9, 2009 Summary Disposition Order (SDO, affirmng the
famly court’s order denying Mdther’s notion. In her application
for a wit of certiorari (application), Mther raises the

foll om ng questi ons:

A. Whether The Intermedi ate Court Of Appeals (“ICA")
“Borrowi ng” Of Crimnal Matters Anal ogy To Apply To
Fami |y Court Claims Of |neffective Counsel Is

Aut hori zed By Law And Meets Constitutional Standards?

B. Whether The I CA Upholding Of The Trial Court’s
Refusal To Rel ease “Confidential” Records That
Appel l ate’s [sic] Counsel Could Not Exam ne But At The

! The Honorabl e Ben H. Gaddis presided
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Same Time Requiring Counsel To “ldentify Any Prejudice
Stemm ng From This Limtation” Meets Fair Disclosure
St andar ds?

We resolve Mother’'s appeal as follows. First, we
consi der the basis of Mdther’s ineffective assistance of counsel
claim Since we conclude that the famly court properly
determ ned that Mother had a right to counsel under the United
States Constitution in the circunstances of this case, we do not
reach the question of whether the Hawai ‘i Constitution provides
i ndigent parents a right to counsel in all term nation
proceedi ngs. Second, we conclude that a Hawai ‘i Fam |y Court
Rul es (HFCR) Rule 60(b)(6) notion was an appropriate nethod for
rai sing an ineffective assistance of counsel claimin the
circunstances of this case.

Third, we hold that the famly court did not abuse its
di scretion in denying Mdther’s notion, particularly in view of
t he negative inpacts on RG of the delay in resolving her
custodial status. Thus, we respectfully disagree with the
di ssenting opinion’s view that such inpacts should not be
considered in assessing that notion. D ssenting Opinion at 81-
82. The notion was filed nearly two years after the famly
court’s March 11, 2005 order term nating Mther’s parental
rights, and contained no all egations what soever about what errors
had occurred in the famly court proceedings |leading up to the
entry of the Termnation Order. By the time the notion was

filed, RG had been living with the sanme foster famly for nearly

-3-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

five years, and wanted to be adopted by that famly. However,
t he adoption had been del ayed pendi ng the resolution of these
proceedi ngs. As set forth in a January 2006 report by DHS to the

famly court:

[RGB's foster parents] want to adopt [RGB] and have
been ready to proceed with the adopti on process ever
since biological mother’'s parental rights were
termnated in March 2005. However, biol ogica

Mot her’s pendi ng appeal to the court . . . has
prevented the DHS and [RGB's foster parents] from
proceeding with the adoption. Hence, [foster parents]
and [RGB] and the entire famly are di sappoi nted. Per
[foster mother], [RGB] continually wonders and asks
“when will she be adopted”

G ven those circunmstances, and given Mther’s failure
in the Rule 60(b)(6) notion to identify any potentially
nmeritorious issues that woul d have been raised but for the
i neffectiveness of her counsel, the famly court did not abuse
its discretion when it denied the notion.

Finally, we hold that the famly court did not abuse
its discretion in precluding Mther from having access to those
records in this case that were generated after Septenber 28,
2006, i.e., nore than a year after her parental rights were
term nated, while allowi ng her to have access to records created
prior to that date for purposes of appeal.

Accordingly, we affirmthe judgnment of the |ICA

| . Background
A Term nation of Parental Rights
DHS first becanme involved with Mdther and RG on

March 30, 2001, when RGB was taken into protective custody. On
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April 6, 2001, the famly court awarded DHS tenporary foster
custody of RGB. On June 15, 2001, RGB was returned to Mother’s
care under famly supervision. On April 4, 2002, the famly
court awarded foster custody to DHS. Mdther was all owed
supervised visitation. On April 1, 2004, the famly court
suspended visitation between Mdther and RGB indefinitely.

A permanent plan hearing was held on August 23,
August 30, Septenber 3, Septenber 20, Septenber 27 and
Decenber 13, 2004.2 On March 11, 2005, the famly court issued
its Termnation Order, which included the follow ng rel evant
Fi ndi ngs of Fact (FsOF):3

3. Mot her grew up on the mainland in difficult
circumstances. She was hospitalized on at |east four
di fferent occasions for psychiatric conditions.

Mot her abused drugs and substances. She was in a
series of unstable, sometinmes violent relationships
wi th men.

4. Mot her had another child who was renmoved
fromher care by the State of California. Over her
obj ection, the parental rights of Mother to her ol der
daughter were term nated, and the child was
permanently placed with Mother’s sister.

6. MWhile living in the bay area of California
Mot her again became pregnant. Fearful that California

2 No transcripts of this or any other proceeding in this case were

included in the record on appeal

s Mot her did not dispute the famly court’s FSOF in her February 6
2007 motion, in her appeal to the ICA, or in her application to this court,
and we therefore rely on the famly court’s FsOF for the purposes this appeal
Cf. Robert’'s Haw. Sch. Bus, Inc. v. Laupahoehoe Transp. Co., 91 Hawai ‘i 224,
239, 982 P.2d 853, 868 (1999) (holding that “[f]indings of fact that are
unchal | enged on appeal are the operative facts of a case”), superseded by
statute on other grounds as recognized in Haw. Med. Ass’'n v. Haw. Med. Serv.
Ass’'n, 113 Hawai ‘i 77, 107, 148 P.3d 1179, 1209 (2006).

Mor eover, we note that the dissent relies in part on the famly
court’s FsOF regarding Mother’s mental health condition to dispute the
propriety of the famly court’s decision to discharge Mother’'s counsel
Di ssenting Opinion at 78, and also relies on DHS' s Answering Brief to the | CA,
whi ch draws significantly fromthe FsOF, for its own recitation of the facts,
Di ssenting Opinion at 4-7.
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authorities would remove her second child, she noved
to Hawai ‘i when eight months pregnant with [ RGB].

8. Mot her encountered many difficulties living
in Hawai ‘i after the birth of [RGB]. She did not
apply for public assistance because she was fearfu
that State authorities mi ght renmove [RGB]. She had
very little money. At times she and [RGB] were
homel ess.

9. On March 30, 2001, [RGB] was taken into
police protective custody after she was found in the
care of [Mother’'s ex-boyfriend]. At the time that she
was placed in police custody, she was dirty and did
not have on a diaper or undercl ot hing.

10. [ Mot her’s ex-boyfriend] and Mother had been
in a relationship for many years. [ Mot her’'s ex-
boyfriend] had a history of substance abuse and a
mental health diagnosis of chronic paranoid
schi zophrenia with acute exacerbation. He had been
acquitted of two sexual assault offenses due to
incapacity.

11. A tenporary foster custody hearing was
conduct ed. Mot her applied for and received the
services of court-appointed attorney, Cynthia Linet.

12. On April 6, 2001, the Fam ly Court awarded
the Department of Human Services (“DHS"), tenporary
foster custody of [RGB] on the basis that she was
subject to imm nent harm due to Mother’s past history
of mental health problems and her current relationship
with [ Mother’s ex-boyfriend].

14. On June 15, 2001, . . . the Court returned
[RGB] to [Mother’s] care under famly supervision.

15. On November 29, 2001, DHS again petitioned
the Court for foster custody of [RGB]. Mot her and
[ RGB] had been evicted fromthe homel ess shelter and
had noved to the Rossmond Hotel . Mot her was havi ng
difficulty controlling [RGB] and foll owi ng through
with skills taught by the parenting programthat she
attended.

16. The Court . . . continued famly
supervi sion of Mother and [ RGB].

17. Mot her’s attorney, Ms. Linet, noved to
wi t hdraw as counsel . Mot her asked to be allowed to
represent herself. The Court allowed Ms. Linet to
wi t hdraw as Mot her’s counsel and allowed Mother to
appear pro se.

18. On April 4, 2002, DHS again petitioned for
foster custody of [RGB]. Mot her and [ RGB] had noved
back to the homel ess shelter because the Rossnond
Hot el was closed for renovation. . . . Based on
representations nmade, the Court awarded foster custody
of [RGB] to DHS and schedul ed a contested disposition
hearing to determ ne whether [RGB] should remain in
foster care.

19. The Court appointed Al exander W Thoene
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Jr.[% to serve as counsel for Mother. The

di sposition hearing was conducted on April 12, 15, and
May 14, 2002. Mot her failed to appear for the fourth
day of the disposition hearing on June 17, 2002.

20. The Court defaulted Mother for purposes of
the disposition hearing and found that she suffered
froma mental condition which distorted her perception
of the people that she had been in contact with to the
poi nt that she considered all of themto be conspiring
agai nst her to deprive her of [RGB]. The Court
concl uded that this perception of Mother and her
inability to control her enotions |led her to have
conflicts with people who had been trying to assi st
her. The Court found that Mother was a person of
above-average intelligence and was able to pass parent
education classes. Not withstanding her cognitive
abilities, the Court found that Mother’s nental
di sorder prevented her from applying the |essons
|l earned to adequately parent [RGB], and that
consequently, [RGB] was often deprived of clean and
appropriate clothing, did not bathe on a regular
basis, and did not have adequate supervision. The
Court determ ned that this was not a sinmple matter of

Mot her having a different lifestyle, but nmore a matter
of Mot her being incapable of adapting to situations
whi ch were inconpatible with her lifestyle and

beliefs, and that this inability to adapt, was a by-
product of her mental disorder, and endangered [ RGB]
and rendered Mot her incapable of providing a safe hone
for [RGB]. The Court concluded that continuation of
[RGB] in Mother’s care would result in serious injury
to [RGB], delaying physical, emotional, social, and or
psychol ogi cal devel opment with long term negative
consequences for [RGB].

22. On July 8, 2002, Mother filed a motion to
term nate Al exander W Thoene, Jr. as her counsel
She indicated that she would proceed pro se. On
August 8, 2002, the Court granted Mother’s request to
proceed pro se, but required M. Thoene to serve as
st and- by counsel for Mother to assist her in the
presentati on of her case.

24. At first, visits . . . between Mother and
[ RGB] went well. [ RGB] appeared more | oving towards
Mot her and did not seemto be resistant to visits.
Mot her interacted with [RGB] very appropriately,

25. On Septenmber 19, 2002, a . . . visit did
not go well. Mot her seened easily frustrated. \When
[ RGB] wanted to call her foster nmother or preschoo
t eacher on a play phone, Mother stopped participating
in the play. Mot her becanme enoti onal and made
i nappropriate statenments to [RGB] such as, “l’m your
monmy, they want to take you away and make you think

4 Thoene is referred to variously in the record as “Al exander” and

“Alika.” For the purposes of this opinion, we adopt the phrasing reflected in
the fam ly court’s FsOF and appoi nt mnent of counsel, and utilize the nanme
“ Al exander.”
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someone else is your mommy, but | am your mommy.”
[RGB] had to go to the bathroom five times in the |ast
hour of the visit.

27. In the summer and fall of 2002, [RGB] began
to make statements about a “man in a brown car.”

[ RGB] nmade statenments that suggested that the man had
been vi ol ent towards Mot her. [RGB] also said that the
man in the brown car put a thing in her mouth and she
threw up. Service providers became concerned that

[ RGB] may have been sexually abused by a male before
she was placed into foster care.

28. Mot her’s response to the concern about the
possi bl e sex abuse of [RGB] was to vehenmently reject
any possibility that the child had been sexually
abused while in her care. Much later in the case
Mot her di sclosed that she had owned a brown car during
the time that she and [ RGB] were honel ess.

33. During the early part of 2003, Mother's
visits with [RGB] continued. MWhile most visits went
well, more difficulties arose in February. Mot her
began to make i nappropriate comments to [RGB] during
supervised visits. Coments by Mother included
statements such as, “They are brain washing you” and
“Mommy is |ooking for a house and soon you can conme
home.” . . .

34. The foster nmother reported that [ RGB]
returned fromvisits with Mother very upset with
concerns about where she was going to |live and whether
she woul d be moved.

35. Bet ween January and March 2003, [RGB] had
di spl ayed numerous anxi ous behaviors both in the home
of the foster parents and in therapy. After visits
wi th Mot her were suspended, [RGB’ s] anxious behaviors
abat ed.

37. On May 1, 2003, at Mother’s request, stand-
by counsel, Al exander W Thoene, Jr. withdrew and G
Kay | opa was appointed as replacement stand-by counsel
for Mother.

38. Throughout this proceeding, Modther has had
difficulties with her attorneys. At tinmes, she has
insisted on proceeding pro se. At other times, she
has requested new counsel or postponements until she
coul d gat her enough funds to hire counsel of her
choi ce. Mot her has proven herself unable to organize
and effectively present her own case. At the same
time, she has often refused to all ow her court-
appoi nted counsel to proceed on her behalf. For this
reason, the Court appointed Mother stand-by counsel
Mot her was all owed to present her own case and
guestion witnesses to the extent that she was able to
do so, but she was also allowed to rely on stand-by
counsel to present her case when she was not able to
proceed. Stand-by counsel was also available to
assi st Mother in the preparation of appropriate
moti ons and pl eadi ngs.
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42. On August 8, 2003, [RGB] had a visit with
Mot her at Parent’s Inc. This visit seemed to go well,
but the foster nother reported that on the drive hone
fromthe visit, [RGB] asked about what happens to
momm es that hurt their babies. The foster nother
asked how the nommy hurt the baby and [RGB] responded
that the nmother took the baby to the man in the brown
car and held her down and the man “hurt nme.” [ RGB]
told the foster mother that the man said that he was
going to cut her with a knife and was going to put it
in her “tuni” and cut her up. “Tuni” is a word that
[ RGB] uses for vagina. [RGB] related that she kicked
the man in his leg and he got really mad and sl apped
her and she screamed | oud. [RGB] al so said that
Mot her[] let the man put medicine in her mouth and
that she threw up all over Mother’s bed. Concerns
about the statenments of the child caused DHS again to
suspend[] visits with Mother.

43. On August 28, 2003, visits between [ RGB]
and Mot her again resumed .

44. During this period, there were nunerous
conflicts between Mother and the supervising agency

54. At a review hearing on January 29, 2004,
t he DHS worker reported that Mother continued to make
i nappropriate statenents to [RGB] about how she was
going to return to Mother. The social worker
indicated that [RGB’s] old fears had returned. .o

55. [RGB] and Mot her continued to visit twice a
week for one and a half hours per visit under the
supervision of a DHS aide. While the visits seemed to
go well, [RGB] showed troubling signs of distress in
her play sessions with her therapist. Prior to visits
with Mother, [RGB] would cry frantically and vom ted
on one occasion.

56. In February 2004, in the evenings, [RGB]
began conpl ai ning of a fast heart beat and gasping for
breat h. Her pediatrician . . . diagnosed her with

adj ust ment di sorder noting that the stress reaction
was |ikely caused by the visits that [RGB] had with
Mot her .

59. On March 12, 2004, [RGB] asked to |eave a
supervised visit early. Mot her became very upset and
began to accuse the supervisor of training [RGB] to
make such statements. The visitation supervisor
attempted to term nate the visit, but Mother continued
to escalate emptionally, threatening to sue the socia
wor ker and saying that she would talk to the Governor.
[RGB] reacted by trying to reassure and placate both
Mot her and the visitation supervisor. [RGB] cried as
the supervisor carried her back to the State Building
where [RGB] was placed in an office. Mot her fol | owed
[ RGB] and supervisor back to the office where she
created a scene, shouting and demanding to see [ RGB].
After Mother finally left, [RGB] asked the visitation
supervi sor whether it was safe to | eave.
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57.[° On March 18, 2004, the Court again
suspended visits between Mot her and [ RGB] pending
anot her court hearing.

59. On April 1, 2004, after a hearing, the
Court concluded that further visits with Mother woul d
be psychologically injurious to [RGB]. Visitations
bet ween [ RGB] and Mot her were suspended indefinitely.

60. Shortly after the visits with Mother were
suspended, [RGB’ s] synptons of distress and anxiety
di sappear ed.

61. Mother has had no contact with [ RGB] since
March 12, 2004.

62. Over the years, Mother has substantially
i mproved her circunstances. She has stopped abusing
drugs and al cohol; her nental health condition has
i mproved; she has required no hospitalization for
mental health problems. Mother has consistently
sought treatment and has taken nmedication when
prescri bed. Mother has found safe and stable housing
and has managed to maintain such housing for an
extended period of time. She has term nated her
relationship with an inappropriate, abusive partner.
She has obtained and conpl eted services, and has for
the most part successfully conpleted the services
required in her service plan.

63. Unfortunately[,] serious problems remin.
Throughout the course of these proceedi ngs, Mother has
suffered from nmental health disorders which seriously
conpromi se her ability to provide appropriate care for
[ RGB] .

64. Mot her suffers froma mental health
condition that distorts her perceptions of people and
this causes her to come into conflict with and to
refuse to cooperate with people that are trying to
hel p her.

69. Mot her does not understand or appreciate
the impact that her own behavior has on [RGB]. She
accepts little responsibility for [RGB s] problems and
instead focuses on conplaints and criticisms of
ot hers.

73. VWhen visits with Mother were finally
term nated, [RGB] was al nost five. At that time,
[ RGB] was a very vulnerable child who suffered from
anxiety, regressive behavior, negative psychol ogica
sympt omat ol ol gy [sic] and general enotiona
di sruption. [RGB’ s] psychol ogical distress threatened
to interfere with her devel opnental growth and bonding

abilities. [RGB’ s] psychol ogi cal problens were
primarily caused by stress generated by visits with
Mot her .

74. At the time that visits between Mother and
[RGB] were term nated, the visits were causing injury
to [RGB s] psychol ogi cal capacity as evidenced by a

5 Several of the famly court’s FsOF are m snumbered, and severa

nunbers appear more than once. The original nunbering is preserved here
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substantial impairment in [RGB's] ability to function
Had the visits with Mother continued, [RGB] would have
suffered continued psychol ogi cal harm whi ch woul d have
resulted in serious injury to her, delaying physical
emotional, social, and/or psychol ogical devel opment
with long term negative consequences for the child.

75. Despite numerous and extensive efforts by
many service providers and therapists, it appears
unli kely that the nother/daughter relationship between
Mot her and [RGB] will inprove. Returning [RGB] to
Mot her’s home and care would be harnmful to [RGB].

76. [RGB] is now al most six. After visits with
her nother term nated, [RGB s] synptons of
psychol ogi cal distress have abated and she is doing
very well.

77. Under the circunstances presented in this
case, reasonable efforts were made by the DHS to make
it possible for [RGB] to return to her nmother’s hone.

78. Mot her and Father[® are not currently able
to provide [RGB] with a safe fam|ly home, even with
the assistance of a service plan. It is not
reasonably foreseeable that either parent will becone
able to provide [RGB] with a safe famly home within a
reasonabl e period of tinme.

79. The proposed permanent plan is in the best
interests of [RGB].

The famly court concluded that “[i]t is in the best
interests of [RGB] that permanent custody of the child be awarded

to DHS.” The famly court ordered, in pertinent part:

2. Per mnent custody of [RGB] is awarded to the
Depart nent of Human Services pursuant to H R. S. 587-
73(b) (1) and existing parental rights of Mother and
Fat her of [RGB] are term nated.

4. It is in [RGB s] best interests that the
participation of Modther and Father in subsequent
hearings be limted or restricted to appearances on
any motions for relief fromthis decision and order or
any notions necessary to pursue an appeal

7. G. Kay lopa, stand-by counsel for Mother, is
di schar ged. Based on representations as to changes in
her resource status, if Mother wi shes the assi stance
of court-appointed counsel to pursue further relief or
to perfect an appeal, she must tender a new
application for court-appointed counsel to the Court
i mmedi ately.

(Enmphasi s added).

B. Mother's difficulties with counsel

6 Fat her was defaulted fromthe proceedings in October 2001

-11-
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As stated in the famly court’s March 11, 2005 FsCF,
“[t] hroughout this proceeding, Mdther has had difficulties with
her attorneys.” Mdther’'s first attorney, Cynthia Linet, wthdrew
as counsel for Mther on Novenber 30, 2001. Mbdther then
proceeded pro se. However, during an April 4, 2002 hearing, the
famly court awarded DHS foster custody of RG. Mother
subsequent|ly applied for court-appointed counsel on April 8,

2002, and the famly court appointed Al exander Thoene, Jr.
(Thoene) as counsel for Mdther. Mther, however, continued to
submt docunents to the court on her own behal f, including an
(bj ection to Proposed Order dated April 19, 2002.

On July 8, 2002, Mother filed a notion to dismss
Thoene as counsel and to proceed pro se. In its order follow ng
a hearing on August 8, 2002, the famly court denied Mther’s
nmotion to dism ss Thoene, but allowed Mther to proceed pro se
wi th Thoene as standby counsel.

On May 15, 2003, G Kay lopa (lopa) was substituted *as
counsel” for Mther, effective May 1, 2003. Mther continued to
file notions on her own behalf, including a May 21, 2003
Enmer gency Motion to Advance June 13, 2003 Hearing on Mther’s
Motion to Restore Visitation

It appears that Mdther subsequently had difficulties
with lopa. On July 21, 2003, the famly court held a hearing and
i ssued an order that noted, “Mther can obtain a new | awer or

apply for court appointed counsel. |f she obtains a new counsel,

-12-
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Ms. lopa will be [discharged].” 1In a hearing on July 12, 2004,

Mot her made an oral notion for a new attorney. Inits witten

order, which was not issued until March 7, 2005, the famly court

denied Mother’s oral notion and noted her objection for the

record.

Di sm ssal

The famly court noted:

[lopa] was appointed as stand by counsel as [ Mother]
wanted to represent herself. At times [Mother]
represented herself and at times relied on Ms. |opa
The court accepted this as the court felt it was
useful. The court has seen nothing to indicate Ms.
lopa [has] not been effective in her representation
and notes Ms. lopa has worked hard to assist [Mother].
Little purpose would be served to appoint a new
attorney. The new attorney would have a difficult
time getting up to speed due to the volume of
documents in this case & does not see how new counse
could provide better representation

On Septenber 17, 2004, Mdtther filed a pro se Mdtion for

of Counsel and Continuance of Septenber 20 [H]earing

and to Grant Conti nuance to Submt Wtness Letters. Mbt her

st at ed:

3. Assigned counsel, Kay lopa, has told me
repeatedly since July 29, 2004 that “it is beyond ny
scope of duties as stand-by counsel” to help |locate
contact, or interview witnesses.

4. By contrast, a) the |lawyer has made
deci sions without ny know edge or consent b) Kay
lopa’s assignment to this case has caused | awyers who
were interested in this case to decline, because they
choose not to conpete with the |l awyer assigned as
counsel .

5. Affiant has enough noney today to secure
i ndependent counsel

6. Absence of counsel would encourage new
counsel to help ne conclude this case effectively, and
therefore would in fact be more time and cost
effective.

7. Affiant conpels the court to note that this
| awyer, and counsel preceding assigned by the court,
have negl ected proper counsel or representation and
proof of my ability to work with another |awyer needs
to be considered

8. Volunteer |awyer prior to that was effective
in returning ny child home, then was unable to
continue pro bono.

-13-
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On Cct ober 21, 2004, Mdther submtted an Application
for Court-Appointed Counsel. A handwitten note on her
application states, “Application denied[.] M. lopa wll
continue as stand by counsel until further order.”

C. Subsequent proceedi ngs

Fol | ow ng the six-day permanency plan hearing, the
famly court issued its March 11, 2005 Term nation Order, in
which the court discharged lopa.” On March 29, 2005, Mother
filed an Application for Court-Appointed Counsel. The famly
court approved the application the sane day, and appoi nt ed
Carrie M Yonenori (Yonenori) as Mdther’s counsel effective
March 29, 2005. Yonenori appears to have been appoi nted as
regul ar, as opposed to standby, counsel.

There are no filings in the record fromeither Yonenori
or Mother from March 29, 2005 to March 10, 2006.% The record is
silent during the intervening period, with the exception of

several orders of the famly court continuing pernmanent custody

7 In its Term nation Order, the famly court noted that it made its

deci sion to discharge lIopa “[b]ased on representations as to changes in

[ Mot her’s] resource status.” Although we do not have a transcript of the
proceedi ngs to indicate what was represented to the famly court, Mother’s
prior statements to the famly court concerning her resources include her
September 17, 2004 Motion for Dism ssal of Counsel in which she stated
“la]ffiant has enough noney today to secure independent counsel[,]” and a
February 1, 2005 Pro Se Closing Argument and Request in which Mother stated
“I'my financial future is nore secure based on an inheritance from ny parents,
currently under probate in Montgomery County, Pennsylvania.”

8 As expl ained further, infra, on March 17, 2006, Yonenori filed a
decl aration stating that she had attenmpted to file a Notice of Appeal “on or
about Septenmber 30, 2005,” but that the documents were returned to her for
corrections. Yonenori asserted that she “conpletely forgot about naking the
appropriate corrections for this case.”
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and various filings on the part of RGB' s guardian ad litem and
DHS.

For exanple, on August 3, 2005, DHS filed a report to
the famly court in which it noted that RGB was “doing well in
her current placenent[,]” but that Mther’ s appeal “nay delay the
adoption process[.]” On August 4, 2005, RGB s guardian ad litem
filed a report stating that DHS woul d be unable to proceed with
adoption until Mdther’s appeal was resol ved, and noted that
del aying the adoption “is certainly not in the child s best
interest[.]” On January 17, 2006, DHS filed a report to the
famly court in which it noted that RGB “continues to do very
well in the care of foster parents, . . . whom she has resided
with for nearly four years.” DHS further noted that RGB s foster
parents were “ready to proceed with the adoption process[.]”

On March 10, 2006, Mdther filed a pro se Mtion for
Relief from Judgnment with regard to the famly court’s March 11
2005 Term nation Order, pursuant to HFCR Rule 60.° Mot her

submtted an affidavit along with the notion, in which she

decl ar ed:
1. I am the nmother of [RGB];
2. The court made a finding to term nate nmy parenta
rights on March 11, 2005.
3. Counsel assigned by this court remains ineffective
to bring this matter to justice;
4. The court made it’'s finding based on false and
inaccurate information;
5. Based on the m stake, inadvertence, surprise
° As discussed more fully in Part 111(B), infra, HFCR Rule 60(b)
permts a party, within certain limtations, to seek relief froma judgnment or

order for reasons of m stake, inadvertence, excusable neglect, newly
di scovered evidence, fraud, and “any other reason justifying relief[.]”
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excusabl e neglect, fraud, m srepresentation,
professional error, m sconduct and/or newy discovered

evidence, | now bring this notion.

On March 13, 2006, Yonenori filed a Notice of Appeal

the Term nation Order on Mdther’s behal f.?°

On March 1

5, 2006,

Yonenori also filed a Motion for Relief fromthe March 11, 2005

Order, pursuant to HFCR Rule 60, on Mdther’s behal f.

In

Yonenori’s Declaration of Counsel in support of the notion, she

asserted:

2. I am bringing this Modtion
[ Mot her] believes that there has been (a)

because
m st ake,

i nadvertence, and/or excusable neglect; (b) newy
di scovered evidence which by due diligence could not

have been di scovered in time to move for

a new trial

under Rule 59(b); and (c) fraud, m srepresentations

and/ or other m sconduct by the state.
3. [ Mot her] states that the court
judgment is based on false testinmny and

s final
deficient

documents, sonme of which she was not able to properly

cross-exam ne, and therefore through m st

ake,

i nadvertence, and/or excusable neglect the court has

rendered an erroneous decision which nust
corrected.

be

4. Under - si gned was appoi nted as counsel to

[ Mot her] after the ten day time allowed f
59(b) and therefore she and [ Mother] did

or in Rule
not have an

opportunity to discuss [Mother’s] concerns and/or go
t hrough the volum nous record in this case.

5. [ Mot her] believes that the Stat
wi t nesses, docunments, and testinmony were
grossly m srepresented facts, and constit
pur poseful m sconduct.

e’'s
f raudul ent,
ut ed

6. [Mother] has attenpted to bring up these
poi nts and argunments, as well has [sic] have her side
of the case heard, to the court in the past by [sic]

10 On June 28, 2006, this court dism ssed the appeal for

jurisdiction, stating:

Mot her - Appel |l ant did not file a mot
reconsi deration within twenty days after
March 11, 2005 findings of fact, conclus

ion for
entry of the
ons of | aw,

and order, as [Hawai ‘i Revised Statutes (HRS)] 8§ 571-
54 (1993) required. Therefore, Mother-Appellant

failed to perfect her right to assert an

appeal under

| ack of

HRS § 571-54 (1993), and there is no appeal abl e order.
Absent an appeal able order, we |ack jurisdiction over

this case.

-16-
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was prevented from doing so by her attorneys.

On March 17, 2006, Yonenori, on behalf of Mther, filed
two separate notions to extend tinme to file and docket the record
on appeal. Although both notions were file-stanped March 17,
2006, the first was dated Septenber 27, 2005, and the second was
dated March 10, 2006.

In her Declaration of Counsel acconpanying the notion

dat ed Septenber 27, 2005, Yonenori decl ared:

2. That | was unaware that a Notice of Appea
had not been filed in the case herein. I have only
done a few Family Court DHS appeals and in al
previ ous cases, the prior attorney had filed the
Noti ce of Appeal.

6. That between |ate March and August of this
year, | have had four (4) close famly nmenbers
pass away. Therefore, | may have been preoccupi ed and
not as vigilant about case details.

7. That the delay in filing the Notice of
Appeal was in no way caused by the appellant, who is
under st andably quite anxi ous about this case

In her Declaration of Counsel acconpanying the notion

dated March 10, 2006, Yonenori decl ared:

2. That on or about September 30, 2005[,] I
filed a Notice of Appeal in the case herein.

3. That sometime in October, | was notified by
Fami |y Court Clerk Jodi Leialoha that my cover page
was in error and that the documents were being
returned to me for corrections.

4. That | waited for the return of the
documents and checked ny court jacket at the Circuit
Court on a weekly basis. I did not realize that the
documents were returned to me via my Fam |y Court
jacket until |ate November.

5. That nmy close friend . . . passed away in
| ate Novenmber and | |left shortly thereafter for the

mai nland to attend his funeral and for sometime off.

6. That due to the stresses of |eaving for the
mai nl and, holidays, and finishing up work for
EPI C/ Chana Conferencing, | conmpletely forgot about
maki ng the appropriate corrections for this case.

7. That the delays in filing all papers in this
case are due to ny irresponsibility and are in no way
caused by the appellant, who is understandably quite
anxi ous about this case.
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The fam |y court appears to have been concerned that
Yonenori could have a conflict of interest in representing Mther
in an appeal alleging ineffective assistance of counsel. The
famly court held a hearing on April 6, 2006 and found that,

“I b]ased upon [ Mother’s] representations in court, the court
finds she understands the potential conflict of interest between
her & her current counsel & waives any conflict of interest.”
The famly court further noted, “[Mther] waives any conflict of
interest as to her current counsel.”

On May 23, 2006, DHS filed a report to the famly
court, in which it noted that “[RGB] continue[d] in her
pl acenent” where she “has been [] since April 4, 2002[,]” that
she “wants to remain there forever because she | oves her foster
parents whom she refers to as ‘nomi and ‘dad[,]’” and that “she
wants to be adopted as soon as possible[.]”

On June 2, 2006, Mother, through Yonenori, filed a
docunent styled “Specifications on Rule 60 Mtions.” Yonenor
asserted that Mt her had verbally agreed to consolidate the two
previously-filed Rule 60 notions. Yonenori also provided sone
argunment on Mt her’s previous assertions that she was entitled to
relief due to “(1) mstake, inadvertence, and/or excusable

neglect; (2) newy discovered evidence which by due diligence

1 Al't hough this document is file-stanped “May 33, 2006,” a hand-
written date of “June 2" appears above the stanped date.
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coul d not have been discovered in tine to nove for a new trial
under Rule 59(b); and (3) fraud, m srepresentati ons and/ or other
m sconduct by the state.”

Wth regard to Mother’s assertion that she was entitled
to relief due to m stake, inadvertence and/ or excusabl e negl ect,
Mot her, through Yonenori, asserted that the court’s judgnent was
based on fal se or erroneous testinony and docunents. Mot her
further asserted that she was prejudiced by the ineffective
assi stance of Thoene because she was only allowed to conmuni cate
with himin witing, and of |opa because they disagreed as to
case direction. Mther further asserted that Yonenori’s “failure
to file a tinmely appeal and neet with [Mdther] in 2005" had
del ayed resol ution of the case.

Wth regard to Mother’s assertion that she was entitled
torelief due to newy discovered evidence, Mther asserted that
she and RGB were beneficiaries of her parents’ trust, which had
been the subject of litigation at the tinme of the permanency pl an
proceedi ngs. Mdther further asserted that term nation of her
parental rights would inpact RGB s inheritance rights, and that
any “perceived deficiencies” in Mdther's care of RG woul d be
corrected when she received the trust proceeds.

Wth regard to Mother’s assertion that she was entitled
to relief on the basis of fraud, m srepresentati ons and/or
m sconduct by the State, Mther asserted that “State’s w t nesses,

docunents and testinony were fraudul ent, grossly m srepresented
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facts, and constituted purposeful m sconduct.”

Al so on June 2, 2006, Yonenori filed a Motion for
Wt hdrawal and Substitution of Counsel. In Yonenori’s
Decl aration of Counsel in support of the notion, Yonenori

assert ed:

2. I am bringing this Motion for Wthdrawal and
Substitution of Counsel because | believe that a | ega
conflict exists with nmy continued representation of
[ Mot her].

3. [ Mot her’s] Rule 60 motion alleges in part
ineffective assistance of counsel. I am one of the
three attorneys who may not have effectively assisted
[ Mot her].

4. [Mother] verbally executed a waiver of
conflict with me at the |last court hearing

5. I do not want to see [Mother] prejudiced in
anyway [sic] by her waiver and | have spoken to her
about the inmportance of preserving all possible
grounds of appeal. [ Mot her] stated that it was not
her intent that this waiver be “permanent.”

10. [Mother] is in contact with an attorney (in
California, but also still actively licensed in
Hawai i) who has excell ent foresight and understanding
about this case. | have also spoken with him about
the pending Rule 60 motion and possi bl e appeal. It is
my recommendation that the court consider appointing
this individual as [Mother’s] counsel

The famly court held a hearing on June 2, 2006 and, in
its correspondi ng June 26, 2006 order, found that “due to
[ Mot her’ s] current appeal, this court lacks jurisdiction to act
on her Rule 60(b) notion and notion for w thdrawal and
substitution of counsel[.]” The court “[held] in abeyance any
ruling on [Mother’s] Rule 60(b) notion or notion for wthdrawal
and substitution unless noved on; and directs her and her counsel
to address these to the appellate court.” On June 28, 2006, this

court dism ssed the appeal for lack of jurisdiction. See n.10,

supra.
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Subsequent |y, on Septenber 28, 2006, the famly court
orally denied the notions for relief and Yonenori’s notion to
wthdraw. On October 17, 2006, prior to the issuance of the
famly court’s witten order, Mdther appealed pro se fromthe
famly court’s oral announcenent denying her notions for relief.
The |1 CA dism ssed Mdther’s appeal for |ack of jurisdiction,
“because the famly court ha[d] not reduced the Septenber 28,
2006 oral announcenent to an appeal able witten order.”

On Novenber 9, 2006, the famly court issued its
witten order, denying Mdther’'s pro se notion and Yonenori’s
notion for relief, as well as Yonenori’s notion for w thdrawal
and substitution of counsel. The court found that Yonenori’s
motion for relief was untinely. Wth regard to Mdther’s pro se

nmotion, the famly court found:

(1) the nmotion only requests general relief and Rule
60(b) requires particularity with respect to [] sone
of the relief being sought in this motion; (2) the
notion fails to provide any new evidence to support a
basis for relief under Rule 60(b), Hawaii Fam ly Court
Rules; (3) as to the relief sought, the court afforded
Mot her . . . extensive time at trial to present
evidence to support the relief currently being
requested and to address all of the issues for which
relief is being sought in this motion; (3) [sic] the
court appointed | egal counsels to assist Mother

to the extent she was willing to work with the |ega
counsel s appointed; (4) Rule 6, Hawaii Fam ly Court

Rul es does not permt the court to extend or enlarge
the time within which to bring this motion and the
court will not enlarge or extend the time within which
this motion can be brought; and (5) the time within
which to bring this motion has been | ong outstanding
causing delay in the final resolution of the case and
this matter needs to be put to rest[.]

The famly court al so found:

Mot her['s] . . . parental rights have been term nated
and due to this status and the possibility of

-21-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

di ssem nation of these confidential records, the court
finds that future court records are not currently
available to Mother . . . ; provided however that
court records will be made avail able for any appellate

review of this decision.
Mot her did not appeal the famly court’s witten order.
On February 6, 2007, Mdther’s new counsel, Janes
Ireijo,* filed a notion in the famly court for “1) New Trial,
and/or 2) To Reconsider and/or Anend Judgnent and/or All Previous
Orders, and/or 3) For Release of Al Evidence or Files in Case,
and/or 4) For Dismssal.” The notion cited HFCR Rule 7(b), and
was supported by a Declaration of Counsel, which asserted that
Mot her was not afforded conpetent |egal counsel during severa
“pivotal” nonents in the case, and was therefore denied her due
process rights and equal protection of the | aw under the United
States and Hawai ‘i Constitutions. Specifically, the declaration
al |l eged that Mother was not represented by conpetent counsel and

was deni ed her due process rights by:

the Order Denying Mother’'s Motion to Reconsider Deni al
of Oral Motion To Continue Trial; and Exclusion of
Exhi bits Filed December 23, 2004, filed on March 7,
2005, [ ¥ and/or, the Order Denying Mother’'s Motion to

12 It is unclear fromthe record when or how Yonenori withdrew from
t he case.
13 On December 23, 2004, Mother filed a Motion to Reconsi der Deni al

of Oral Motion to Continue Trial, and Exclusion of Exhibits. Mot her requested
that the court “[c]lontinue the evidentiary portion of the proceedings to allow
MOTHER to call additional witnesses, whose identities have been previously

di sclosed[,]” and “[t]o allow the adm ssion into evidence, audio tapes
prepared by MOTHER of parent/child visits and MOTHER s interactions with
service providers.” Mother’s notion was supported by a Decl aration of

Counsel, in which |lopa attested:

2. MOTHER has strongly expressed her
di ssatisfaction with the extent of information before
t he Court;

3. MOTHER wi shes to bring additional witnesses,
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Rei nstate Visitation Filed January 11, 2005, filed on
March 7, 2005,[' and/or at the time of entry of the
Court’'s Findings of Fact, Conclusions of Law and Order
filed on March 11, 2005.

(Enmphasis in original).
The Decl aration further asserted:

[ Mot her] did not have competent or any counsel when
her child was permanently renmoved or taken away by
Order on March 11, 2005, thus, the |ack thereafter of
a fair and | egal opportunity to have further evidence
consi dered or not considered, as well as |osing her

right to appeal due to severe time constraints.

The Decl aration did not specify what error, if any,
occurred during the permanency plan hearing. The Declaration
further asserted that denying Mdther access to records avail able
to the appellate court was “a direct violation of the right to
due process[.]”

DHS filed a nmenorandumin opposition to Mother’s notion
on April 23, 2007. DHS objected to Mother’s notion for relief as
untimely and asserted that the notion | acked nerit because “the
record reflects that during the course of the case, Mother

di ctated who woul d represent her and how they woul d represent her

introduce audi o tapes and augment her previous
testimony;

4. MOTHER' s desire is to provide the Court with
a proper basis for its decision and to ensure a
compl ete record; and

5. MOTHER seeks this additional opportunity as
an accommdation for her established disability.

The fam ly court issued its witten denial of Modther’s mption on
March 7, 2005.

14 On January 11, 2005, Mother filed a Motion to Reinstate
Visitation. Mot her’ s notion was supported by a Decl aration of Counsel, in
which lopa stated that Mother was receiving care from Care Hawai ‘i and had
been prescribed nmedication for anxiety, and that the YMCA was willing to

supervise visits between Mother and RGB. The famly court issued its written
deni al of Mother’s motion on March 7, 2005
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and the court tried it’s [sic] best to acconmmpdate Mdther and to
ensure she had assistance even when she desired to represent
herself pro se.” DHS further asserted that “until the tine
Mot her’s parental rights were term nated, she had access to the
court’s records and files and any appeal woul d have been
predi cated upon the record up to the point of such
term nation.”?'®

DHS argued that, “[a]Jt all relevant tinmes herein Mther
had conpetent representation, in that the court appointed counsel
for Mother, or permtted Mother to proceed pro se if she could or
appoi nted standby counsel to assist Mdther in her case up and
t hrough the permanent plan hearing trial.” DHS further argued
that “Rul e 60(b) should be used only where the relief wll
further justice wthout adversely affecting substantial rights of
the parties. . . . it is clear the relief sought by this notion
woul d adversely affect the child s substantial rights, and
justice would not be served.”

On April 24, 2007, nore than two years after the filing
of its Termnation Order, the famly court held a hearing on
Mot her’s notion. The court denied the notion and all relief
therein requested. The famly court issued its witten order on

May 8, 2007, finding:

15 As discussed further, supra, it appears that Mother had ful

access to the court records in this case until a Septenmber 28, 2006 hearing
before the famly court, followi ng which the famly court issued its
Novenmber 9, 2006 order restricting prospectively Mother’s access to court
records.

- 24-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

A. As to Mothers [sic] claimthat Mother | acked
representation, the record clearly reflects that both
Judges involved in this case made great effort to have
Mot her represented throughout the proceedings. The
court accommodat ed Mot her when she requested to have
her counsel discharged and had standby counse
appointed to assist Mother throughout the case, all of
which is reflected in the court’s prior ruling
contained in it’'s Findings of Fact, Conclusions of Law
and Order filed March 11, 2005;

B. The court adopts all of the facts, |aw and reasons
cited in DHS' Menorandum in Opposition [to Mother's
mot i on]

On June 7, 2007, Mother filed a Notice of Appeal of the
famly court’s May 8, 2007 order denying relief.
D. | CA Appeal

In her Opening Brief to the ICA Mther, citing Mthews

v. Eldridge, 424 U. S. 319 (1976) and Lassiter v. Departnent of

Soci al Services, 452 U S. 18 (1981), argued that the famly court

deni ed her constitutional due process rights by failing to

provi de her with conpetent counsel. Mther further argued that,
because she did not have appointed counsel until “a nere 12 days
before [ Mot her’s] appeal period would run. . . . she lost her

opportunity to have evidence reconsi dered and effectively | ost

her right to file a tinmely appeal.” Mther also argued that, by
refusing to allow her to review the confidential records in this
case, the famly court deprived her of her due process right to a
fair trial. Mther requested that the matter be remanded for “a
new trial with conpetent counsel present at all stages of her new
proceeding to prove that she is a conpetent and fit parent that

has the ability to provide a safe famly hone.” (Enphasis in
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original).

In its Answering Brief, DHS argued that the famly
court did not abuse its discretion in its May 8, 2007 order
denying relief. DHS argued that Mther’s February 6, 2007 notion
was not timely, because “it was not filed within one (1) year of
the March 11, 2005 order term nating Mdther’'s parental rights.”
DHS further argued that “there was no new evi dence which would
serve as a basis to re-open the case[,]” and that “Mther failed
to present new evidence and/or argunents that could not have been
presented at trial[.]”

DHS al so argued that Mdther’s assertion that she was
deni ed access to the record was wi thout nerit, because “the court
did not prohibit Mdther’s access to records until Septenber 28,
2006, . . . which was a year and a half after her parental rights
were term nated, and six nonths beyond the tine Mther would be
permtted to file a Rule 60, HFCR nmotion . . . .” Finally, DHS
argued that the analysis of Eldridge and Lassiter was
i nappl i cabl e, because Mdther “had counsel at all tines during the
pendency of this case[,]” and because she could not denonstrate
substantial prejudice. |In response to Mdther’s claimthat she
was denied tine for her appellate counsel to file an appeal, DHS
argued that “based upon the facts, it is Mdther’s own actions
whi ch caused a delay.”

Mot her subsequently filed a Reply Brief arguing:

Her attorney selected by the trial court was appointed
so late that it was clearly foreseeable that the 30
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day appeal period would run. The responsibility in
initially correcting this problemlaid with Judge
Gaddi s, who initiated and created the problem at

Mot her’s expense. . . . Judge Gaddis could have made
the appoi ntment of new counsel while extending the due
date to file a Notice of Appeal. I nstead, he made a

very | ate appoi ntment of new counsel and jeopardized
the | egal and appeal interests of Mother. The tria
judge not only filed an order against Mother, he
failed to also protect Mother’'s concom tant due
process interests in ensuring that she would be able
to timely file a new Notice of Appeal. This is a
clear violation of the due process rights of Mother
that was easily preventable by the trial court.

(Enmphasis in original).

Mot her further asserted that “[a]s the trial court is
responsi ble for tinely appointing counsel, the court could have
very easily extended the appeal due date or forewarned counsel of

a pending notice of appeal due date.” (Enphasis in original).

Inits April 9, 2009 Summary Di sposition Order (SDO),
the I CA concluded that “the [f]lam |y [c]ourt did not err in
declining to grant Mdther relief based on ineffective assistance
of counsel.” In re RG, No. 28582, 2009 W. 953392 at *2 (App.
Apr. 9, 2009). The ICA further noted that “[f]rom Mdther’s

poi nt-of -view, this appeal concerns the term nation of her

parental rights with respect to her child . . . . However, the
Term nation Order is not before the court on this appeal.” 1d.
at *1.

Wth regard to Mother’s claimof ineffective assistance

of counsel during the pre-term nation period, the | CA noted:

Mot her fails to identify with specificity, however, at
whi ch points in the case that she was
unconstitutionally deprived of access to conpetent
counsel . It appears fromthe record that Mother was
represented by appointed counsel or standby consulting
counsel at all hearings |leading up to the Term nation
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Order. . . . More inportantly, . . . Mother does not
identify any specific error or om ssion of counse
during the events and proceedi ngs which culmnated in
the Term nation Order.

ld. at *2.
Wth respect to the post-termnation tinme frame, the

| CA not ed:

[Tl his court is troubled by the inmpact of the

Term nation Order’s i mmedi ate di scharge of Mother’s
standby attorney, particularly in light of the
[flamily [c]ourt’s assessment of Mother’'s menta
health status . . . That said, Mother has not
identified to this court a single “appeal able issue”
t hat could have been raised had counsel preserved her

rights to an appeal fromthe Term nation Order.

The | CA concl uded by stati ng:

We consider, by analogy, the standard that is applied
to claims of ineffective assistance of appellate
counsel in crimnal matters. . . . In this case

Mot her has failed to even suggest a meritorious basis
upon whi ch counsel could have filed a motion to
reconsi der and could have raised on appeal fromthe
Term nati on Order. For these reasons, we concl ude
that the Fam ly Court did not err in declining to
grant Mother relief based on ineffective assistance of
counsel .

Id. (Gtation omtted).
Wth regard to Mother’s claimthat her due process
rights were violated by being denied access to the record in this

case, the | CA hel d:

This limtation appears to be supported by HRS §
587-73(b)(4) (2006) and is grounded in the Famly
Court’'s prior final decision that Mother had no
further parental rights or interests in the
proceedi ngs. Mot her has not informed this court of
any documents or category of documents that she
reasonably requested access to or why she needs ful
access to the post-Novenmber 6, 2006 record in this
case. Mot her has failed to identify any prejudice
stemmng fromthis limtation. . . . W conclude that
the Circuit Court did not err in limting Mother’s
access to the post-November 6, 2006 confidentia

-28-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

record in this case.
Id. at *3.

The ICAfiled its judgnment affirmng the famly court’s
May 8, 2007 order on May 21, 2009. Mother tinely filed an
application for wit of certiorari on August 13, 2009. DHS filed
its response on August 28, 2009.

In her application, Mther “request[ed] the Court to
apply or fornulate a famly court standard of the correct renedy
for "ineffective assistance of counsel’ and if found, to grant a
new trial.” Mther further asserted that “[i]t is legally
i npossible to raise any points until the records are rel eased for
review”

In its Cbjection, DHS argued that the ICA's anal ogy to
the crimnal standard for ineffective assistance of counsel was
appropriate. DHS further argued that Mdther had full access to
all records upon which an appeal woul d have been based.

Il. Standard of Review
The famly court’s denial of a notion under HFCR Rul e

60(b)(6) is reviewed for abuse of discretion. Pratt v. Pratt,

104 Hawai ‘i 37, 42, 84 P.3d 545, 550 (2004). As the ICA noted in

Hayashi v. Hayashi, 4 Haw. App. 286, 666 P.2d 171 (1983):

[slince Rule 60(b)(6) relief is contrary to the
general rule favoring finality of actions, the court
must carefully weigh all of the conflicting

consi derations inherent in such applications. Once
the court has made a determ nation to grant or deny
relief, the exercise of its discretion will not be set
aside unless the appellate court is persuaded that,
under the circunstances of the case, the court abused
its discretion.
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Id. at 291, 666 P.2d at 175 (citations omtted).

An “abuse of discretion occurs where the trial court
has cl early exceeded the bounds of reason or disregarded rules or
principles of law or practice to the substantial detrinment of a

party litigant.” Buscher v. Boning, 114 Hawai ‘i 202, 211, 159

P.3d 814, 823 (2007) (quoting Ofice of Hawaiian Affairs v.

State, 110 Hawai ‘i 338, 351, 133 P.3d 767, 780 (2006)). In
addition, “[t]he burden of establishing abuse of discretion is on
appel lant, and a strong showing is required to establish it.”

State v. Hinton, 120 Hawai ‘i 265, 273, 204 P.3d 484, 492 (2009)

(quoting State v. Wng, 97 Hawai ‘i 512, 517, 40 P.3d 914, 919

(2002)).
I1'l1. Discussion

In Mother’s February 6, 2007 notion, Mther asserted
that she was deprived of effective assistance of counsel in both
the pre- and post-term nation proceedings, in violation of her
due process and equal protection rights under the United States
and Hawai ‘i Constitutions. For the reasons set forth bel ow, we
construe Mother’s notion as a HFCR Rul e 60(b)(6) notion for
relief and conclude that the famly court did not abuse its
di scretion in denying the notion.

A The fam |y court properly concluded that Mther had a due
process right to appointed counsel during the term nation
pr oceedi ngs

The United States Constitution does not require the
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appoi ntment of counsel in all proceedings involving the potenti al
for termnation of parental rights. Lassiter, 452 U. S. at 31l.
Rat her, due process requires that “[a] parent’s interest in the
accuracy and justice of the decision to termnate his or her
parental status” be bal anced against the State’s interest in the
wel fare of the child and the econony of the proceedi ngs, as well
as against the risk that “a parent wll be erroneously deprived
of his or her child because the parent is not represented by
counsel .” 1d. at 27-28 (citing Eldridge, 424 U. S. at 335). 1In

Lassiter, the Court held that:

[t]he dispositive question . . . is whether the three
El dridge factors,[!] when weighed against the
presunmption that there is no right to appointed
counsel in the absence of at |east a potentia
deprivation of physical liberty, suffice to rebut that
presunmption and thus to lead to the conclusion that
the Due Process Clause requires the appoi ntment of
counsel when a State seeks to term nate an indigent’'s
parental status.

Id. at 31.

This court has not determ ned whether article 1,
section 5 of the Hawai ‘i Constitution affords parents a due
process right to counsel in all term nation proceedings.?'’
However, in In re Doe, 99 Hawai ‘i 522, 533, 57 P.3d 447, 458

(2002) (citation omtted), we held that article 1, section 5 of

16 In determ ni ng what due process requires under Eldridge, the court

must consider “the private interests at stake, the governnent’s interest, and
the risk that the procedures used will |lead to erroneous decisions.” See
Lassiter, 452 U.S. at 27

17 Article 1, section 5 of the Hawai ‘i Constitution provides that

“In]o person shall be deprived of life, liberty or property without due
process of law, nor be denied the equal protection of the laws[.]”
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the Hawai ‘i Constitution provides parents a “substantive |iberty
interest in the care, custody, and control of their children,”

i ndependent of the United States Constitution, and that the state
must provide parents “a fair procedure” for the deprivation of
that liberty interest.

In Doe, we concluded that “parents who are in need of
an interpreter because of their inability to understand English
are entitled to the assistance of one at any fam |y court hearing
in which their parental rights are substantially affected.” 1d.
at 526, 57 P.3d at 451. We further concluded that the
determ nati on of whether parental rights are substantially
af fected, such that due process is inplicated, nust be nade on a
case- by-case basis. [1d. at 534, 57 P.3d at 459 (citing Lassiter,
452 U.S. at 32).

Under the circunstances of Doe, however, we concl uded
that the Appellant-Mther had failed to denonstrate her need for
an interpreter, and failed to denonstrate that she was
“substantially prejudiced” by the absence of an interpreter. |d.
at 526, 57 P.3d at 451. Accordingly, we affirmed the order of
the circuit court, which granted foster custody of the children
to DHS. 1d.

InInre “A” Children, 119 Hawai ‘i 28, 46, 193 P. 3d

1228, 1246 (App. 2008), the I CA noted that the appointnent of
counsel renmains discretionary under HRS 8§ 587-34, which provides,

in pertinent part:
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Guardian ad litem court appointed counsel. (a) The
court shall appoint a guardian ad litem for the child
to serve throughout the pendency of the child
protective proceedi ngs under this chapter. The court
may appoint additional counsel for the child pursuant
to subsection (c) or independent counsel for any other
party if the party is an indigent, counsel is
necessary to protect the party’'s interests adequately,
and the interests are not represented adequately by
anot her party who is represented by counsel

HRS § 587-34 (2006) (enphasi s added).

The I CA therefore applied the case-by-case approach
adopted in Lassiter, and concluded that a father was deprived of
hi s due process right to appointed counsel under the United
States Constitution, where counsel was not appointed until two
weeks before the term nation proceedings. 119 Hawai ‘i at 59-60,
193 P.3d at 1259-60. Although the | CA expressed “grave concerns”
about the case-by-case approach, it declined to adopt a bright-
line rule requiring appointnent of counsel for indigent parents
in all termnation proceedings. |1d.

In this case, the famly court imedi ately appoi nted
counsel upon Mdther’s initial application. Thereafter, Mther
was represented at all times by counsel or standby counsel,
except when Mt her expressly requested to proceed pro se, and
during the period between March 11, 2005 (when the famly court
di scharged lopa in its Term nation Order) and March 28, 2005
(when the famly court appointed Yonenori). Thus, in electing to
appoi nt counsel, it appears that the famly court applied the
Lassiter bal ancing test, and concl uded that the bal ance of

interests required that counsel be appointed for Mther in order
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to satisfy the demands of due process under the United States
Constitution. W conclude, with respect to those aspects of the
proceedi ngs that Mther seeks to challenge here, that the famly
court’s determ nation was correct given the risk that failure to
appoi nt counsel would |l ead to an erroneous decision. See
Lassiter, 452 U. S. at 27.
Because the famly court properly determ ned that

Mot her had a right to counsel under the United States
Constitution, we decline to reach the question of whether the
Hawai ‘i Constitution provides indigent parents a right to counse
in all termnation proceedings.?®
B. HFCR Rule 60(b)(6) is, in the circunstances of this case, a

proper vehicle for raising ineffective assistance of counsel

i n proceedi ngs concerning the term nation of parental rights

Thi s appeal requires us to consider whether HFCR Rul e

60(b) (6) (hereinafter “Rule 60(b)(6)”) is an appropriate vehicle
for raising ineffective assistance of counsel in proceedings
concerning the termnation of parental rights. W note at the
outset that Mdther’'s February 6, 2007 notion to the trial court,
styled a “Mdtion for 1) New Trial and/or 2) to Reconsider and/or
Amend Judgment and/or Al Previous Orders, and/or 3) for Rel ease

of all Evidence or Files in Case, and/or 4) for Dismssal[,]”

18 We therefore respectfully disagree with the dissent’s assertion
t hat we hereby “den[y] indigent persons access to justice in parenta
term nation actions” or that we have adopted a “discretionary appoi nt ment
approach[.]” Dissenting Opinion at 1, 46. W recognize instead that, because
the fam ly court properly determ ned that Mother had a due process right to
appoi nted counsel under the U.S. Constitution, the determ nation of what
protections the Hawai ‘i Constitution provides to indigent parents is not
properly before us.
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stated only that she sought relief pursuant to HFCR Rule 7(b),
which is a general rule regarding pleadings and the form of
notions. However, in Mdther’'s Opening Brief to the | CA she
asserted that the “standard of review for a denial of a notion
for post-decree relief is the abuse of discretion standard.” 1In
her Reply Brief, Mther described the “notion herein” as one
under Rule 60(b). Because a Rule 60(b)(6) notion appears to have
been the only notion for post-decree relief available to Mther
under the applicable rules,?! and because the famly court and
the | CA both appeared to construe Mdther’s notion as a Rule
60(b) (6) notion, we review Mdther’s assertions under the
principles applicable to Rule 60(b)(6) notions.

1. Principles applicable to HFCR Rul e 60(b)(6) notions

“Rule 60(b)(6) permts the trial court in its sound

discretion to relieve a party froma final judgnent.” Hayashi, 4

Haw. App. at 290, 666 P.2d at 174 (citing Isenoto Contracting Co.

v. Andrade, 1 Haw. App. 202, 205, 616 P.2d 1022, 1025 (1980)).

19 At the time the Term nation Order was filed, it was subject to
appeal only following the famly court’s decision on a motion for
reconsi deration, which was required to be filed within twenty days of the
entry of the order. HRS § 571-54 (2005). However, a 2006 amendment to HRS §
571-54, which was designed to “speed the resolution of child protective
services cases,” elimnated the requirement that a motion for reconsideration
precede an appeal. S. Stand. Comm Rep. No. 2245, in 2006 Senate Journal, at
1132. Nevert hel ess, HFCR Rule 72(b) requires that a notice of appeal be filed
wi thin 30 days of a final decision or order. Accordingly, a direct appeal was
not available to Mother at the time she filed her February 6, 2007 notion

Simlarly, a notion for new trial was no |onger available to Mother
because HFCR Rule 59(b) requires that a motion for new trial be made within 10

days after the entry of judgnment. In addition, a motion for relief from
judgment under Rule 60(b)(1), (2), or (3) must be nade not more than one year
foll owing judgment, and thus was no |onger avail able to Mother. Finally,

al t hough relief under Rule 60(b)(4) and (5) is not subject to the one-year
limtation, those rules do not appear to have been applicable to Mother’s
circunmst ances.
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HFCR Rul e 60(b) provides, in pertinent part:

On motion and upon such ternms as are just, the court
may relieve a party or a party's legal representative
fromany or all of the provisions of a final judgnment,
order, or proceeding for the followi ng reasons: (1)

m st ake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence
coul d not have been discovered in time to move for a
new trial under Rule 59(b); (3) fraud . . . |

m srepresentation, or other m sconduct of an adverse
party; (4) the judgnment is void; (5) the judgnment has
been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or
ot herwi se vacated, or it is no |onger equitable that
the judgment should have prospective application; or
(6) any other reason justifying relief fromthe
operation of the judgnment. The motion shall be made
within a reasonable time, and for reasons (1), (2),
and (3) not nore than one year after the judgment,
order, or proceedi ngs was entered or taken

(Enphasi s added).

Al though this court has not addressed the requirenents
for bringing a HFCR Rul e 60(b)(6) notion, the | CA has expl ai ned
that, under HFCR Rule 60(b)(6), a novant nust neet three

t hreshol d requirenents:

the movant nmust show that (1) the notion is based on
some reason other than those specifically stated in
clauses 60(b) (1) through (5); (2) the reason urged is
such as to justify the relief; and (3) the nmotion is
made within a reasonable tine.

The first requirement is self-explanatory and
merely indicates that subsection (6) is a residua
clause to provide relief for considerations not
covered by the preceding five clauses. The second
requi rement means that the movant nust prove that
there are exceptional circumstances justifying relief.

The third requirement calls for diligence by the
novi ng party. Although Rule 60(b)(6) motions are not
subject to the one-year limtation, they nmust be
brought within a reasonable time. \What constitutes a
“reasonable time” is determned in the |ight of al
attendant circunstances, intervening rights, |oss of
evidence, prejudice to the adverse party, the
commandi ng equities of the case, and the genera
policy that judgnments be final

Since Rule 60(b)(6) relief is contrary to the
general rule favoring finality of actions, the court
must carefully weigh all of the conflicting
consi derations inherent in such applications.
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Hayashi, 4 Haw. App. at 290-91, 666 P.2d at 174-5 (internal
citations omtted).

In Hayashi, the | CA considered whether a six-year del ay
in filing a Rule 60(b)(6) notion was justified by any
“exceptional circunstances” which would “mtigate the |engthy
delay in bringing the notion.” 4 Haw. App. at 291, 666 P.2d at
175. Hayashi involved Wfe’'s allegation that Husband’ s coercion
|l ed her to execute a property settlenent agreenent (PSA) upon
their divorce. 1d. at 288, 666 P.2d at 173. In her HFCR Rul e
60(b) (6) notion seeking relief fromthe PSA, Wfe clained that
“before and after execution of the PSA and entry of the decree,
Husband exerted extrenme influence over her so that she was acting
under coercion and enotional duress when she signed the PSA[,]”
and that “her dom nated situation created the extraordinary
circunstances justifying relief.” 1d. at 291, 666 P.2d at 175.

The famly court found no evidence of extraordinary
circunstances in the record to justify Wfe’'s six-year delay in
filing an HFCR Rul e 60(b)(6) notion. I1d. The ICA agreed, and
noted that Wfe had failed to prove the existence of
extraordi nary circunstances because she had been represented at
all tinmes by |legal counsel who was able to protect her from any
coercive action, and because she had consulted with several other
| awyers prior to signing the PSA. 1d. Thus, while a six-year
delay in filing a Rule 60(b)(6) notion was not per se

unreasonable, Wfe’'s notion was deened untinely. 1d.
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Accordingly, the ICA held that the famly court did not abuse its
di scretion in denying Wfe's notion. |1d.

Moreover, in Nakata v. Nakata, 3 Haw. App. 51, 56, 641

P.2d 333, 336 (App. 1982), the ICA held that HFCR Rul e 60(b)(6)
“should be used only where the relief will further justice
w t hout adversely affecting substantial rights of the parties.”
(citing 11 Charles Alan Wight & Arthur R MIller, Federal
Practice and Procedure: Civil 88§ 2857, 2864 (1lst ed. 1973)). The
| CA further held that HFCR Rule 60(b) is not intended to
“relievfe] a party fromfree, cal culated, and deliberate choices
he, she, or it has made.” |1d. at 56, 641 P.2d at 336 (citing 11
Charles Alan Wight & Arthur R MIller, Federal Practice and
Procedure: Cvil 8§ 2864 (1st ed. 1973); 46 Am Jur. 2d,
Judgnents, 8 688 (1969)).

In what the | CA construed to be a HFCR Rul e 60(b)
nmotion, id. at 55, 641 P.2d at 336, Wfe sought relief froma
di vorce decree that gave Husband the option to purchase the
marital residence at the conclusion of a six-nonth period if Wfe
failed to conply with a payoff provision, id. at 52-53, 641 P.2d
at 334-35. Wfe argued that “the court had the power to and
shoul d extend the six nonths to allow her to purchase the house
upon the favorable terns stated in the decree[,]” id. at 53, 641
P.2d at 335, and the famly court granted her relief. 1d. at 53-
54, 641 P.2d at 335. However, the | CA deemed Wfe's HFCR Rul e

60(b) claim*“excessive,” and concluded that the famly court
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abused its discretion in granting Wfe relief. 1d. at 51, 56,
641 P.2d at 334, 336.

2. The use of Rule 60(b)(6) as a vehicle to raise
i neffective assistance of counsel in term nation of
parental rights cases

A mgjority of states now routinely appoint counsel for
i ndigent parents in term nation of parental rights cases, and
have concluded that the right to counsel includes a right to

effective counsel. See Susan Cal kins, |Ineffective Assi stance of

Counsel in Parental -Rights Terni nati on Cases: The Chall enge for

Appel | ate Courts, 6 J. App. Prac. & Process 179, 193-99 (2004).

However, state courts have struggled to determ ne the proper
procedural vehicle for raising ineffective assistance of counsel
in termnation of parental rights proceedings. See id. at 199.
A mgjority of jurisdictions has concluded that direct
appeal is the nost appropriate nmethod for raising ineffective
assi stance of counsel in term nation proceedings, due to the
particul ar need for expeditious resolution and finality in child

custody disputes. See, e.g., State ex rel. Juvenile Dep’t of

Mul t nomah County v. Geist, 796 P.2d 1193, 1201 (Or. 1990); In re

Janes WH., 849 P.2d 1079, 1080 (NNM C. App. 1993); N.J. Dv.

of Youth & Famly Servs. v. B.R, 929 A 2d 1034, 1040 (N.J.

2007). \Where an appeal of an order term nating parental rights
has not been tinely filed, sone jurisdictions allow for an
enl argenment of the tine for filing an appeal upon a show ng of

good cause. See, e.g., Inre A J., 143 P.3d 1143, 1146 (Col o.
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Ct. App. 2006).
California allows a parent to raise ineffective
assi stance of counsel in a petition for a wit of habeas corpus.

In re Paul W, 60 Cal. Rptr. 3d 329, 333 (Cal. C. App. 2007)

(citing Inre Kristin H, 54 Cal. Rptr. 2d 722, 725 (Cal. C

App. 1996)). However, other jurisdictions have concl uded that
habeas corpus is not the appropriate vehicle to collaterally
attack a judgnent term nating parental rights on the basis of

i neffective assistance of counsel because it would increase
uncertainty in child custody proceedings and thereby limt the

possibility of adoption. See, e.g., In re Jonathan M, 764 A 2d

739, 751-52 (Conn. 2001); see also Lehman v. Lycom ng County

Children’s Servs. Agency, 458 U. S. 502, 513-14 (1982) (holding

t hat federal habeas corpus may not be used to litigate
constitutional issues in child-custody matters because “[t] he
State’s interest in finality is unusually strong in child-custody
di sputes. The grant of federal habeas would prolong uncertainty
for children . . . possibly |lessening their chances of
adoption.”).

Finally, sone jurisdictions allow a claim of
i neffective assistance of counsel to be raised under rules

simlar to HFCR Rul e 60(b)(6). See Ex parte E.D., 777 So.2d 113

(Ala. 2000); In re Georgette, 768 N. E.2d 549, 557 (Mass. App. C

2002). In Ex parte E.D., the Al abama Suprene Court held that “a

[ Alabama Rul es of G vil Procedure (ARCP)] Rule 60(b) notion,
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under certain circunstances, . . . can be an appropriate neans by
whi ch a parent facing the term nation of parental rights can
present clains of ineffective assistance of appointed counsel.”
777 So.2d at 116. In that case, a nother’s parental rights were
term nated, and her trial counsel subsequently withdrew fromthe
case. 1d. at 114. The court appointed a new attorney for the
pur pose of appeal and, on appeal, the Al abana Court of Cvil
Appeal s affirnmed the termnation order. 1d. Less than 60 days
|ater, the nother filed a notion pursuant to ARCP Rul e 60(b)(6),
all eging ineffective assistance of trial counsel. |1d.

ARCP Rul e 60(b)(6) is nearly identical to HFCR Rul e
60(b)(6), and “permts a civil litigant to collaterally attack a
civil judgnent” within a “reasonable tine.” [1d. at 116. The

Al abama Suprene Court concl uded that:

[w] hat constitutes a “reasonable time” depends on the
facts of each case, taking into consideration the
interest of finality, the reason for the delay, the
practical ability to learn earlier of the grounds
relied upon, and the prejudice to other parties.

ld. (quoting Ex parte WJ., 622 So.2d 358, 361 (Al a. 1993)

(quotation marks onmitted)).

Wei ghing the “drastic effect of the term nation of
parental rights against the need for finality in the ultinmate
di sposition of questions regarding parental rights[,]” the
Al abarma Suprene Court held that the nother’s Rule 60(b)(6)
nmotion, filed within 60 days of the appellate court’s judgnment

affirmng the termnation order, was filed within a “reasonabl e
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time.” Id.

In contrast, in In re Georgette, the Appeals Court of

Massachusetts noted that a motion raising ineffective assistance
of trial counsel and made pursuant to Massachusetts Rule of Civil
Procedure (MRCP) Rule 60(b) (6) “should be granted only in
extraordinary circumstances, which are not present when the
allegedly aggrieved party could have reasonably sought relief by
means of direct appeal.” 768 N.E.2d at 557. 1In that case, a
father’s parental rights were terminated, and his two daughters
brought a MRCP Rule 60 (b) (6) motion for a new trial, alleging
that their appointed trial counsel was ineffective. Id. at 551.
Although the court did not expressly reject MRCP Rule 60 (b) (6) as
a vehicle for raising ineffective assistance of counsel, it
rejected the daughters’ motion as an “improper effort to obtain

relief.” Id. at 557. The court further noted that:

If cases are to have finality, the operation of rule
60 (b) must receive “extremely meagre scope.” Rule 60
is to litigation what mouth-to-mouth resuscitation is
to first aid: a life-saving treatment, applicable in
desperate cases. Achieving finality and minimizing
delay and uncertainty are appropriate considerations
when acting on any rule 60(b) motion; they are prime
considerations . . . when the rights, interests, and
welfare of children in custody and adoption
proceedings are involved.

Id. at 557-558 (quotation marks, ellipses and citations omitted).
Recognizing that Mother cannot pursue any other avenue
of relief here, we conclude that Rule 60 (b) (6) was an appropriate

vehicle for raising ineffective assistance of counsel in the
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ci rcunst ances of this case.?

C. W will review clains of ineffective assistance of counsel
in termnation of parental rights cases to determ ne whet her
fundanental fairness was conprom sed

State courts have al so applied varying tests for
det erm ni ng whet her appoi nted counsel in a term nation of
parental rights case was ineffective. A majority of states has
adopted the standard for ineffective assistance of counsel in

crimnal cases that was announced in Strickland v. Washi ngt on,

466 U.S. 668, 687 (1984): “First, the defendant nust show that
counsel’s performance was deficient. . . . Second, the defendant
must show that the deficient performance prejudiced the

defense.”? See, e.g., State v. T.L., 751 NW2d 677, 685 (N.D

20 We note that RGB has not yet been adopted, and that this case is
di stingui shable from one in which adoption has already occurred. COur
concl usion therefore does not authorize a challenge to the term nation of
parental rights based on ineffective assistance of counsel in a case where
adoption of the child has already taken place

21 In State v. Antone, 62 Haw. 346, 615 P.2d 101 (1980), we
articulated the standard under the Hawai ‘i constitution for review ng
ineffective assistance of counsel claims in crimnal cases as follows:

The burden of establishing ineffective assistance of
counsel rests upon the appell ant. Hi s burden is
twofold: First, the appellant nust establish specific
errors or om ssions of defense counsel reflecting
counsel’s lack of skill, judgment or diligence

Second, the appellant nust establish that these errors
or om ssions resulted in either the withdrawal or
substantial impairment of a potentially meritorious
def ense.

Id. at 348-49, 615 P.2d at 104 (citations omtted); see Dan v. State, 76
Hawai ‘i 423, 427, 879 P.2d 528, 532 (1994) (“no showi ng of ‘actual’ prejudice
is required to prove ineffective assistance of counsel” in a crim nal case)
(quoting Briones v. State, 74 Haw. 442, 464, 848 P.2d 966, 977 (1993)).

Wth regard to ineffective assistance of appellate counsel in the
crimnal context, this court has held that, “[i]f . . . an appeal able issue is
omtted as a result of the performance of counsel whose conpetence fell bel ow
that required of attorneys in crim nal cases then appellant’s counsel is
constitutionally ineffective.” Bri ones, 74 Haw. at 467, 848 P.2d at 978
Where appell ate counsel’s ineffectiveness results in the failure to timely
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2008); N.J. Div. of Youth & Famly Servs. v. B.R, 929 A 2d 1034,

1038 (N.J. 2007); Inre CH, 166 P.3d 288, 290-91 (Colo. C.

App. 2007). Aside fromcases in which prejudice is presuned, ??
courts applying the Strickland standard in term nation of
parental rights cases rarely find ineffectiveness. Calkins, 6 J.
App. Prac. & Process at 215.

QG her jurisdictions apply the “fundanental fairness”

test announced in State ex rel. Juvenile Departnent of Miltnomah

County v. Geist, 796 P.2d 1193, 1204 (Or. 1990), which required a

nmot her whose parental rights were termnated to show “not only
that her trial counsel was inadequate, but also that any

i nadequacy prejudi ced her cause to the extent that she was denied
a fair trial and, therefore, that the justice of the circuit
court’s decision is called into serious question.” In declining

to apply the Strickland standard, the Geist court distinguished

juvenile court proceedings fromadult crimnal proceedings,
noting that “[t]here sinply is no conpelling reason that the sane
standards applied in adult crimnal cases al so should be applied

in juvenile cases.” 1d. at 1202; see also Baker v. Marion County

file a notice of an appeal, this court has, under certain circumstances,
“relax[ed] the deadline for filing a notice of appeal.” State v. Shinyams,
101 Hawai ‘i 389, 393 n.6, 69 P.3d 517, 521 n.6 (2003); see also State v.
Caraball o, 62 Haw. 309, 316, 615 P.2d 91, 96 (1980) (permtting a late-filed
appeal where defendant had withdrawn his initial appeal based on counsel’s
erroneous advice).

22 For exanple, the Court of Appeals of Kansas has held that an

attorney’s withdrawal md-trial constituted a conplete denial of counsel, and
therefore prejudice was presuned. In re Rushing, 684 P.2d 445, 450 (Kan. Ct.
App. 1984). As discussed further, infra, failure to file a notice of appea
in a crimnal proceeding may be per se prejudicial under certain

circumst ances.
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Ofice of Famly & Children, 810 N E. 2d 1035, 1039 (Ind. 2004)

(“We conclude that transporting the structure of the crimnal
| aw, featuring as it does the opportunity for repeated re-
exam nation of the original court judgnent through
i neffectiveness clainms and post-conviction processes, has the
potential for doing serious harmto children whose |ives have by
definition already been very difficult”). W note that Mther,
in her application, also urged this court to “apply or formul ate
a famly court standard of the correct renedy for ‘ineffective
assi stance of counsel.’”

In the crimnal context, the United States Suprene
Court has further refined the test for ineffective assistance of
counsel, where counsel has failed to file a notice of appeal

Roe v. Flores-Otega, 528 U.S. 470 (2000). In Flores-Otega, the

def endant pl eaded guilty to second-degree nurder, and was
sentenced to 15 years to life in state prison. 1d. at 473-74.

Fl ores-Ortega was infornmed by the trial judge that he could file
an appeal within 60 days foll ow ng sentencing, and that counsel
woul d be appointed to represent himon appeal if he was indigent.
Id. at 474. However, Flores-Ortega’ s appoi nted counsel failed to
file a notice of appeal, and Flores-Otega hinself was unable to
communi cate with counsel during the first 90 days foll ow ng
sentencing. 1d. After Flores-Otega s pro se attenpt to file a
bel ated notice of appeal was rejected, he filed a federal habeas

petition alleging that his counsel’s failure to file a notice of
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appeal on his behalf constituted constitutionally ineffective
assistance of counsel. 1d. The district court adopted the
Magi strate Judge’ s findings and reconmendati ons and deni ed
Flores-Ortega’ s petition. 1d. at 475. Flores-Otega appeal ed.
Id. The United States Court of Appeals for the Ninth Crcuit
reversed, and certiorari was granted. 1d. at 475-76.

The United States Suprene Court held that the
Strickland test applies to clainms of ineffective assistance of
counsel arising out of counsel’s failure to file a notice of
appeal. 1d. at 476-77. The Court then addressed the
ci rcunst ances under which the failure to file a notice of appeal
woul d be considered to fall “below an objective standard of

reasonabl eness.” |1d. at 476-78 (quoting Strickland, 466 U S. at

688). The Court enphasized that “a | awyer who di sregards
specific instructions fromthe defendant to file a notice of
appeal acts in a manner that is professionally unreasonable.”
Id. at 477. However, the Court declined to establish a bright-
line rule deeming it per se deficient to fail to “file a notice
of appeal unless the defendant specifically instructs otherw se.”

Id. at 478. Rather, the Court held that:

counsel has a constitutionally inmposed duty to consult
with the defendant about an appeal when there is
reason to think either (1) that a rational defendant
woul d want to appeal (for example, because there are
nonfrivol ous grounds for appeal), or (2) that this
particul ar defendant reasonably demonstrated to
counsel that he was interested in appealing

1d. at 480.

Wth regard to the prejudice prong, the Court concl uded
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that the “denial of the entire judicial proceeding itself,” which
resulted fromcounsel’s failure to file a notice of appeal, was
presunptively prejudicial. [1d. at 483. However, the Court held

that the Strickland standard required that “counsel’s deficient

performance nmust actually cause the forfeiture of the defendant’s

appeal .” 1d. at 484. The Court further held that:

[i]1f the defendant cannot denonstrate that, but for
counsel’'s deficient performance, he would have
appeal ed, counsel’s deficient performance has not
deprived himof anything, and he is not entitled to
relief.

The Court further noted that:

As with all applications of the Strickland test, the
gquestion of whether a given defendant has made the
requi site showing will turn on the facts of a
particul ar case. Nonet hel ess, evidence that there
were nonfrivol ous grounds for appeal or that the
defendant in question promptly expressed a desire to
appeal will often be highly relevant in making this
determ nation.

Id. at 485 (citation omtted).

Applying this analysis to the facts of Flores-Ortega’s
case, the Court concluded that “the Magistrate Judge' s findings
do not provide us with sufficient information to determ ne
whet her [defense counsel] rendered constitutionally inadequate

assistance.” 1d. at 487. The Court further noted:

Assum ng, arguendo, that there was a duty to consult
in this case, it is inpossible to determ ne whet her
that duty was satisfied without knowi ng whet her
[defense counsel] advised [Flores-Ortega] about the
advant ages and di sadvant ages of taking an appeal and
made a reasonable effort to discover his wi shes.
Based on the record before us, we are unable to
determ ne whet her [defense counsel] had a duty to
consult with [Flores-Ortega] (either because there
were potential grounds for appeal or because [Flores-
Ortega] expressed interest in appealing), whether she
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satisfied her obligations, and, if she did not,
whet her [Fl ores-Ortega] was prejudiced thereby.

ld. at 487.

InInre AJ., 143 P.3d 1143 (Colo. Ct. App. 2006), the

Col orado Court of Appeals considered the effect of the holding in

Fl ores-Ortega on a claimof ineffective assi stance of counsel in

a termnation of parental rights case, in the context of

determ ning whether to accept a late-filed notice of appeal. The
not her tinely communi cated her decision to appeal the term nation
order to her counsel, who filed an untinely notice of appeal of
the famly court’s termnation order. |d. at 1149. The court
noted that the nother filed her notice of appeal just over six
weeks after the famly court entered its term nation order,
“Wthin nine nonths after the child s renoval fromthe hone,

[and] three nonths before the [expedited pernmanency pl anning
(EPP)] deadline for permanent placenent of the child.” 1d. The
court noted that the statutory framework for EPP cases requires
that the child “be placed in a permanent honme within twelve
months of his [or her] initial placenent out of the hone[,]” and
characterized the length of delay in this case as “relatively
short.” 1d.

The court concluded that “counsel’s failure to file a
timely notice of appeal after nother told himshe wanted to
appeal the termi nation order anobunts to ineffective assistance of
counsel.” 1d. However, under Col orado |aw, the nother was al so

required to denonstrate good cause warranting reinstatenent of
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the right to appeal. 1d. Because the nother had advi sed her
counsel that she wi shed to appeal, the court concluded that she
did not contribute to the delay in filing the appeal and, under

the specific circunstances of the case, there was good cause for

extendi ng the appeal deadline. [1d. at 1150. However, the court
not ed that:
if any one of the circunstances in this case were
different, we may have reached a different result. In
particular, we m ght have been inclined to dism ss the
appeal if the untinely filing of the notice of appea

were attributable to nother’s carel essness or
inaction, or if the delay had been |onger or exceeded
the EPP deadline for permanent placement of the child.

Finally, sone federal courts have declined to extend

the holding in Flores-Otega to other civil contexts in which due

process requires the effective assistance of counsel. 1In

Her nandez v. Reno, 238 F.3d 50 (1st G r. 2001), the Court of
Appeals for the First Crcuit noted that counsel’s inconpetence
during immgration proceedings, which are civil in nature, “may

make the proceeding fundanentally unfair and give rise to a Fifth

Amendnent due process objection.” [d. at 55 (enphasis in
original). Hernandez’s counsel had filed a tinely notice of
appeal of Hernandez’s deportation order with the Board of

| mm gration Appeals (Board) but failed to brief the issues on
appeal, resulting in the appeal being dismssed. 1d. at 52-53.
Her nandez had the option to appeal the Board’ s decision, but his
counsel failed to do so. 1d. at 53. Alnost four years |ater,
Her nandez was issued a letter directing himto appear for
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deportation, and Hernandez then filed a petition for a wit of
habeas corpus with the district court and a notion to reopen his
case with the Board, alleging ineffective assistance of counsel.
Id. at 53.

The First Crcuit noted that:

Were this a crimnal case, counsel’s failure to conply
with a defendant’s request to appeal would be treated
as prejudice per se. But we are unwilling, unless
directed to do so, to incorporate into civi
deportation proceedi ngs the whole apparatus of Sixth
Amendment precedent. Our concern in the inm gration
context is not with the Sixth Amendment but with
preserving a fair opportunity to have a waiver

consi dered; it does not include an opportunity to tie
up deportation proceedings in knots through collatera
attacks on defects that would not plausibly have
altered the result.

Id. at 57 (citations omtted; enphasis added).

Moreover, the First Crcuit noted that Hernandez “had
sonme duty--as a condition of a successful due process claim-to
monitor his lawer’s actions and assure that his appeal was being
pursued[,]” but did not do so. 1d. Accordingly, the First
Circuit affirmed the District Court’s dism ssal of Hernandez’' s
habeas petition. I1d.

Appl ying these principles to Mdther’s case, we hold
that the right to counsel in termnation of parental rights
cases, where applicable, includes the right to effective counsel.

We further hold that the proper inquiry when a cl ai m of
i neffectiveness of counsel is raised in a term nation of parental
rights case is whether the proceedings were fundanental ly unfair

as a result of counsel’s inconpetence. Cf. Ceist, 796 P.2d at
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1203 (“Mother nmust show, not only that her trial counsel was

i nadequate, but also that any inadequacy prejudi ced her cause to
the extent that she was denied a fair trial and, therefore, that
the justice of the [trial] court’s decisionis called into
serious question.”); Baker, 810 N E 2d at 1041 (“Wuere parents
whose rights were term nated upon trial claimon appeal that
their | awer underperfornmed, we deemthe focus of the inquiry to
be whether it appears that the parents received a fundanentally
fair trial whose facts denonstrate an accurate determ nation.”);
Her nandez, 238 F.3d at 57 (“Qur concern in the inmgration
context is not with the Sixth Arendnent but with preserving a
fair opportunity to have a waiver claimconsidered’”). The novant
bears the burden of establishing “not only that her trial counsel
was i nadequate, but al so that any inadequacy prejudiced her cause
to the extent that she was denied a fair trial and, therefore,
that the justice of the [trial] court’s decision is called into
serious question.” [|d. at 1204. Al though principles devel oped
in assessing ineffective assistance of counsel clains in the
crimnal context may be instructive, they are not dispositive in

the termnation of parental rights context. Cf. Hernandez, 238

F.3d at 57 (noting that “Sixth Arendnent precedent is worth
consul ti ng where counsel’s performance is attacked in a
deportation proceeding, but it is not binding and should not be
blindly inported whol esale”).

We adopt a fundanental fairness test, rather than
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inmporting crimnal |aw concepts directly, for several reasons.
First, the constitutional bases of the respective rights to
counsel are different. The right to counsel in the crimnal
context is based on the Sixth Armendnent of the United States
Constitution and Article |, Section 14 of the Hawai ‘i
Constitution. |In contrast, the right to counsel in term nation
of parental rights proceedings is based on due process. Cf.

Her nandez, 238 F.3d at 57; Anthony C. Misto, Potato, Potahto:

VWhet her | neffective Assi stance or Due Process, An Effective Rule

is Overdue in Term nation of Parental Ri ghts Cases in Florida, 21

St. Thomas L. Rev. 231, 243 (2009) (“It seens logical that if the
right to counsel in a particular situation arises from due
process, the issue of whether sonme act or om ssion of counsel
rendered a proceedi ng unfair should be deened to be one of due

process.”); see also In re Doe, 99 Hawai ‘i 522, 534, 57 P.3d 447,

459 (2002) (analyzing denial of an interpreter in a termnation
of parental rights proceedi ng under procedural due process
principles).

Second, there are substantial differences in the
pur poses of crimnal as opposed to term nation of parental rights
proceedi ngs. See Baker, 810 N E 2d at 1039 (noting that “[t] he
resolution of a civil juvenile proceeding focuses on the best
interests of the child, not on guilt or innocence as in a
crimnal proceeding”); Geist, 796 P.2d at 1202 (“There are

substantial differences between adult crimnal cases and juvenile
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court proceedings involving children and their parents. Courts
have | ong recogni zed that the substantive standards and
procedural rules governing crimnal cases are not necessarily
applicable or even desirable in juvenile court proceedings.”).
Consi stent with that understanding, sone of the protections that
exist for adult crimnal defendants have not been fully inported
into the parental rights context. Geist, 796 P.2d at 1202
(noting that, unlike in crimnal cases, under Lassiter, the right
to counsel in termnation of parental rights cases is determ ned

on a case-by-case basis and that, under Santosky v. Kraner, 455

U S. 745, 768-69 (1982), the burden of proof in termnation cases
is clear and convincing evidence rather than proof beyond a
reasonabl e doubt). Conversely, “the odds of an accurate
determnation in a termnation case are enhanced by the fact of
judicial involvenent that is nuch nore intensive than it is [in]
the usual crimnal case.” Baker, 810 N E.2d at 1041 (noting that
the judge “is not limted to [the parties’] presentations, and
may require nore than they present and direct further
i nvestigation, evaluations or expert testinony to assure him/Jor
her] that the interests of the child and the respective parties

are properly represented.” (quoting In re Adoption of T MF., 573

A. 2d 1035, 1042-43 (1990)).
Third, the interests inplicated by crimnal and
termnation of parental rights cases are substantially different.

Most notably, term nation of parental rights proceedi ngs
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inplicate the interests of the child in having a pronpt and
per manent resolution of his or her custody status—a factor that
is absent in the crimnal context.? As the Suprene Court of

| ndi ana noted i n Baker:

In the context of term nation cases, extended
litigation inposes that burden on the most vul nerable
peopl e whom t he system and such cases seek to protect:
the children. As Justice Powell wrote, “There is
little that can be as detrimental to a child s sound
devel opment as uncertainty over whether he is to
remain in his current ‘home,’ under the care of his
parents or foster parents, especially when such
uncertainty is prolonged.” Lehman, 458 U. S. at 513-
14, 102 S.Ct. 3231. Justice Joette Katz made a
sim | ar observation when Connecticut’'s high court

deci ded not to permt state habeas as a vehicle for
collateral attacks on judgnments of term nation

“[ T] here exists, as the trial court noted in this
case, a ‘frightening possibility that a habeas

petition will negate the permanent placenent of a
child whose status had presumably been in |imbo for
several years.’ Consequently, the state’'s interest as

paren patriae mlitates against allowing the wit.”
In re Jonathan M, 255 Conn. 208, 764 A.2d 739, 753
(2001) (footnote omtted).

To permit the children to travel from one home
to another while term nation proceedi ngs span across
the years is “incongruous and contrary to the federa
and state policy of mnimzing the ‘foster care drift’

that has doomed millions of children to interim

mul tiple or otherwi se impermanent placement.” 1In re
Adoption of A .MB., 812 A 2d 659, 667 (Pa.Super.Ct.
2002). Due to the i mmeasurable damage a child may

suffer am dst the uncertainty that comes with such
collateral attacks, it is in the child s best interest
and overall well being to limt the potential for
years of litigation and instability. “It is

undi sputed that children require secure, stable, |ong-
term continuous relationships with their parents or
foster parents. There is little that can be as
detrimental to a child s sound devel opment as
uncertainty.” Lehman, 458 U.S. at 513, 102 S.Ct.
3231.

Id. at 1040; see Ceist, 796 P.2d at 1201 (observing that in

23 We therefore respectfully disagree with the dissent’s assertion
that the best interests of the child can only be considered “after Petitioner
is given the opportunity to present her side of the case.” Dissenting Opinion
at 81 (enphasis added).
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term nation proceedi ngs, “[w hether or not the eventual result is
termnation, protracted litigation extends uncertainty in the
child[ren]’s life”); Misto, 21 Saint Thomas L. Rev. at 243-44
(“I't also appears froma policy perspective that due process is a
nore fitting framework than ineffective assistance for
termnation cases. . . . It [] broadens the appropriate
considerations in a manner that can better focus courts on the
best interest of the child[ren] involved, rather than nerely the
i npact on the parent of counsel’s acts or om ssions”).

Appl ying these principles here, we decline to adopt the

rule adopted in Flores-Otega, under which prejudice is presuned

when defense counsel fails to conply with a defendant’s request
to file an appeal in a crimnal case.? Rather, the failure of
appel l ate counsel to file an appeal in a termnation of parental
rights case nust be viewed in the broader context of whether the
famly court proceeding was fundanentally unfair. The nmerit (or
| ack thereof) of the issues that a party intends to raise on
appeal is a relevant consideration in nmaking that determ nation.

Cf. Hernandez, 238 F.3d at 57 (court declines to apply Flores-

Otega to an inmgration proceeding, and notes that a party who

clainms ineffective assistance of appellate counsel in that

24 However, we note that, even if the holding in Flores-Ortega were

to apply in termnation of parental rights cases, counsel’s failure to file a
notice of appeal will only be considered per se ineffective where the party
has specifically instructed his or her counsel to file a notice of appeal

528 U. S. at 477. Although there are references in the record here which
indirectly support an inference that Mother conveyed her desire to appeal to
Yonenori, there is nothing in the record to directly confirmthat she did so.

- 55-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

context nmust show nore than “defects that woul d not plausibly
have altered the result.”).

D. The famly court did not abuse its discretion in denying
Mot her’s Rule 60(b)(6) notion

1. Mot her failed to establish that her pre-termnation
counsel was ineffective

In her application, Mther appears to request a new
trial on the basis of ineffective assistance of counsel in the
four-year period |leading up to the famly court’s March 11, 2005
Term nation Order. |In her February 6, 2007 notion from which
this appeal is taken, Mdther alleged that she was deni ed her due

process rights by:

the Order Denying Mother’'s Motion to Reconsider Deni al
of Oral Motion to Continue Trial; and Excl usion of
Exhibits Filed December 23, 2004, filed on March 7,
2005, and/or, the Order Denying Mother’'s Motion to

Rei nstate Visitation Filed January 11, 2005, filed on
March 7, 2005, and/or, at the time of entry of the
Court’'s Findings of Fact, Conclusions of Law and Order
filed on March 11, 2005.

(Enmphasis in original).

However, Mother’'s February 6, 2007 notion failed to
identify any specific error or om ssion on the part of counsel
during the specified proceedings. Simlarly, Mther has failed
to point to any alleged errors apparent in the record. Moreover,
Mot her has not provided this court with transcripts fromthe pre-
term nation period or the permanent plan hearing to support her
contention that Mdther’s counsel was ineffective, nor has she
provi ded transcripts of the famly court’s hearing on her

February 6, 2007 notion. Contrary to Mdther’s assertion that her
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pre-term nation counsel was ineffective, the famly court
expressly noted in its March 7, 2005 witten order denying
Mot her’s July 12, 2004 oral notion for a new attorney that “[t]he
court has seen nothing to indicate Ms. lopa [has] not been
effective in her representation and notes Ms. |opa has worked
hard to assist [Mther].”

This court has held that “[t]he burden is upon
appellant in an appeal to show error by reference to matters in
the record, and he or she has the responsibility of providing an

adequate transcript.” Bettencourt v. Bettencourt, 80 Hawai ‘i

225, 230, 909 P.2d 553, 558 (1995) (quoting Union Building

Materials Corp. v. The Kakaako Corp., 5 Haw. App. 146, 151, 682

P.2d 82, 87 (1984)) (brackets omtted); Lepere v. United Pub.

Wrkers, Local 646, 77 Hawai ‘i 471, 474, 887 P.2d 1029, 1032

(1995) (“Lepere, as appellant, had a duty to include the rel evant
transcripts of proceedings as a part of the record on appeal.”)
(footnote omtted); see Hawai ‘i Rul es of Appellate Procedure Rul e
10(b) (1) (A (“VWhen an appellant desires to raise any point on
appeal that requires consideration of the oral proceedings before
the court . . . appealed from the appellant shall file . . . a
request or requests to prepare a reporter’s transcript of such
parts of the proceedings as the appellant deens necessary that
are not already on file.”). Gven the famly court’s findings in
the record, and absent a transcript of the proceedi ngs or other

indications in the record to suggest otherw se, the record does
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not establish that Mother’s pre-termination counsel was
ineffective. Accordingly, the family court did not abuse its
discretion in denying Mother’s motion with respect to the pre-
termination proceedings.
2. The family court did not abuse its discretion in
denying Mother’s motion with regard to the post-
termination proceedings
The record establishes that Mother did not receive
effective assistance of counsel with regard to her appeal.
However, as we discuss below, Mother failed to establish that the
family court proceedings were fundamentally unfair. Moreover,
there was a nearly two-year delay between the March 11, 2005
order terminating custody, and Mother’s filing of the Rule
60 (b) (6) motion that is at issue here. A delay of that magnitude
in determining permanent custodial status has a substantial
negative impact on the interests of the child, which is a
significant factor weighing against the granting of Rule 60 (b) (6)
relief. As we set forth below, Mother failed to demonstrate her
entitlement to relief in the family court, and has failed on
appeal to establish that the family court abused its discretion
in denying the motion.

RGB was initially placed in temporary foster custody in
2001. She was later returned to Mother under family supervision,
and then placed in foster custody in April, 2002. At the time of
that placement, she was 2 years and 9 months old. She

subsequently remained in the care of the same foster family
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t hrough the permanent plan heari ng.

There are

several reports in the record that discuss

RGB s status after that hearing.

report to the famly court

[RGB] has lived with her
years and five months and
adapted to her environnment.

[ RGB]
pl acement . It would be in

if the adoption process wer
rather than later. However
Howar d Shiroma,
[ Term nation Order].
the [c]ourt
i mpacting the well-being of

On August 4, 2005, RGB

report stating:

Wth regard to the permanency goa

of he [sic] child . . . , |

Yonenori ,
in her appeal of the [c]our
she has rel ated that

pertaining to such appea
Supreme Court shortly. Alt
in the child s best
woul d be unable to proceed
such appeal is resolved

i n which

foster

is happy and doing well

reports that

may del ay the adoption process,

the attorney appointed to represent

interest, |

On August 3, 2005, DHS filed a

it noted:

parents for three
s wel |l -adjusted and has

in her current

the best interest of [RGB]
e to be conpleted sooner

, Deputy Attorney General
Mot her is appealing the
Thus, Mother’'s appeal to
negatively
[ RGB] .

s guardian ad litemfiled a

of adoption
have spoken to Carrie
Mot her

t’s permanency order, and

the necessary paperwork
shoul d be submtted to the

hough it is certainly not
woul d suppose that we
wi th any adoption until

On January 17, 2006, DHS filed a report to the famly

court in which it noted that RGB

the care of foster parents,

nearly four years.” DHS further

[RGB's foster parents] want
been ready to proceed with
since biologica
term nated in March 2005

Mot her’ s pendi ng appeal to
prevented the DHS and [ RGP’

proceeding with the adoption.
and the entire famly are di sappoi nted.

and [ RGB]
[foster nother], [RGB] cont
“when will she be adopted”

mot her’ s par ent al

“continues to do very well in

whom she has resided with for

noted that:

to adopt [RGB] and have
t he adoption process ever
rights were
bi ol ogi ca

has
parents] from
[foster parents]
Per

However,
the court
s foster
Hence,

i nual ly wonders and asks
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On May 23, 2006, DHS filed a report to the famly
court, in which it noted that “[RGB] continue[d] in her
pl acenment” where she “ha[d] been [] since April 4, 2002[,]” that
she “wants to remain there forever because she | oves her foster
parents whom she refers to as ‘nom and ‘dad[,]’” and that “she
wants to be adopted as soon as possible[.]”

On June 2, 2006, RGB' s guardian ad litemfiled a report
to the famly court, stating that, “[i]n the past, foster parents
had reported [ RGB] nmaking reference to her nother,

However, for sone tine now, the only references nmade by [RGB] of
her nother are in the context of fantasized incidents.”?

As noted in section C, supra, the negative effect on
children of delays and uncertainty in determ ning pernmanent
custodi al arrangenents has been well| docunented. See, e.qg.,
Baker, 810 N. E.2d at 1039-41. The record here clearly
est abl i shes such negative inpacts on R@B. She has lived with
uncertainty about the status of her famly for nost of her life,
and wants that uncertainty to end.

At the tinme the famly court issued its Term nation
Order, RGB had been in foster custody for nearly three years.
See HRS § 587-72(e) (Supp. 2004 & Supp. 2005) (requiring DHS,

wth limted exception, to file a notion to set a permanent plan

25 The June 2, 2006 report is the last report in the record before
the fam ly court’s Septenber 28, 2006 hearing, after which it issued its
Novenmber 9, 2006 written order prohibiting Modther from having access to the
famly court record going forward.
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hearing if “the child has been residing outside of the famly
home for an aggregate of fifteen out of the nost recent twenty-
two nonths[.]”). The effect of the additional delay that would
have been caused by granting the Rule 60(b)(6) notion was a
factor that weighed substantially in favor of denying the notion.
C. AJ., 143 P.3d at 1149-50 (although court allowed the filing
of an untinely direct appeal in a termnation of parental rights
case, it noted that only nine nonths had el apsed since the child
was first renoved fromthe home and that the outcome could have
been different “if the delay had been | onger or exceeded the EPP
deadl i ne for permanent placenent of the child”). Mther failed
to establish an entitlenment to relief sufficient to overcone that
factor.

First, Mdther has not identified, either in her Rule
60(b) (6) notion, her brief to the ICA her application for
certiorari, or oral argunment in this court, what errors occurred
in the permanent plan hearing that she woul d have chal | enged had
Yonenori tinmely appeal ed on her behalf. In view of her failure
to identify any potentially neritorious issues that could have
been raised but for Yonenori’s failure to tinmely appeal, the
record does not establish that the proceedi ngs were fundanental |y

unfair. Cf. Hernandez, 238 F.3d at 57 (collateral attacks in

i mm gration proceedi ngs based on ineffective assistance of
counsel should not be permtted based “on defects that woul d not

pl ausi bly have altered the result”).

-61-



***EFOR PUBLI CATION I N WEST' S HAWAI ‘I REPORTS AND PACI FI C REPORTER* * *

Second, Mdther’s Rule 60(b)(6) nmotion did not
adequately establish that she did not play a role in contributing

to the delay in bringing the notion. See Hayashi v. Hayashi, 4

Haw. App. 286, 290, 666 P.2d 171, 174-75 (1983) (noting that
relief under Rule 60(b)(6) “calls for diligence by the noving

party”); cf. Hernandez, 238 F.3d at 57 (observing that “it would

seem t hat Hernandez had sone duty—as a condition of a successful
due process claim-to nonitor his |awer’s actions and assure
that his appeal was being pursued’); A J., 143 P.3d at 1150
(allowing the filing of an untinely direct appeal in a

term nation of parental rights case, but noting that the result
coul d have been different “if the untinely filing of the notice
of appeal were attributable to nother’s carel essness or
inaction”). Yonenori’s representation of Mther was deficient,
as Yonenori conceded in her filings in the famly court, and it
is Yonenori who appears to bear primary responsibility for nost
of the delay that occurred after the famly court appointed her
to represent Mother. However, the record does not explain why
Mot her waited until March 10, 2006 before bringing Yonenori’s
inaction to the attention of the famly court.

Al t hough Mt her has a nental health condition,
neverthel ess the record shows that Mther was of “above-average”
intelligence, and that she did not hesitate to bring perceived
defects in her counsels’ perfornmance to the attention of the

famly court. There may be good expl anations for why Mther did
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not act sooner with regard to Yonenori’s failure to tinely file

t he appeal ; however, the record does not reflect them?2® 1In
seeking the extraordinary relief of setting aside the March 11
2005 Term nation Order nearly two years after it was entered, the
burden was on Mbther to establish that she was not responsible

for the delay. See Hayashi, 4 Haw. App. at 290, 666 P.2d at 174

(noting that “relief [under Rule 60(b)(6)] is extraordinary and
t he novant nust showthat . . . the notion is made wthin a
reasonable tinme”).

Finally, we note that Mother failed to include in the
appel l ate record any transcripts of proceedings relevant to
determ ning whether the famly court abused its discretion. As
noted in section 111 (D)(1), supra, appellants have the burden of
including in the record all transcripts relevant to their points

of error. Bettencourt, 80 Hawai ‘i at 230, 909 P.2d at 558 (“The

burden is upon appellant in an appeal to show error by reference
to matters in the record, and he or she has the responsibility of
provi di ng an adequate transcript.”) (brackets and citations

omtted).

26 As discussed supra, “diligence by the noving party” is a threshold
requi rement of a Rule 60(b)(6) motion. Hayashi, 4 Haw. App. at 290-91, 666
P.2d at 174-75. We therefore require a showing by the novant of “exceptiona
circumstances” to mtigate any delay. 1d. at 291, 666 P.2d at 175. W
respectfully disagree with the dissent’s assertion that, by doing so, we have
“Ilaid] the fault for the failure to file a timely motion for reconsideration

at the feet of Petitioner[.]” Dissenting Opinion at 91. To the
contrary, we express no view on the diligence or |ack thereof of Mother, but
rat her observe that Mother has failed to provide any information regarding her
own under st andi ng of what was transpiring between the issuance of the
Term nation Order on March 11, 2005 and her filing of her pro se Motion for
Relief from Judgment on March 10, 2006
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Al t hough the proceedings in this case have | asted many
years and included a six-day permanent plan hearing, Mther did
not include any transcripts as part of the record on appeal.
Mot her did not include in the record any transcripts fromthe
per manent plan hearing that m ght explain the circunstances
surrounding the court’s March 11, 2005 order discharging | opa.
Mot her also did not include in the record any transcripts from
the hearings held during the period between the Term nation O der
and the hearing on Mother’s February 6, 2007 Rule 60(b)(6)
nmotion. For exanple, inits witten order follow ng a hearing on
April 6, 2006, the famly court noted that Mther waived any
conflict of interest Yonenori had in continuing to represent
Mot her; presumably, that hearing included sone discussion of the
consequences of the waiver and/or about what actions were
expected to be taken subsequent to the hearing. Moreover, Mt her
did not include in the record any transcripts fromthe
Sept enber 28, 2006 hearing on Mdther’'s pro se Rule 60 notion,
Yonenori’s Rule 60 notion, and Yonenori’'s notion to w thdraw

Most notably, Mdther did not include in the record a
transcript of the April 24, 2007 hearing on Mther’s February 6,
2007 Rule 60(b)(6) notion, which is the subject of this appeal.
Thus, we do not know what, if anything, was said concerning the
reasons for the delays that occurred after the Term nation O der
was issued, or any oral comments that m ght have been nade by the

court in explaining its ruling. The burden was on Mdther to
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include in the record an adequate transcript of the proceeding

that gave rise to this appeal. See Bettencourt, 80 Hawai ‘i at

230, 909 P.2d at 558. Mdtther’'s failure to provide a transcript

is a substantial om ssion. State v. Hoang, 93 Hawai ‘i 333, 334,

3 P.3d 499, 500 (“Wthout the . . . transcript, the Internediate
Court of Appeals did not, and this court does not, have a basis
upon which to review the point of error raised in the present
appeal .”).

For all these reasons, Mdther has failed to establish
that the famly court abused its discretion in denying her Rule
60(b) (6) notion.

E. The famly court did not abuse its discretion in limting
Mot her’ s access to post-term nation records

As noted above, the famly court held a hearing on
Sept enber 28, 2006, following which it issued its Novenber 9,
2006 written order, limting Mdther’'s access to the court records

in this case as foll ows:

Mot her[‘s] . . . parental rights have been term nated
and due to this status and the possibility of

di ssem nation of these confidential records, the court
finds that future court records are not currently
available to Mother . . . ; provided however that
court records will be made avail able for any appellate
review of this decision.

In her February 6, 2007 notion, Mther noved for, inter
alia, “release of all evidence or files in case,” and all eged
that the famly court’s Novenber 9, 2006 limtation on her access
to the court records “[was] a direct violation of the right to

due process[.]”
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On May 8, 2007, the famly court denied Mdther’s notion
and all relief therein requested, and Mt her appealed. Mther’s
Cct ober 30, 2007 Opening Brief to the I CA again all eged that
“when the trial court refused to allow [Mdther] to review
‘confidential’ records and files, as stated in the Mtion
appealed from this was yet another exanple of a deprivation of
[ Mot her’ s] due process rights to a fair trial.” The ICA
concluded that the famly court “did not err in limting Mther’s
access to the post-Novenber 6, 2006 confidential record in this
case.” In re RGB, 2009 W. 953392 at *3.

Finally, in her application for a wit of certiorari,
Mot her argued that “[a]s a parent’s right to file an array of 60b
[sic] notions continue for up to one year and in sone cases
beyond, a[n] unfettered right to review such records during the
one year period at |east should freely be given to Mther.”

Mot her further argued that “a new trial nust be granted as the
only appropriate renedy.”?’

Al though not entirely clear, Mther’s application
therefore appears to challenge the famly court’s Novenber 9,
2006 order limting her prospective access to the court records
in this case. Accordingly, we construe Mther’s February 6, 2007

notion as a request to vacate or reconsider the famly court’s

2 We note that Mother failed to include with her application a
statement of the facts material to our consideration of the question presented
concerni ng her access to records as required by HRAP Rule 40(d)(3), and her
argument may accordingly be disregarded. Nevert hel ess, we address the merits
of Mother’s argunent.
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Novenber 9, 2006 witten order limting her prospective access to
t he court records.

The famly court’s Novenber 9, 2006 order limting
Mot her’s access to the court records draws support fromits
March 11, 2005 order term nating Mdther’s parental rights. Upon
the term nation of parental rights, HRS 8§ 587-73(b)(4) (1993 &
Supp. 2005 & 2006)2® allows the famly court to limt or restrict
the participation of unnecessary parties in subsequent

proceedi ngs as foll ows:

the court shall order . . . [t]lhat such further orders
as the court deems to be in the best interests of the
child, including, but not limted to, restricting or

excl udi ng unnecessary parties from participating in
adoption or other subsequent proceedi ngs, be
entered[.]

HRS § 587-73(b)(4).

Consi stent with that power, the famly court, inits
Term nation Order, found that “it is in [RGB s] best interests
that the participation of Mdther and Father in subsequent
hearings be limted or restricted to appearances on any notions
for relief fromthis decision and order or any notions necessary
to pursue an appeal.” The famly court’s Novenber 9, 2006 order
limting Mdther’s access to the court records stens fromthe
term nation of Mother’'s parental rights, and the famly court’s
finding that limtations on Mother’s participation in subsequent

proceedi ngs concerning RGB would be in RGB' s best interest. This

28 HRS § 587-73(b)(4) now appears as HRS § 587-73(b)(1)(D) (Supp
2008) .
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[imtation is consistent with the powers afforded the famly
court under HRS 8§ 587-73(b)(4).

In addition, as noted by the ICA Mther has failed to
identify “any docunents or category of docunents that she
reasonably requested access to or why she need[ed] full access,”
In re RGB, 2009 WL 953392 at *3. and has not identified any
rel evance of the post-Novenber 9, 2006 record to her appeal.

Mor eover, aside from acknow edging the length of tinme that has
passed since the famly court’s March 11, 2005 Term nati on O der
we do not rely on the post-Novenber 9, 2006 record in reaching our
hol di ng, and Mot her therefore had access to all court records that
were relevant to her appeal.

Accordingly, we hold that the famly court did not abuse
its discretion in issuing its Novenber 9, 2006 order limting
Mot her’ s prospective access to the court records or in denying
Mot her’ s February 6, 2007 notion insofar as it sought to have the
court reconsider or vacate its earlier ruling.

' V.  Concl usi on

For the foregoing reasons, we affirmthe 1CA's May 21,
2009 j udgnent.

Janmes Ireijo, for
petitioner/ nother-
appel | ant

Howard H. Shiroma,
Deputy Attorney Ceneral,

for respondent/
petitioner-appellee
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