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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

JAN M CHAEL WEI NBERG,
Petitioner/Plaintiff-Appellee,

VS.

BRENDA | RENE DI CKSON- VEI NBERG,
Respondent / Def endant - Appel | ant .

NO. 27984

CERTI ORARI  TO THE | NTERVEDI ATE COURT OF APPEALS
(FC-D NO. 04- 1- 3936)

APRI L 7, 2010

MOON, C.J., NAKAYAMVA, ACOBA, AND RECKTENWALD, JJ., AND
CIRCU T JUDGE WLSON, IN PLACE OF DUFFY, J., RECUSED
OPI NI ON OF THE COURT BY MOQN, C.J.

On March 19, 2010, this court accepted petitioner/
plaintiff-appellee Jan M chael Winberg s application for a wit
of certiorari, filed February 8, 2010, seeking review of the
I nternmedi ate Court of Appeals’ (1CA) Novenber 10, 2009 judgnent
on appeal, entered pursuant to its October 14, 2009 published

opi ni on, Wi nberg v. Dickson-Winberg, 121 Hawai ‘i 401, 220 P.3d

264 (App. 2009). Therein, the ICA inter alia: (1) reversed the
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Family Court of the First Crcuit’s® April 7, 2006 order denying
respondent/ def endant -appel |l ant Brenda |Irene Di ckson- Wi nberg’' s
(Di ckson) nmotion to extend pretrial deadlines; (2) affirnmed that
part of the May 18, 2006 divorce decree granting Winberg's
di vorce but vacated those parts of the divorce decree denying
D ckson’s alinony and dividing the former couple’s marital
property; and (3) vacated the famly court’s findings of facts
(FOFs) and conclusions of law (COLs) filed August 16, 2006.
Briefly stated, this case centers around Wi nberg’' s
hi gh-profile, multi-mIllion dollar divorce from D ckson. During
the extensive pretrial proceedings, D ckson filed two notions to
extend pretrial deadlines, arguing that she was not consistently
represented by an attorney and required nore tine to prepare for
trial. The famly court, however, denied Dickson’s notions and,
thereafter, granted Weinberg’s notion in limne to bar Di ckson
frompresenting any evidence at trial that she had failed to
provide in violation of the pretrial subm ssion deadlines.

D ckson appeal ed, arguing, inter alia, that the famly

court abused its discretion in refusing to extend the pretrial
deadl i nes and precluding her fromintroduci ng evidence at trial.
The | CA agreed and, ultimtely, vacated the FOFs and COLS,
remandi ng the case to the famly court for further proceedings.

Not wi t hstandi ng the I CA's conclusion and resulting remand, the

1 The Honorabl e Darryl Y. C. Choy presided over the trial and entered

the divorce decree.
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| CA went on to address -- for purposes of providing “guidance on
remand” -- Dickson’s contentions that the famly court
incorrectly valued Weinberg’s law practice in section G of the
“Di scussion” and al so opined regarding the validity of a
premarital individual retirement account (IRA) agreenent, which
was not admitted into evidence, in section C. of the

“Di scussion.”

On application, Winberg primarily argues that the |1 CA
gravely erred in reversing the famly court’s denial of D ckson’s
notion to extend pretrial deadlines in spite of Dickson’s
“del aying tactics” and the prejudice to Weinberg. W agree with
the ICA that the fam |y court abused its discretion in denying
Di ckson’s notions to extend pretrial deadlines and, thereafter,
sanctioning her by precluding her fromproffering evidence that
was adduced in violation of the pretrial deadlines. However, we
believe that the I1CA erred when it engaged in additional analysis
based in part on its speculation as to the facts that will be
adduced on renmand. Therefore, we vacate sections C. and G of
the “Discussion” in the ICA's opinion and affirmin all other

respects.?

2 \We observe the ICA's November 10, 2009 judgment on appeal states in
part that “the case is remanded for further proceedings consistent with [its]

opinion.” Inasmuch as this court is vacating portions of the ICA s opinion
and entering a separate opinion, we vacate the |ICA’'s Novenber 10, 2009
judgment on appeal, and a new judgment on appeal will be entered at the

appropriate tinme.
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. BACKGROUND

| nasmuch as we take issue with only sections C. and G
of the “Discussion” in the |ICA s opinion, we adopt and
i ncorporate herein by reference the facts regarding the
“Background,” “Pretrial Proceedings,” “Trial Proceedings,” and
“Post - Decree Proceedings” set forth in the I CA s opinion.

1. STANDARDS OF REVI EW

A. Fam |y Court Deci sions

Cenerally, the famly court possesses w de discretion

in mking its decisions. See In re Jane Doe, Born June 16, 1994,

101 Hawai ‘i 220, 227, 65 P.3d 167, 174 (2003). Specifically,

[the fam |y court’s] decisions will not be set aside unless
there is a mani fest abuse of discretion. Thus, [this court]
will not disturb the famly court’s decisions on appeal

unl ess the famly court disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant . . . [and its] decision clearly exceed[ed] the
bounds of reason.

Id. (internal quotation marks and citations omtted) (sone
brackets and ellipsis in original).

B. Mbtions to Extend Pretrial Deadlines

Hawai ‘i Revised Statutes (HRS) 8 571-8.5(a)(5) (2006)
provides that “district famly judges may . . . [g]rant
continuances in proceedings before them” This court has stated
that “[a] court has the discretion to grant or refuse a
continuance of a proceeding in the orderly adm nistration of

justice. This discretionis a judicial one and is subject to
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review for abuse.” Sapp v. Wnqg, 62 Haw. 34, 41, 609 P.2d 137,

142 (1980) (citations omtted).
C. Sancti ons
“The inposition of a sanction is generally within the

di scretion of the trial court.” Ek v. Boggs, 102 Hawai ‘i 289,

299, 75 P.3d 1180, 1190 (2003) (citation omtted). In review ng
whether a trial court’s dismssal of a claimas a discovery
sanction constitutes an abuse of discretion, appellate courts
consider the following five factors: “(1) the public's interest
in the expeditious resolution of litigation; (2) the court’s need
to manage its docket; (3) the risk of prejudice to the [party
nmovi ng for sanctions]; (4) the public policy favoring disposition
of cases on their nmerits; and (5) the availability of |ess

drastic sanctions.” WH. Shipnman, Ltd. v. Hawaii an Hol i day

Macadami a Nut Co., 8 Haw. App. 354, 362, 802 P.2d 1203, 1207

(1990) (quoting United States ex rel. Wltec Guam Inc. v.

Kahal uu Constr. Co., 857 F.2d 600, 603 (9th Cr. 1988) ( other

citations and internal quotation marks omtted).

1. D SCUSSI ON

Wei nberg argues on application that the 1CA erred in
reversing the famly court’s denial of Dickson’s notion to extend
pretrial deadlines in spite of Dickson’s “delaying tactics” and
the prejudice to Winberg. Prelimnarily, we observe that, with
respect to such argunent, Winberg points out an all eged
“internal[] inconsisten[cy]” within the I CA s opinion, arguing
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that the 1CA erred “when it overruled the [fam |y] court’s order
denying an extension of all pretrial deadlines, relied on sone of
the 276 [ FOFs] entered bel ow but then vacated all [FOFs] and
substituted its judgnment for that of the [family] court in
determ ning i ssues of fact and credibility.” Specifically,

Wei nber g ar gues:

In vacating the 276 [FOFs] signed by three [flamly [c]ourt
judges, the I CA gave no explanation as to how or why the

[ FOFs] were clearly erroneous. Mor eover, it clearly relied
on some of the [FOFs] in its rulings on various orders it
affirmed. At best, the ICA’s opinion is internally
inconsistent on its face and[,] therefore[,] warrants the
granting of certiorari. At worst, the ICA s opinion is a
destructive invasion of the [fam ly] court’s wi de discretion
to decide facts and credibility. Wth this opinion |oom ng
as precedent over their heads, trial judges throughout the
state will be reluctant to exercise their inherent power to
control their courtrooms and cases. . . . The ICA's
opinion will encourage abusive behavior by litigants and
trial by ambush. Court rules will be increasingly ignored
trials delayed, and appeals fonented, all because trial
judges will be m ndful of the I CA s opinion here which
underm ned their authority.

The | CA cobbl ed together “facts” upon which it relied
for its conclusion, citing to some [FOFs] and m sstating
facts unsupported by the record. The ICA's [o]pinion did
not state how or why any of the [FOFs] were clearly
erroneous.

The | CA’s opinion ignores the [flamily [c]ourt’s fact
and credibility determ nations, is internally inconsistent
in that it relies on certain [FOFs] but then vacates all 276
[FOFs], relies on “facts” which are not record evidence, and
publi shes a | egal precedent with far-reaching negative
consequences not only for [f]lamly [c]ourt judges, but civil
and crimnal judges in this [s]tate.
(Enmphasis in original.)
I n making his “internal inconsistency” argunent,
Wei nberg apparently believes that it was inappropriate for the
| CA to vacate the FOFs and then rely on them However, Wi nberg

incorrectly reads the I1CA's opinion. The ICA correctly revi ened
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the record -- including the famly court’s FOFs -- and concl uded,

based on the relevant FOFs, that the famly court, inter alia,

abused its discretion in denying Dickson's notion to extend
pretrial deadlines and in sanctioning her. As a result, the ICA
remanded the case for further proceedings, i.e., a newtrial,

t hereby necessitating the vacating of the FOFs and COLs.
Consequently, contrary to Weinberg's belief, the ICA did not rely
on vacated FOFs. In our view, Winberg s “internal

i nconsi stency” argunent is a weak attenpt to discredit the
entirety of the 1CA's opinion as he raises the sanme argunent

t hroughout hi s application.

Neverthel ess, the ICA's conclusion that the famly
court abused its discretion in denying Dickson’s notion to extend
pretrial deadlines, as well as in sanctioning her, and subsequent
remand is dispositive of the issues raised on application.
Accordingly, we first turn to Winberg s additional argunents
with respect to Dickson’s notion to extend pretrial deadlines.

A Mbotion to Extend Pretrial Deadlines

On direct appeal, the I1CA held that the famly court
abused its discretion in denying D ckson any extension of
pretrial deadlines and in, thereafter, precluding her from
i ntroduci ng evidence that she did not produce by those deadlines.
Wei nberg, 121 Hawai ‘i at 403, 220 P.3d at 266. In so holding,

the | CA st at ed:
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In addition to refusing to grant [Dickson] an
extension of pretrial deadlines, the famly court sanctioned
[Dickson] for failing to meet the deadlines by granting
[ Wei nberg]’s nmotion to exclude all of [Dickson]’'s expert
wi t nesses, expert reports, trial exhibits, evidence not
provi ded in discovery, and claims not raised by [Dickson] in
her position statenment. [ Di ckson] could therefore only
defend her positions with very Ilimted evidence and ora
testimony and was severely prejudiced in adduci ng proof for
her clainms to the marital estate.

|d. at 435, 220 P.3d at 298. In supporting its holding, the |ICA

| ooked to cases fromother jurisdictions and stated:

Ot her courts have concluded that a trial court abuses
its discretion when it fails to consider relevant factors
before sanctioning a party for submtting statements or
reports after a discovery deadline

In Kamhi v. Waterview Towers Condo. Ass’'n, 793 So. 2d
1033, 1035 (Fla. Dist. Ct. App. 2001), Waterview Towers
Condom ni um Associ ati on (Waterview) filed an action for
injunctive relief against Marjorie Kamhi (Kamhi), a
condom ni umunit owner, for violating a pet-control rule.
The trial court set the matter for trial on February 21
2000 and i nmposed various pretrial deadlines, including a
December 10, 1999 deadline for subm ssion of w tness and
exhibit lists. 1d. Prior to the deadline, Kamhi’'s attorney
filed a motion to withdraw due to irreconcil able
di fferences, which was granted on December 13, 1999. Id.
Kamhi’s attorney did not file any witness and exhibit lists
before the required deadline. |1d. Kamhi’s new counsel
appeared at a January 11, 2000 status conference and noved
to continue trial, but the trial court denied the notion.
1 d. On January 12, 2000, Waterview moved to conmpel Kamhi to

file and serve her witness and exhibit lists that had been
due on December 10, 1999. 1d. Kamhi’s second counsel
agreed to file the lists no later than January 20, 2000.
Id. However, without filing the lists, Kamhi’s second
counsel filed a motion to withdraw, which was granted. 1d.

Thereafter, the trial court sanctioned Kamhi by precluding
her from presenting evidence or proffering testinony at

trial. 1d. at 1035-36. Kamhi then noved, pro se, for a
continuance, claimng that she had found an attorney willing
to represent her if she could get a continuance in order to
accommdate the attorney’s trial schedule. 1d. at 1036

The trial court denied Kamhi’s request and ordered that the
case proceed as scheduled. 1d. At trial, Kamhi was unable

to present any evidence or proffer testimony in defense of
Waterview s claim and the trial court enjoined her from
violating the pet-control rule. 1d.

On appeal, the Florida District Court of Appeals
reversed, stating:
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When a party fails to comply with an order, the trial
court has a broad spectrum of sanctions to inmpose

al though the sanction chosen must be commensurate with
the offense. Although striking a party’s pleadings is
the nmost severe sanction, it is appropriate where the
of fendi ng conduct is flagrant, willful or persistent.
“A deliberate and contumaci ous disregard of the
court’s authority will justify application of this
severest of sanctions, as will bad faith, willfu

di sregard or gross indifference to an order of the
court, or conduct which evinces deliberate

cal |l ousness.” Absent evidence of a willful failure to
comply or extensive prejudice to the opposition
however, the granting of such an order constitutes an
abuse of discretion. It also has been found to be an
abuse of discretion to strike pleadings where a
litigant is punished for the failure of counsel, or
where there is only a single failure to conply which
did not result in extreme prejudice to the other side

Al t hough the trial court in this case did not strike
Kamhi's pleadings, its order prohibiting her from
presenting evidence and proffering testinmny was
tantamount to the severest of sanctions. Inits
motion for sanctions, Waterview never pled prejudice
or any basis for sanctions which included the striking
of Kamhi’s answer, entering a default or preventing
Kamhi from presenting evidence or testimony at trial

At no time did the court make any findings that Kamhi
consciously and deliberately disregarded the trial

court’s order to submit her witness and exhibit lists
or that she acted in bad faith. Mor eover, her failure
to timely comply with the court’s order was nmore a
failure by her attorneys. In each instance, Kamhi was
still represented by counsel when she failed to timely
serve her witness and exhibit |ists.

Id. at 1036-37 (emphasis added[) (]Jcitations omtted).

Wi nberg, 121 Hawai ‘i at 435-37, 220 P.3d at 298-300. The ICA

al so di scussed, inter alia, Maddox v. Stone, 921 A 2d 912, 919-21

(Md. Ct. Spec. App. 2007) (holding that, in determ ning whether a
di scovery violation warrants the sanction of exclusion of

evi dence, a court nust | ook to whether the violation was
substantial, the timng of the violation, the reason for the
violation, the degree of prejudice to the parties, whether such
prejudi ce may be cured by a postponenent, and the desirability of

a continuance) and Long v. Steepro, 213 F.3d 983, 986 (7th G r

-9-
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2000) (holding that “[t]he choice of appropriate sanctions is
primarily the responsibility of the district court,” but that
“the sanction selected nust be one that a reasonable jurist,
apprised of the circunstances, woul d have chosen proportionate to
the infraction”). Relying on such cases and the record in the

i nstant case, the | CA concluded that:

In this case, [Winberg] did not object to a
continuance of pretrial deadlines as long as the trial date
remai ned t he sane. Nevert hel ess, the famly court denied a
continuance. There is no indication in the record that the
famly court weighed any factors in acting upon [Dickson]’s
motion for a continuance of pretrial deadlines. Mor eover,
based on the famly court’s oral statements and the
[ FOFs]/[COLs], it appears that the famly court, in denying
[Dickson]’s nmotion to extend the pretrial deadlines, treated
t he deadlines as statutes of limtations, “chiseled in
concrete,” and therefore sanctionable if violated

Schedul ing orders are clearly valuable tools for
promoting the efficient management of a trial court’s
docket . However, as the Maryl and Court of Special Appeals
recogni zed in Maddox:

[Tl he inposition of a sanction that precludes a

mat eri al witness fromtestifying, and, consequently,
effectively dism sses a potentially meritorious claim
wi thout a trial, should be reserved for egregious

vi ol ati ons of the court’s scheduling order, and should
be supported by evidence of willful or contenptuous or
ot herwi se opprobrious behavior on the part of the
party or counsel.

921 A.2d at 922. See also Revco, D.S., Inc. v. Cooper, 873
S. W 2d 391, 397 (Tex. App. 1994) (holding that discovery
sanctions “so severe they prevent a trial on the merits are
warranted only where the record reflects a party’s fl agrant
bad faith or counsel’s callous disregard for the discovery
rul es”).

Based on our review of the record and the
circunst ances of the instant case, we conclude that the
famly court abused its discretion when it refused to extend
any pretrial deadlines and thereafter sanctioned [Di ckson]
by precluding her from proffering evidence that was adduced
in violation of the pretrial deadlines.

Wi nberg, 121 Hawai ‘i at 438, 220 P.3d 301.

-10-
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On application, Winberg generally argues that the | CA
erred in reversing the famly court’s denial of Dickson’s notion
to extend pretrial deadlines because Di ckson engaged in del ayi ng
tactics -- which Winberg alleges are indicated by voice mai
nessages entered into evidence® -- and any further continuance
woul d have prejudiced him Related to his internal inconsistency
argunent, Wi nberg argues that the 1CA ignored the famly court’s
FOFs and clearly erroneous standard of review. \Winberg further
contends that the I CA s decision, which cites “inapposite cases
fromother jurisdictions,” conflicts with Hawai ‘i case | aw
“support[ing] the broad powers of trial courts to control the
litigation before them” Specifically, he argues that the ICA s

decision is inconsistent with dover v. Gace Pacific Corp., 86

Hawai ‘i 154, 948 P.2d 575 (App. 1997), “where the ICA affirned a
trial court’s decision to strike an expert w tness because the
expert had failed to furnish his final opinion before the
di scovery cutoff date.”

In her response, Dickson argues that the | CA “properly
concluded that the famly court inposed sanctions so severe they
prevented a trial on the nerits, w thout considering a | esser

sanction or finding that [Di ckson] acted deliberately or in bad

8 Wei nberg references voice mail messages |eft by Di ckson between

November and Decenber 2005 in which Dickson stated, inter alia, that: (1) she
was seeing a psychiatrist and was not well enough to go through with trial

(2) she did not want to continue with her current attorney, Everett Cuskaden;
(3) she wanted Weinberg to “let go of her life” and “let [her] go home”; and
(4) “[t]lhe marriage just keeps getting |longer and | onger.”

-11-
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faith.” She also asserts that Winberg “grossly exaggerates the
inmport of the famly court’s [FOFs] by claimng they found

[ Di ckson] intended to delay the court proceedings by obtaining a
conti nuance,” when, in fact, there is no indication in the FOFs
or COLs that she intentionally delayed this case or acted in bad
faith. (Internal quotations omtted.) D ckson indicates her
agreenent with the ICA's reversal based on the famly court’s
treatment of the pretrial deadlines as “statutes of limtations”
and submts that it is an abuse of discretion when a trial court
fails to consider other relevant factors before sanctioning a
party for submtting docunents after a deadline. W first turn
to address Weinberg’s argunent that the I1CA “ignored” the famly
court’s FOFs and, instead, “assuned” certain facts.

Specifically, Winberg states:

In the ICA’s opinion, four assumed “facts” are recited to
support the I CA's conclusion that the [flamly [c]ourt
abused its discretion: (1) Dickson had no attorney from
Decenber 14, 2005 until January 2006 and needed a
continuance to conplete discovery; (2) [t]he case was
compl ex and vol um nous; (3) [Purcell] had a conflict on the
trial date and much work still needed to be done; and (4)

Di ckson was financially unable to retain new counsel until
funds Wei nberg had been ordered to pay were released by the
[family c]ourt.

In direct contradiction to the ICA's assuned facts,
the actual record shows: (1) Dickson announced her intent
to fire [Cuskaden] as early as November[] 2005; (2) [h]er
threats to deliberately delay trial were admtted into
evi dence as tape recorded voicemail messages; (3) Cuskaden’s
[a]ffidavit in support of his mption to withdraw al so
descri bed Dickson’s disregard of court orders and his
advice; (4) Dickson never submtted an affidavit,
decl aration, or testinony describing any effort to retain a
new attorney; (5) Dickson managed to retain seven different
attorneys, contrary to her claims of having difficulty
retaining attorneys; (6) [d]etailed discovery had been done;
(7) Purcell failed to provide a declaration detailing her
al l eged conflicts and delayed filing a [motion to
[clontinue [t]rial for over a month, during a critical time

-12-
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period; and (8) [i]n November . . . and December[] 2005

Di ckson received $6,000 a nonth in spousal support and
deposited $72,089. 71 into personal accounts while residing
at the Royal Hawaiian Hotel and enjoying a multi-thousand
dol | ar shopping spree.

(Enmphases in original.) (Internal citations omtted.)

Prelimnarily, we observe that the four “assuned

‘facts referred to by Weinberg are described in the | CA

opi ni on; however, they are stated as a summary of the argunents

advanced by Dickson. Specifically, the |ICA stated:

In seeking a continuance of trial in this case,
[ Di ckson] argued, in summary, that (1) she did not have an
attorney during a crucial time period between December 14,
2005 and | ate January 2006 and needed a continuance to
compl ete discovery, retain experts, and prepare for trial
(2) her case was conplex and the files were vol um nous for a
new attorney to sort through; (3) the attorney whom she
wi shed to retain could not begin trial preparation without a
conti nuance because the attorney had a conflict on the
schedul ed trial date and had ascertained froma prelimnary
review of Wfe's files that nmuch work remained to be done to
be ready for trial; and (4) [Di ckson] could not retain an
attorney or a business evaluator until the famly court
rel eased the $40, 000. 00 that [Weinberg] had deposited into
court to cover her attorney’s fees and costs.

Wei nberg, 121 Hawai ‘i at 438-39, 220 P.3d at 301-02. Although
acknow edgi ng Di ckson’s argunments in support of her contention
that the famly court abused its discretion in denying her
request for a continuance of the trial date, the ICA -- nore

inmportantly -- then indicated:

Our conclusion that the famly court abused its
di scretion in refusing to extend pretrial deadlines and in
sanctioning [Dickson] for missing the deadlines renders it
unnecessary to address [Di ckson’s] contention that the
famly court abused its discretion in failing to continue
the trial date.

Id. at 439, 220 P.3d at 302 (enphasis added). Cearly, not only

did the I CA not “assune[] ‘facts,’” it never even consi dered

-13-
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Di ckson’ s argunents inasnuch as its prior conclusion with respect
to the pretrial deadline issue was dispositive.

Next, we address whether the famly court abused its
di scretion in denying Dickson’s notion to extend pretri al
deadl i nes and, thereafter, precluding her fromsubmtting any
evidence at trial that was not produced during discovery.

Hawai i Fam |y Court Rules (HFCR) Rule 16 (2000) states

inrelevant part that “[t]he [family] court in its discretion may

establish a pretrial cal endar on which actions nmay be placed for
consideration[.]” (Enphasis added.). Further, trial courts have
broad powers to control the litigation process before them

i ncluding the presentation of evidence. See Richardson v. Sport

Shinko (Wai kiki Corp.), 76 Hawai ‘i 494, 507, 880 P.2d 169, 182

(1994). In Richardson, this court stated that:
Anmong courts’ inherent powers are the powers “to create a
remedy for a wong even in the absence of specific statutory

”

remedi es[,]” and “to prevent unfair results.” The courts
al so have inherent power to curb abuses and prompte a fair
process which extends to the preclusion of evidence and may

include dism ssal in severe circunstances. It follows that
if the trial court has the inherent power to |level the
“ultimate sanction” of dismissal, it necessarily has the

power to take all reasonable steps short of dism ssal
dependi ng on the equities of the case.

Id. at 507, 800 P.2d at 182 (citations omtted) (enphases added).

As pointed out by the ICA,

the trial court has a broad spectrum of sanctions to inpose,
al though the sanction chosen must be commensurate with the
of fense. Although striking a party’s pleadings is the nost
severe sanction, it is appropriate where the offending
conduct is flagrant, willful or persistent. “A deliberate
and contumaci ous disregard of the court’s authority wil
justify application of this severest of sanctions, as wil
bad faith, willful disregard or gross indifference to an
order of the court, or conduct which evinces deliberate

cal l ousness.” Absent evidence of a willful failure to

-14-
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comply or extensive prejudice to the opposition, however,
the granting of . . . an order [striking a party’s
pl eadi ngs] constitutes an abuse of discretion.

Wei nberg, 121 Hawai ‘i at 437, 220 P.3d at 300 (citing Kamhi, 793

So. 2d at 1036) (enphases added); see al so Maddox, 921 A 2d at

919 (stating that “the nore draconi an sanctions[] of dism ssing a
clai mor precluding the evidence necessary to support a clainf]
are normally reserved for persistent and deli berate violations
that actually cause sone prejudice, either to a party or to the

court.”); United States v. Mavrokordatos, 933 F.2d 843 (10th G r

1991). Accordingly, the inposition of a sanction -- in this
case, precluding Dickson fromsubmtting any evi dence not
previously disclosed -- requires “an analysis of the rel evant
facts and circunstances that resulted in the exercise of
discretion.” Mddox, 921 A 2d at 919.

Here, the record indicates that, after a failed attenpt
at nedi ation, D ckson nmade several requests to extend the
pretrial deadlines, as evinced by: (1) Dickson’s pro se January
11, 2006 notion to cancel trial, which was never set for hearing;
(2) her February 24, 2006 notion requesting a continuance of
trial (set for March 2006) and pretrial deadlines (which had
al ready expired), which was denied; as well as (3) her April 4,
2006 notion to extend pretrial deadlines, which was al so deni ed.
The record further indicates that, throughout the pretrial

proceedi ngs, Dickson was frequently w thout counsel, had no
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continuous representation, and was constantly unable to pay her
attorneys’ fees.

Al t hough Wei nberg argues that Dickson enpl oyed
“del aying tactics” throughout the proceedings, his only support
for such allegation was the voice nail nessages Di ckson left for
himin |ate 2005, in which Dickson told himto “let go of her
life” and “let [her] go home,” and that “[t]he marriage just
keeps getting |longer and longer.” Dickson’s voice nessages --
contrary to Weinberg' s assertions -- tend to denonstrate
Di ckson’s desire to end the marri age (as opposed to prol ongi ng
it) and to get on with her life in California. Winberg fails to
point to anything in the record to support his bald assertion
that Dickson acted in “bad faith,” “willful[ly] disregard[ed]” an
order of the court, or conducted herself in a way that evinces
“del i berate cal l ousness[,]” Kanmhi, 793 So. 2d at 1036, and the

famly court nade no findings that to that effect.

Despite the lack of FOFs, COLs, or any evidence in the
record that Dickson acted in bad faith or willfully disregarded
the court’s authority, the famly court denied D ckson’s notion
to extend pretrial deadlines and, thereafter, sanctioned her for
failing to neet the deadlines by granting Weinberg’s notion in
[imne. The famly court’s ruling effectively precluded D ckson
frompresenting any expert w tnesses and reports, as well as

ot her docunentary evidence, including the thirty-two exhibits she

-16-



*** FOR PUBLICATION * * *
in West’s Hawai ‘i Reports and the Pacific Reporter

brought with her on the norning of trial.* |In support of its
ruling and sanction, the famly court cited the financial
prejudice that would result to Winberg fromany further
conti nuances; however, it appears that the famly court failed to
consi der the prejudice that the aforenentioned sancti ons woul d
have on Di ckson. Indeed, the prejudice to Dickson resulting from
her inability to secure experts and present any docunentary
evidence at trial was tantanount to entering a default against
her. Gven the severity of such a sanction, w thout any finding,
conclusion, or evidence in the record that Di ckson acted
willfully and in bad faith, the I CA was correct in concluding
that the famly court abused its discretion in refusing to extend
the pretrial deadlines.?

Wthout reiterating the ICA's analysis in its entirety,
we agree with the ICA that “the sanction chosen nust be
commensurate with the offense” and “shoul d be supported by

evidence of willful or contenptuous or otherw se opprobrious

4 W note that Dickson did present two witnesses at trial -- one who
testified about sharing fees with Weinberg and another who testified as to his
role in drafting the I RA agreenment.

5 Rel at edl y, Wei nberg argues that the |ICA ignored the clearly

erroneous standard in vacating the FOFs. The famly court’s FOFs are revi ewed
on appeal under the clearly erroneous standard -- i.e., whether (1) the record
|l acks substantial evidence to support the challenged findings, or (2) despite
substantial evidence in support of the challenged findings, this court is
nonetheless left with a definite and firm conviction that a m stake has been

made. In re Jane Doe, 101 Hawai ‘i at 227, 65 P.3d at 174. Al t hough the I CA
did not engage in the requisite clearly erroneous analysis, such analysis is,
in our view, inplicit in the ICA s analysis. In other words, implicit in the

I CA’s conclusion that the harsh sanctions inposed on Dickson by the famly
court extensively prejudiced her (and, essentially, outweighed the prejudice
to Weinberg) is that the relevant FOFs to the contrary are clearly erroneous.
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behavior” and that the famly court “treated the [pretrial]
deadl i nes as statutes of |limtations, ‘chiseled in concrete,” and
therefore sanctionable if violated.” Absent any evidence of bad
faith on the part of Dickson, we believe the prejudice to D ckson
out wei ghed any financial prejudice to Winberg that may have
resulted froma continuance of the trial date and the attendant
extensions of the various pretrial deadlines. Indeed, |esser
sanctions -- such as nonetary sanctions agai nst Di ckson for costs
resulting fromdelays due to a continuance that were suffered by
Wei nberg -- may have been nore comrensurate with the offense.

See Kanmhi, 793 So. 2d at 1036; see also WH. Shipnan, Ltd. V.

Hawai i an Hol i day Macadami a Nut Co., 8 Haw. App. at 362, 802 P.2d

at 1207 (listing “the availability of |ess drastic sanctions” as
one of five factors considered by an appellate court when
review ng whether a trial court abused its discretion in issuing
sanctions). Consequently, on remand, the famly court should
determ ne what, if any, |esser sanctions would be appropriate.®

Finally, Winberg argues, as previously indicated, that
the ICA's opinion is inconsistent with G over, wherein the | CA
reviewed the issue whether the trial court abused its discretion
in striking an expert w tness because the expert, wthout

expl anation, had failed to furnish his final opinion before the

6 1f the famly court decides that monetary sanctions agai nst Dickson

for costs resulting from del ays are appropriate, then, Weinberg should be
al l owed an opportunity to provide the famly court with such information.
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di scovery cutoff date. 86 Hawai ‘i at 164, 948 P.2d at 585. 1In
G over, the expert produced docunents pursuant to a subpoena
duces tecum four days after the discovery deadline but such
docunents did not contain his final opinions pursuant to Hawai ‘i
Rul es of Civil Procedure (HRCP) Rule 34 (1997) (governing
production of docunents during discovery). 1d. A week after the
expert produced the docunents, the expert indicated at his
deposition that he still had not reached his final opinion. [d.
Consequently, the trial court struck fromthe witness list the
expert that failed to conply. 1d.

On direct appeal, G over challenged this sanction
anong other things. [d. Addressing the issue, the ICA held

t hat ,

[i]n this context, we believe that the fair inport of the
policies underlying the discovery cutoff date is that an
expert should have arrived at his or her final opinions by
that date. Otherwi se, the party seeking discovery of such
opi ni ons woul d be prevented from adequately preparing for
trial. As a result, the [trial] court could determ ne that
[the expert’s] failure to furnish his final opinion before
the discovery cutoff date constituted G over’s undue
interference with the orderly pretrial procedures of the
court under [Rules of the Circuit Court of Hawai ‘i (]RCCH[)]
Rule 12(t) [(2007) (“Failure of a party or his attorney to
comply with any section of this rule is deemed an undue
interference with orderly procedures and unl ess good cause
is shown, the court may, in its discretion, inmpose
sanctions.”)]. We concl ude, then, that the court acted
within its discretion when it entered the econom c | oss
order striking [the expert] as a witness.

G over, in our view, is distinguishable fromthe
i nstant case because the striking of one expert w tness -- whose

value to the outcone of trial was unknown inasnmuch as neither the
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trial court nor the parties knew what the expert’s as yet
unfurni shed final opinion would have been -- does not have the

sane effect of essentially barring nearly an entire body of

evidence, as in this case. Because the sanctions levied in the
i nstant case were far harsher than that inposed in dover, we
believe, contrary to Weinberg’s view, that the ICA's opinion is
not inconsistent with dover.’

Based on the foregoing, we conclude that the 1 CA did
not err in vacating the FOFs/COLs and renandi ng the case for
further proceedings. However, even though the | CA concl uded that
the famly court’s failure to extend pretrial deadlines
“render[ed] it unnecessary to address [Di ckson]’s remaining

i ssues on appeal,” the CA went on to address -- for purposes of
provi di ng “gui dance on remand” -- Dickson’s contention that the
famly court incorrectly valued Winberg' s | aw practice in

section G of the “Discussion,” as well as opined regarding the

7 Wei nberg al so argues that the ICA “failed to cite a single Hawai ‘i

case on the consequences of m ssed pre-trial deadlines” and, instead,
“erroneously relied on Long[.]” In Long, the trial court sua sponte dism ssed
an action brought by the plaintiff against prison enployees because the
plaintiff failed to file his evidentiary lists by the deadline set in a
scheduling order. 213 F.3d at 985. The plaintiff appeal ed, essentially
arguing that this was too harsh of a sanction. |1d. The Seventh Circuit Court
of Appeals held that the trial court abused its discretion in inposing

di sm ssal as a sanction, stating that “the interests of justice are best

served by resolving cases on their merits,” and, thus, “the sanction of

di smi ssal with prejudice must be infrequently resorted to by district courts
in attenpting to control their dockets and extirpate nuisance suits.” 1d. at
986 (citations and internal quotation marks omtted). We disagree with

Wei nberg that Long is inapposite. In the instant case, Dickson was not only
severely hanmpered in defending her position with very Ilimted evidence and

oral testimny, she was effectively precluded from produci ng any evidence to
prove her claims to the marital estate. As such, any affirmative clainms she
may have pursued -- like the plaintiff in Long -- were essentially dism ssed
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validity of a premarital individual retirenment account (IRA)
agreenent (which was never admtted into evidence) in section C
of the “Discussion.”

Because the FOFs/ COLs have been properly vacated, the
famly court, on remand, will inevitably enter new findi ngs and
concl usi ons based on the evidence presented at the new trial.
Thus, any further analysis with respect to Weinberg s | aw
practice and the premarital |RA agreenent [hereinafter,
col l ectively, the “guidance” issues] was prenmature and
specul ative. Keeping the foregoing in mnd, we nowturn to
specifically address Winberg' s contentions on application with
respect to those issues.

B. Wei nberg’ s Renmi ni ng Cont enti ons

1. Val uati on of Wi nberg’s Pendi ng Conti ngency Fee Cases
At trial, evidence was presented via expert testinony

regardi ng the valuation of Winberg’'s law firmfor the purposes
of dividing the couple’s nmarital property. |In nmaking its
decision, the famly court did not consider Winberg' s
contingency fee cases that renai ned pending since Winberg filed
for divorce. Weinberg, 121 Hawai ‘i at 447-48, 220 P.3d at 310-
11. On appeal, Dickson argued that the famly court erred when
it grossly underval ued Weinberg's law firmby refusing to
consi der his pending unliquidated contingency fee cases. 1In
reviewi ng Di ckson’s contention, the ICA held that, as a matter of
first inpression, an attorney spouse’s contingency-fee cases are
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marital property subject to division. Winberg, 121 Hawai ‘i at
448, 220 P.3d at 311. More specifically, the I CA concluded that
it would be proper for the famly court to estinmate the val ue of
Wei nberg’ s unli qui dated conti ngency-fee cases using net hodol ogy
set forth in a treatise relating to valuation of specific assets
in divorce. 1d. at 450, 220 P.3d at 313.

On application, Winberg argues that the ICA erred in
t he approach it adopted for the valuation of an attorney’s
contingency fee cases inasnmuch as it “ignored Hawai ‘i | aw and
rel evant case law fromother jurisdictions” and instead “adopted
an approach taken froma treati se, an approach no other state has
adopted.” Specifically, Winberg contends that: (1) “the ICA
fashi oned an unwor kabl e approach, not grounded in reality, that
wi |l have the disastrous effect of adding years to the duration
of litigation, multiplying the expense of litigation, fostering
inequity and injustice, and increasing the nunber of appeals,”
whi ch would “not be limted to contingent fee cases[] but would
apply to all situations where there could be financial gain after
the date of divorce”; and (2) “the ICA's newly created approach
is . . . profoundly unfair in that it fails to account for the
i ndi vi dual nature of pending cases.”

| nasmuch as the | CA recogni zed, and we agree, that it
was “unnecessary to address” the contingency fee issue based on
its conclusion with respect to the pretrial deadlines and rel ated

sanctions, the I CA's discussion regarding the contingency fee
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i ssue was premature. Additionally, the I CA based its entire

anal ysis on the assunption that the facts will remain the sane on

remand, which -- based on the | CA's vacatur of the FOFs,
requiring new FOFs -- is highly unlikely. Therefore, the ICA' s
di scussion of the contingency fee issue was al so specul ati ve.

2. The | RA Agreenent

At trial, Dickson testified that she spoke with

Wei nberg about an agreement for the division of his |IRAs, and her
understanding was that, in the event that the couple divorced,
she was to get half of his IRAs, annuities, Charles Schwab
securities accounts, and the 401(k)s. According to Dickson,
“[t]here were no contingencies.” On cross-exam nation, Wi nberg
testified that he had never unconditionally agreed to give
Di ckson one-half of his IRAs. Rather, he asserted, D ckson was
concerned about being exposed to his tax liability and about not
bei ng rei nbursed for noni es advanced by her from her personal
bank account and, thus, he nade an agreenent with her to protect

her with one-half of his IRAs if he did not reinburse her. Bot h

parties testified that Dickson was reinbursed for all of the
nonet ary advances she had nmade. Because Di ckson was precl uded
fromintroducing her exhibits at trial, the actual |RA agreenent
was not admitted, and the famly court specifically declined to

consider it.
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On appeal, Dickson argued, inter alia, that the famly

court erred when it refused to enforce an | RA agreenent that
woul d award her one-half of Winberg s I RAs inasnuch as the
famly court (1) abused its discretion, as discussed supra, in
excl udi ng the agreenent from evidence, and (2) had no authority
to inpose conditions on a witten agreenent based on parol

evi dence. The I CA recogni zed that “[its] conclusion that the
famly court abused its discretion in failing to extend pretri al
deadlines is dispositive of [Dickson]’s claimthat the famly
court erred in refusing to enforce the IRA [a]greenent on the
basis of [Dickson]’s failure to provide the IRA [a]greenent to

[ Wei nberg] by the deadline set forth in Pretrial Order No. 1.7
Wi nberg, 121 Hawai ‘i at 432, 220 P.3d at 295. Nevertheless, the
| CA reviewed the record and the parol evidence rule and held,
inter alia, that “[t]he IRA [a]greenent clearly and unanbi guously
provi ded that [Di ckson] woul d get one-half of four of
[Weinberg]’s IRAs in the event of divorce” and, inasmuch as “the
famly court did not determine that the | RA [a] greenent was
unconsci onabl e, abandoned, or entered into pursuant to fraud[,]
it was inproper for the famly court to allow [ Winberg] to
testify about conditions outside the four corners of the IRA

[a] greenent that woul d render the | RA [a] greenent unenforceable.”

ld. at 433, 220 P.3d 296.
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On application, Winberg argues that: (1) Dickson
failed to raise the alleged | RA agreenent in her answer to the
conplaint as a “defense, in law or fact, to a claimfor relief,”
as required by HFCR 12(b); and (2) the | RRA agreenent was never
admtted into evidence, is not part of the record, and shoul d not
have been reviewed by the I1CA 8 Winberg additionally asserts
that the 1 CA erroneously held that the famly court erred in
all owi ng Weinberg's testinony as to the conditions precedent to
the | RA agreenent because such testinony was barred by the parol
evi dence rul e inasmuch as (1) Dickson not only failed to object
to the adm ssion of such evidence but affirmatively elicited it
during her cross-exam nation of Winberg and (2) evidence of
conditions precedent to a contract, pursuant to the Restatenent
(Second) of Contracts 8 217° is a well-recogni zed exception to

t he parol evidence rule.?®®

8 As correctly pointed out by Weinberg, the | RA agreement, which was

appended as an exhibit to Dickson’s opening brief, was not reviewable inasmuch
as the agreenment was not admtted into evidence and, therefore, was not part
of the record. See HRS 8§ 641-2 (1993) (“Every appeal shall be taken on the
record[,] and no new evidence shall be introduced in the [appellate] court.”)

9

Rest atement (Second) of Contracts § 217 states that, “[w] here the
parties to a witten agreement agree orally that performance of the agreement
is subject to . . . a stated condition, the agreement is not integrated with

respect to the oral condition.”

10 We note that Wei nberg additionally argues that the |ICA gravely erred

in “vacating the FOFs/COLs regarding the | RA agreement” and “ignored cl ear

|l egal authority and the [f]lJamly [c]ourt’s finding that Weinberg was the nore
credi ble party.” Inasmuch as these arguments, again, relate to Weinberg’'s
unfounded “internal inconsistency” argument, we do not address them further.
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As stated above, the I CA recognized the pretrial
deadl i ne issue to be dispositive, but, neverthel ess, continued
with its analysis as to the | RA agreenent and the parol evidence
rule. Such anal ysis appears to have been based on an assunption
by the ICA that the witten |IRA agreenment, which was barred from
evidence in the instant case, would be presented by D ckson and
admtted into evidence on remand. However, whether Dickson wil|
conply with the pretrial deadlines on remand and offer the I RA
agreenent as evidence and whether the famly court will admt the
| RA into evidence are nerely specul ative. Because the parol
evidence rule -- which bars the testinmony of prior
cont enpor aneous negoti ati ons and agreenents that vary or alter

the terns of a witten instrument, Cosnopolitan Fin. Corp. V.

Runnels, 2 Haw. App. 33, 625 P.2d 390 (1981) -- will only apply
on remand if the actual | RA agreenent instrunment is admtted into
evidence, it was premature for the 1CA to address this issue.
V.  CONCLUSI ON

Based on the foregoing, we agree with the I CA that the
famly court abused its discretion with respect to the pretrial
deadl i nes and sanctions barring D ckson’s evidence. Thus, on
remand, the famly court should determ ne what, if any, |esser
sanctions would be appropriate. 1In so doing, the famly court
shoul d al so, if appropriate, allow Winberg to provide
i nformation regardi ng costs suffered by himas a result of the

del ays.
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We al so believe that the I1CA erred when it engaged in
addi ti onal analysis based in part on its speculation as to the
facts that will be adduced on remand. Therefore, we vacate
section C. (relating to the I RA agreenent) and section G
(relating to Weinberg's | aw practice) of the “Discussion” in the
| CA's opinion and affirmin all other respects.

Charles T. Kleintop and Dyan M
Medeiros (of Kleintop, Luria &
Medei ros) and Margaret C.

Jenkins, for petitioner/
plaintiff-appell ee Weinberg

Pet er Van Nanme Esser, for
r espondent / def endant - appel | ant
Di ckson- Wi nber g

-27-





