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| respectfully dissent.
| . County's Appea
A. Ruling on Bid Solicitation Docunents
On appeal, the County challenges the circuit court's
FOF 2 inits Order Ganting CCl's Application for Judici al
Revi ew, whi ch st at ed:

2. The Proposal and Specifications for the Project (the
"Solicitation"), including the Special Notice to
Bi dders and the Listing of Responsible Entities, did
not require the use or listing of a contractor, joint
contractor, or subcontractor having a C-44 specialty
contractor classification (the "C-44 License").

The County al so challenges the circuit court's COL 1. "The
Hearings O ficer's finding that the Proposal or Solicitation
required a C-44 specialty contractor |license for the Project, is
clearly erroneous|[.]"

The Special Notice, attached to the Bid Proposal,
cont ai ned specific informati on about specialty contractor
cl assifications:

As stated in the Notice to Bidders, Bidders nust possess a
valid State of Hawai ‘i, General Building Contractor's "B"
license.

Each of the followi ng specialty contractor classifications
listed in the table bel ow have been determ ned by the County
of Hawai ‘i as qualified to performall of the work on this
proj ect based on the project's scope and the County's
under st andi ng of the State's licensing requirements and
specialty contractor classifications' scopes of work. By
way of the m ninmumlicensing requirement stated for this
project, no additional specialty contractor classifications
are required to performthe work; however, the Bidder may
list additional licensed subcontractors at its discretion

[List of specialty contractor classifications and scope of
wor k applicability]

SPECI AL | NSTRUCTI ONS TO BI DDERS REGARDI NG SPECI ALTY
CONTRACTOR CLASSI FI CATI ONS AND REGARDI NG JOI NT CONTRACTORS &
SUBCONTRACTORS:

2) In the circunmstance where a specialty contractor
classification license listed in the above table my
be deemed unnecessary by a Bidder due to its intent to
empl oy a plausible alternative means or method, the
Bi dder shall in its Proposal clearly state such intent
and provide a detailed plan that meets with [sic] the
satisfaction of the Director. The Director reserves
the sole discretion and right to determ ne whether the
Bi dder's proposed justification for not listing the
required license is acceptable. [(Special Instruction
Nunmber Two). ]

3) In the circunstance where the Bidder is licensed in
one or more specialty contractor classifications
requi red of the project (whether automatically as a
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(Format al

general engineering contractor "A", general building
contractor "B", or outright) and it intends to perform
all or some of the work of those classifications using
its own workforce, the Bidder shall, in its Proposal
list itself accordingly and in consideration of the

bal ance of the instructions herein provided.

4) In the circunmstance where a specialty contractor
classification required in the table above may, in
part or in whole (as applicable to the
classification's scope of work), be within the
licensed scope of work of another listed specialty
contractor classification (e.g. overlapping scopes of
licenses), the Bidder shall clearly delineate in its
Proposal the extent of each subcontractor's
responsibility on the project such that the Director
can reasonably determ ne which classification is
responsi ble for the correspondi ng scopes. MWhere a
listed specialty contractor classification is rendered
conpl etely unnecessary due to overl apping scopes of

work, the Bidder, in its Proposal, shall clearly state
such as the reason for not listing that respective
entity in its Proposal. [ (Special Instruction Number
Four) .]

Anyone who di sagrees with the determ nation in the above
table shall submt their witten objection to the Director
identifying the specialty contractor classification(s) in
question and the justification(s) for such position at |east
10 consecutive cal endar days prior to bid opening. If no
such written objections are received by the Director prior
to such date, it will be presuned that all Bidders and
affected parties are in agreement with the listing set forth
above. No ot her specialty license will be required unless
noted otherwi se in an addendum

tered.) The County suggests the Special Notice

"clearly establishes"” that possession of one of the specialty

contractor licenses fromthe Iist was a requirenent of the Bid

Pr oposal .

concl uded:

Inits May 8, 2014 FOF/ COL, the OAH Hearings Oficer

The Special Notice to Bidders did not specifically say

that a C-44 specialty contractor |license was required for
the Project . . . . [T]lhe Special Notice to Bidders
identified the C-44 specialty contractor |license as one of

the "mnimum licensing requirenment stated for the project,
and no additional specialty contractor classifications are
required to performthe work" and provided that it would be
presumed that "all Bidders and affected parties are in
agreement with the listing set forth above" if written

obj ections were not filed with the [County] ten consecutive
days prior to the bid opening. Additionally, in allow ng
for the bidder to identify an alternate means or nethod to
performthe work for a specialty classification |license
listed in the table, [County] "reserved the sole discretion
and right to determ ne whether the Bidder's proposed
justification for not listing the required license is
acceptable.” Taken as a whole, the Hearings Officer finds
that the Proposal required a C-44 specialty contractor

2
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license for the Project.

(Brackets in original omtted.)

At the hearing held June 13, 2014 in the circuit court,
the court explained its conclusion to reverse the OAH Heari ngs
Oficer:

G ven what is clarified to now [sic] the Court to be the
posture of the parties with respect to this appeal the
Court's inclination is to vacate the order to dism ss and
remand. And the basis of that would be that it appears to
the Court that the listing of the C-44, |ooking at all of
the ternms that were referred to, appear to not establish the
C-44 subspecialty classification as a requirenment but as a
m ni mum requirement, and to ne when they stated it as a
mnimnumit invited the bidders to say, "Okay, you know,
we've met the mnimumin other ways than the C-44."

| agree with the circuit court's interpretation of the Bid
Proposal and Special Noti ce.

The "Special Instructions” in the Special Notice
contain conflicting provisions, nost notably Special Instruction
Nunber Two and Special Instruction Nunber Four. However, the
| anguage of Special Instruction Nunber Two suggests that even if
the specialty contractor |license was "required" as stated in
Speci al Instruction Nunmber Four, this "requirenment” could be
bypassed by the process outlined in Special Instruction Nunber
Two. Under Special Instruction Nunber Two, a bidder may
determne that it did not need a specialty |icense by enpl oying
an alternate nmeans or nmethod and could circunvent the specialty
contractor license requirenent by clearly stating its intent to
do so and by providing a detailed plan in its proposal. The
Special Notice clearly contenplated the possibility that a bidder
woul d not list any of the specialty contractor licenses inits
bi d.

| would affirmthe circuit court's finding that "[t]he
Hearing[s] Oficer's finding that the [Bid] Proposal or
Solicitation required a C44 specialty contractor |license for the
Project, is clearly erroneous[.]" See HRS § 103D 710(e)(5);

Sout hern Foods, 89 Hawai ‘i at 452, 974 P.2d at 1042 ("A COL that
presents m xed questions of fact and law is reviewed under the

clearly erroneous standard because the conclusion is dependent
upon the facts and circunstances of the particular case.”
(citations omtted) (quoting Price v. Zoning Bd. of Appeals of
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Cty and Cty. of Honolulu, 77 Hawai ‘i 168, 172, 883 P.3d 629, 633
(1994))).
B. Tinmeliness of Bid Protest Subm ssion

The County next challenges the circuit court's
conclusion that "[t]he Hearings O ficer erred in concluding that
[CCl's] protest of the disqualification of its bid was required
to be submtted ten cal endar days prior to bid opening or no
| ater than February 5, 2014[,]" and its related concl usi on that
CCl's "protest of the disqualifaction of its bid was tinely
subm tted on February 19, 2014[.]"

In the May 8, 2014 FOF/ COL, the OAH Hearings Oficer

hel d:
Taken as a whole, the [OAH] finds that the Proposal required
a C-44 specialty contractor license for the Project.
Accordingly, . . . if [CCI] disagreed with [County's]
assessment that a C-44 specialty contractor |license was
requi red and believed that the work could be done with its
C-42 and C-44A specialty contractor licenses in lieu of the

required C-44 license, it was incumbent upon themto file a
written objection ten calendar days prior to bid opening or
at the |l atest, by February 5, 2014, the day before bid
opening. Since [CCI] did not protest until February 19
2014, the [OAH Hearings Officer] concludes that its protest
was untimely and [ OAH] does not have jurisdiction to hear
this matter.

The circuit court did not explain its reasoning reversing the OQAH
when in issued the Order Granting CCl's Aplication for Judicia
Revi ew.

The Procurement Code! applies "to all procurenent
contracts nmade by governnental bodies . . . ." HRS 8§ 103D 102(a)
(2012 Repl.). Under the Procurenent Code,

[al ny actual or prospective bidder, offeror, or contractor
who is aggrieved in connection with the solicitation or
award of a contract may protest to the chief procurement
officer or a designee as specified in the solicitation.
Except as provided in sections 103D-303 and 103D-304, a
protest shall be submtted in witing within five working

! The purpose of the Procurement Code "is to revise, strengthen, and
clarify Hawaii's |aws governing procurement of goods and services and
construction of public works." CARL Corp. v. State, Dep't of Educ., 85
Hawai ‘i 431, 455, 946 P.2d 1, 25 (1997) ("CARL I") (quoting S. Stand. Conm
Rep. No. S8-93, in 1993 Senate Journal, at 39). The Procurement Code was
established to: "(1) Provide for fair and equitable treatment of all persons
dealing with the government procurement system (2) Foster broad-based
conpetition anong vendors while ensuring accountability, fisca
responsi bility, and efficiency in the procurement process; and (3) Increase
public confidence in the integrity of the system" CARL |, 85 Hawai ‘i at 26,
946 P.2d at 456 (quoting S. Stand. Comm Rep. No. S8-93, in 1993 Senate
Journal, at 39).
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days after the aggrieved person knows or should have known
of the facts giving rise thereto . . . provided further that
no protest based upon the content of the solicitation shall
be considered unless it is submtted in witing prior to the
date set for the receipt of offers.

HRS 8§ 103D- 701(a).

HRS § 103D-701(a) contenplates two types of protests: a
protest based on the content of a solicitation and a protest not
based on the content of a solicitation. Under the final
provi sion of 8§ 103D-701(a), a protest based on the content of a
solicitation nust be submtted in witing before the due date for
bid offers. A protest concerning the rejection of a proposal
rat her than the contents of a proposal, however, does not need to
be submtted prior to the date set for the receipt of offers.

See Bonbardi er Transp. (Holdings) USA Ilnc. v. Dir., Dep't of
Budget and Fiscal Servs., Cty and Cnty. of Honolulu, 128 Hawai ‘i
413, 418, 289 P.3d 1049, 1054 (App. 2012) (involving a protest
challenging the City's failure to engage in meani ngful

di scussions resulting in the alleged wongful rejection of a best
and final offer).

The County di stingui shes Bonbardi er by arguing that CC
"protested the contents of the [Bid Proposal], not the
circunstances resulting in the disqualification of its bid."

CCl's protest, however, does not seek any revision in the
solicitation terns, as was the case in Bonbardier. Instead, the

Protest Letter explicitly targeted to the "disqualification of
CCl and rejection of CCl's bid . . . as described in the
Departnment’'s letter of February 14, 2014[.]"

The majority opinion suggests that the protest was
based on the content of the solicitation because "enbedded and a
necessary part of CCl's bid protest, is its clear effort to erase
the mandate in Special Instruction #2 requiring that CC expl ain,
inits proposal, howit would acconplish the work if it did not
utilize a G 44 licensed sheet netal contractor.” Thus, the
maj ority concludes that the protest sought revision of the

solicitation terns, distinguishing this case fromthe protest in
Bonbardi er. Bonbardi er, however, involved a protest of the
City's rejection of Bonbardier's bid as non-responsive, and we

construed the protest of a rejection as a protest based not on
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the content of a solicitation. Bonbardier, 128 Hawai ‘i at 418,
289 P.3d at 1054. Like the protest in Bonbardier, CCl's protest
letter challenged the rejection and disqualification of its bid
as non-responsi ve.

Consistent with Bonbardier, | would hold that CCl's bid
was a protest not based on the content of the solicitation. The
circuit court therefore did not err inits conclusion that CCl's
protest was not required to be submtted by February 5, 2014, the
due date for bid proposals.

| next address to the circuit court's conclusion that
CCl's "protest of the disqualification of its bid was tinely
subnmitted on February 19, 2014." Protests under HRS § 103D
701(a) that do not challenge the content of the solicitation are
required to be "submtted in witing wwthin five working days
after the aggrieved person knows or should have known of the
facts giving rise thereto[.]" HRS § 103D-701(a). The County
informed CCl in witing on February 14, 2014 that CCl's bid was
disqualified. CC submtted its witten protest on February 19,
2014, within the five day requirenment under HRS § 103D 701(a).

Therefore, | would affirmthe circuit court's concl usion that
CCl's Protest Letter was tinely submtted on February 19, 2014.
1. CCl's Appeal
A, July 30, 2014 FOF/ CCL
1. Jurisdiction

CCl and the County were asked to brief the follow ng
jurisdictional question for the OAH Hearings Oficer: "Does the
[ OAH] have jurisdiction in this matter to consider [CCl's] claim
that the County nmust defer to an opinion of the [CLB] that was
not brought to the County's attention until after the County's
protest denial letter [dated] March 21, 2014?"

On appeal, CCl contends the OQAH Hearings O ficer
erroneously concluded, as did the circuit court in affirmng the
QAH s concl usion, that the OAH did not have jurisdiction "to
consider CCl's argunents (1) that 'the County had agreed to defer
to a decision by the CLB' and (2) that '"the CLB's opinion was in
favor of CCl's position on the CG42 licensing issue and should be
followed . . . .'"" (Brackets omtted.) CC explains, "CC could
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not raise these 2 issues because it did not have a favorable
decision fromthe CLB until the CLB orally decided the C 42
licensing question at its March 21, 2014 neeting and issued [its
Response Letter] on April 8, 2014." CC argues, "[u]nder the
QAH s view, no protesting bidder could ever utilize an oral or
witten opinion fromthe CLB regarding a scope of specialty
|i cense dispute because . . . such [an] opinion takes a m ni mum
of 30 days to obtain."

Further, CCl asserts the CLB' s Response Letter was not
a "claim" as described by the OQAH Hearings O ficer, but instead
"evidence in support of CCl's bid protest argunent that it had
all the proper licensure to performthe required project work."

Under the Public Procurenent Code, hearings officers

have jurisdiction to review and determ ne de novo, any
request from any bidder, offeror, contractor, or person
aggri eved under section 103D-106, or governmental body
aggrieved by a determ nation of the chief procurement

of ficer, head of a purchasing agency, or a designee of
either officer under section 103D-310, 103D-701, or 103D-
702.

HRS § 103D 709(a) (2012 Repl.).

The hearings officer shall decide whether the determ nations
of the chief procurenment officer or the chief procurenment
officer's designee were in accordance with the Constitution
statutes, rules, and the terns and conditions of the
solicitation or contract and shall order such relief as may
be appropriate in accordance with this chapter.

HRS § 103D-709(h) (2012 Repl.). "The hearings officers shal

have power to issue subpoenas, adm nister oaths, hear testinony,
find facts, make conclusions of law, and issue a witten

decision . . . ." HRS § 103D 709(b) (2012 Repl.). "All parties
to the proceeding shall be afforded an opportunity to present

oral or docunentary evidence, conduct cross-exani nation as my be
requi red, and present argument on all issues involved. Fact
finding under [HRS 8] 91-10 [(2012 Repl.)? shall apply." HRS

2 HRS § 91-10 provi des:

891-10 Rul es of Evidence; official notice. I'n
contested cases:

(1) Except as provided in section 91-8.5, any ora
or documentary evidence may be received, but
every agency shall as a matter of policy provide
for the exclusion of irrelevant, immterial, or
(continued...)
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§ 103D 709(c) (2012 Repl.).
The OAH Hearings O ficer prevented CCl fromintroduci ng
the CLB's Response Letter as docunentary evidence. The CLB

Response Letter stated:

At its March 21, 2014 meeting, the [CLB] discussed
your March 11, 2014 letter and inquiry regardi ng whether the
reroofing for fire maintenance show & fire
di spat ch/ war ehouse project work may be performed under a C-
42 Roofing or C-44a Gutters contractor and that a C-44 Sheet
metal contractor license is not required

(Enmphasi s added.) The OAH Hearings O ficer concl uded:

[ T] he hearings officer can only make a decision about the
"determ nations" of the chief procurement officer, and the
chi ef procurement officer can only make "determ nations"
about conpl aints brought before that officer. [HRS &8 103D-
709(a) and (h)] literally |l eaves no room for the hearings
of ficer to make decisions about matters that were not
previously the subject of a determ nation by the chi ef
procurement officer

In the present case, [CCI] did not assert as a basis

2(...continued)
unduly repetitious evidence and no sanction
shall be inmposed or rule or order be issued
except upon consideration of the whole record or
such portions thereof as may be cited by any
party and as supported by and in accordance with
the reliable, probative, and substantia
evidence. The agencies shall give effect to the
rules of privilege recognized by |aw,

(2) Docunentary evidence may be received in the form
of copies or excerpts, if the original is not
readily avail able; provided that upon request
parties shall be given an opportunity to conpare
the copy with the original

(3) Every party shall have the right to conduct such
cross-exam nation as may be required for a ful
and true disclosure of the facts, and shall have
the right to submt rebuttal evidence

(4) Agenci es may take notice of judicially
recogni zabl e facts. In addition, they may take
notice of generally recognized technical or
scientific facts within their specialized
know edge; but parties shall be notified either
before or during the hearing, or by reference in
prelimnary reports or otherwi se, of the
material so noticed, and they shall be afforded
an opportunity to contest the facts so noticed;
and

(5) Except as otherwi se provided by |law, the party
initiating the proceeding shall have the burden
of proof, including the burden of producing
evidence as well as the burden of persuasion.
The degree or quantum of proof shall be a
preponderance of the evidence.

8
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for its protest that the County had agreed to defer to a
deci sion by the [CLB], and that the [CLB's] opinion was in
favor of [CClI's] position on the C-42 licensing issue and
should be followed, until after the County had issued its
protest denial letter of [sic] March 21, 2014. The County's
chi ef procurenment officer or that officer's designee never
made a "determ nation" on either of these two clains.

[ T] he Hearings Officer concludes that there is no jurisdiction in
this matter to consider [CCI's] claimthat County nust defer to
the opinion of the [CLB] dated April 8, 2014.

The OAH Hearings O ficer treated the CLB Response Letter as an
i ndependent "determ nation"” for which the OAH had no jurisdiction
to hear.

CCl is correct inits assertion that the CLB Response
Letter was nerely evidence in support of its contention that the
sheet metal work could be perforned under the licenses CCl had
al ready secured. CCl's Protest Letter addressed specifically
whet her the sheet nmetal work required by the project could be
performed under the C-42 and C-44A licenses. Under HRS 8§ 103D
709(c), CC was entitled to present this docunentary evidence to
the OAH in support of its protest. The CLB Response Letter did
not divest the OAH of jurisdiction to consider the content of the
letter. The OAH Hearings Oficer's conclusion that it did not
have jurisdiction "to consider [CCl's] claimthat County mnust
defer to the opinion of the [CLB] dated April 8, 2014" was
incorrect, and the circuit court erred in affirmng the OAH
deci si on.

Because | conclude that the OAH had jurisdiction over
CCl's protest in the Protest Letter dated February 19, 2014 and
was required to let CCl introduce the CLB Response Letter as
docunentary evidence, | do not consider the issue of the doctrine
of futility, discussed at length in the July 30, 2014 FOF/ CQOL.

Al t hough the OAH Hearings O ficer erred in finding that
it lacked jurisdiction to consider the content of the CLB
Response Letter, the OAH Hearings O ficer, "out of an excess of
caution given the protracted proceedings in this nmatter” went on
to consi der whether the County agreed to defer to a CLB ruling.
The OAH Hearings O ficer's error regarding its jurisdiction over
the CLB Response Letter issue is harnl ess because, as discussed
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in section 3 below, I would affirmthe OAH Hearings Oficer's
deci sion that the County did not agree to defer to decision by
the CLB

2. CLB' s Opi nion on Gooseneck Hood Ventil ator |ssue

CCl argues that the OAH Hearings O ficer erred in
concluding that the CLB Response Letter was not determ native of
t he "gooseneck hood ventilator issue."?

The OAH Hearings O ficer concluded:*

The [CLB's] opinion is informal in nature and does not
even bind the [CLB] to honor its own opinion. A formal
opi nion can only be obtained through the use of a
decl aratory relief petition that would provide for notice to
the County and an opportunity for the County to be heard by
the [CLB]. That did not happen in this case, so the [CLB's]
opi ni on must be considered solely as evidence of the [CLB'Ss]
inclinations—-the [CLB] uses this type of opinion as a quick
mechani sm to provide some guidance to the parties so that
they m ght take this informal opinion into account on an
expedited basis not available if a declaratory relief
petition were involved.

CCl chal l enges the OAH Hearings O ficer's concl usion

that the CLB Response Letter was informal in nature. CCl argues:

Al t hough the CLB oral decision of March 21, 2014 and
[CLB Response Letter] were issued as part of an informal
proceedi ng rather than a |l engthy declaratory relief action
the decisions are nonethel ess rel evant evidence, and the
only evidence in this entire case from an expert body that
is dedicated and statutorily authorized to determ ne the
scope of specialty contractors |icenses. I ndeed, if the OAH
Fi nal Decision were correct in its assertion that infornmal
opi nions fromthe CLB should not be considered in license
scope disputes, then there would be no reason to even allow
the CLB to issue informal opinions and the entire subchapter
regardi ng such opinions would be eviscerated

(Enmphasis omtted.)
Title 16 of HAR Chapter 201, Subchapter 5, guides the
CLB in its informal proceedings and interpretations. HAR 8§ 16-

3 The "gooseneck hood ventilator issue” refers to the second question
directed to the parties at the July 17, 2014 evidentiary hearing: "Are the
gooseneck hood ventilators shown in the project drawi ngs non-notorized
prefabricated roof vents?"

4 Al t hough the OAH Hearings Officer erroneously concluded that it did
not have jurisdiction to consider issues relating to the CLB Response Letter
the OAH issued its decision on the substance of CCl's claim stating, "Again,
while there is no jurisdiction to consider this issue, out of an abundance of
caution the Hearings Officer sets forth the followi ng conclusions on the
issue."” Since | have concluded that the OAH did have jurisdiction to consider
the issues related to the CLB Response Letter, | address the merits of the
CCl's appeal as if the OAH Hearings Officer had determ ned the OAH had
jurisdiction.

10
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201- 85 et seq.

8§16- 201- 85 Purpose, scope, and construction. (a) The
purpose [of Subchapter 5] is to clarify that any board or
comm ssion may issue informal interpretations in addition to
and supplenmental to any power to grant declaratory relief
provi ded for el sewhere in this chapter. The purpose of this
Subchapter is to facilitate prompt decision making in
matters where no formal ruling is desired or needed by any
person and where the interpretation can be stated without
the necessity of an evidentiary hearing and without
consi deration of |egal argunments.

HAR 8§ 16-201-85(a) (effective 1990); see also HRS § 444-4(9)
(2013 Repl.).>®

CCl in support of its position cites to HAR § 16-201-
88(b) (effective 1990), which provides:

§16- 201-88 Form of requests for informal
interpretations.

(b) I'n determ ning whether a particular injury is
appropriate for the issuance of an informal interpretation
the followi ng factors shall be anong those considered

(1) Whet her the facts set forth by the requester are
sufficiently detailed and clear to allow the
board or conmmi ssion to understand the
requester's circumstance;

(2) Whet her the question being asked is clear; and

(3) Whet her there has been a consistent historica
pattern of deciding simlar inquiries upon which
the board or comm ssion can base its response

CCl uses these factors to suggest that the CLB Response Letter is
determ native of issues it considered, including the "gooseneck
hood ventilator issue." These factors do not, however, lead to
the conclusion that an informal opinion of the CLB is binding on
t he OAH.

VWiile CCl is correct inits assertion that "the [CLB s]
decisions are . . . relevant evidence," CCl does not provide any
authority that underm nes the OAH Hearings O ficer's conclusion
that the CLB Response Letter was not binding on the OAH. Based
on CCl's challenge, I would not hold that the OAH Heari ngs
Oficer's conclusion was in violation of constitutional or
statutory provisions, was in excess of its statutory authority or

> HRS § 444-4(a) mandates that the CLB shall "[i]ssue informal
nonbi nding i nterpretations or declaratory rulings[.]"

11
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jurisdiction, or was affected by other error of law. See HRS
8§ 103D 710(e).

3. County's Agreenent to Defer to CLB's Ruling

CCl disputes the OAH Hearings Oficer's FOF 41
"[lmanaka] did not state in [his conversation with Kevin
Si npki ns, President of CCl (Sinpkins)] that the County woul d wait
for aruling fromthe [CLB] and/or defer to a ruling of the [CLB]
on this particular project.”

In support of its argunent, CCl cites only to the
February 18, 2014 email from I manaka to Sinpkins, in which
| manaka wote, "W will need a [CLB] determ nation allow ng the
C-42 to provide the classification scope of work |isted under the
C-44, in order for us to negate the requirenent for a C 44 sheet
metal contractor."”

In addition to the email from I manaka, Sinpkins
testified at the OAH hearing that in his tel ephone conversation
with I manaka, his recollection was that "[the County] had stated
their position [in the D squalification Letter] and that [CCl]
woul d have to get a ruling fromthe [CLB] with respect to the
i ssue at hand which was the C 44 which was not listed." Sinpkins
expl ained, "I don't know exactly [whether it was] before or after
| received the [Disqualification Letter], but | did have a
conversation wth [l manaka] regarding the [CLB] and that they
woul d defer to a ruling fromthe [CLB]."

| manaka, on the other hand, was asked whet her he
prom sed Si npkins that the awarding of the contract would be
del ayed for a ruling or other information provided by CCl, to
whi ch | manaka responded "No." Explaining his email to Sinpkins,
| mnaka testified:

| asked if we will need a [CLB] determ nation allowi ng the
C-42 to provide the scope of work listed under the C-44 in
order for us to negate the requirement for a C-44 with — to

give it the benefit of the doubt in case my interpretation
was wrong.

And what normally we'd do if that determ nation was

that a 42 can do the work, | did not tell this to [Sinmpkins]
t hough, this is for my know edge and ny information to go
back to the Director who -- because it's up to his

di scretion yeah.

CCl, which bore the burden of proof as well as the

12
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burden of persuasi on under HRS § 103D-709(c), ® has not provided
enough evi dence to establish by a preponderance of the evidence
that the County agreed to defer to the CLB' s deci sion.

The OAH Hearings Oficer's FOF 41 was not clearly
erroneous in view of the reliable, probative, and substanti al
evi dence on the whole record. See HRS § 103D 710(e).

4. CCl Admits Installation of Gooseneck Hood

Ventilators Was Not Wthin Scope of C 42 License

On appeal, CCl chall enges the OAH Hearings Oficer's

concl usi on:

Any assertion by [CCI] that the installation of the
ventilators was incidental and supplenental to its roofing
work is an adm ssion that installation of the ventilators
was not covered by [CClI's] C-42 license. It is an adm ssion
that the County was correct with respect to the ventilators
and that a C-42 license was not sufficient to allow [CCI] to
legally install the ventilators (unless there was sone
exception). [CCI] relies on the "incidental and

suppl emental " exception

(Enmphasis omtted.) The OAH Hearings O ficer's conclusion was
based on CCl's February 19, 2014 Protest Letter, which stated, in
the section titled "Sheet Metal Wrk Can Be Perforned Under the
C-42 and C-44A Licenses," "the issue of whether roof flashing
installation may be performed by a roofing contract because it is
expressly included within or because it is incidental and
suppl emrental to the scope of work of [CCl's] C42 roofing
contractor license, has been considered in the past by other
St at e/ County procurenment agencies.” (Footnote omtted).

In the July 30, 2014 FOF/ COL, the OAH Hearings Oficer

® HRS § 103D-709(c) provides:

§ 103D-709 Adm nistrative proceedings for review.

(c) Only parties to the protest made and deci ded
pursuant to sections 103D-701, 103D-709(a), 103D-
310(b), and 103D-702(g) may initiate a proceeding
under this section. The party initiating the
proceedi ng shall have the burden of proof, including
the burden of producing evidence as well as the burden
of persuasion. The degree or quantum of proof shal
be a preponderance of the evidence. All parties to
the proceeding shall be afforded an opportunity to
present oral or docunmentary evidence, conduct cross-
exam nation as may be required, and present argument
on all issues involved. Fact finding under section
91-10 shall apply.

13
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did not cite to any authority supporting its concl usion that
CCl's statenment was an adm ssion that a C-42 |license was
insufficient for the installation of ventilators. The |anguage
of CCl's Protest Letter suggests that CCl was nerely reciting the
i ssue under protest to the County, and was not a definitive
assertion that the roofing work was "incidental and
suppl enmental "’ to the scope of work under the C 42 license.

CCl does not identify a particular holding the OAH
Hearings O ficer nmade that was supported by this erroneous
conclusion. The conclusion CCl challenges is nmerely dicta.
Al t hough the OAH Hearings O ficer's conclusion that CCl admtted
its license did not cover the roofing work was erroneous, it was
harm ess error. See Hawai ‘i Rules of Civil Procedure Rule 61
("The court at every stage of the proceeding nmust disregard any
error or defect in the proceeding which does not affect the
substantial rights of the parties.").

Therefore, | would affirmthe follow ng, entered in the
Circuit Court of the Third Circuit:

(1) the June 16, 2014 "Order G anting Petitioner-
Appel lant Certified Construction, Inc.'s Application for Judicial
Revi ew of the Hearing O ficer's Findings of Fact, Conclusions of
Law and Deci sion and Exhibit 'A, filed May 8, 2014 in PDH 2014-
006, Filed May 16, 2014";

(2) the Septenber 19, 2014 "Order Denying Petitioner-
Appel lant Certified Construction, Inc.'s Notice of
Appeal / Application for Judicial Review of the Hearings O ficer's
(1) Findings of Fact, Conclusions of Law and Deci sion and Exhi bit
"A, filed July 30, 2014 and (2) Order on Motions Pending After
Remand, filed July 14, 2014, in PDH 2014-006"

(3) the oral order denying Certified Construction,
Inc.'s "Notice of Appeal/Application for Judicial Review of the
Hearing Oficer's (1) Findings of Fact, Conclusions of Law and
Deci sion and Exhibit "A, filed July 30, 2014 and (2) Order on

" HAR § 16-77-34 (effective 2004) defines "incidental and supplemental"
as "work in other trades directly related to and necessary for the conpletion
of the project undertaken by a licensee pursuant to the scope of the

licensee's license."
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Motions Pending After Remand, filed July 14, 2014, in PDH 2014-
006"; and

(4) "the deened denial on Septenber 8, 2014" of
Certified Construction, Inc.'s "Notice of Appeal/Application for
Judicial Review of the Hearing Oficer's (1) Findings of Fact,
Concl usi ons of Law and Decision and Exhibit "A, filed July 30,
2014 and (2) Order on Mdtions Pending After Remand, filed July
14, 2014, in PDH 2014-006."
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