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OPINION OF THE COURT BY G NOZA, J.

In this case, we address consolidated appeals rel ated
to a bid protest by Petitioner-Appellant/Appellee Certified
Construction, Inc. (CCl) for a County of Hawai‘i public works
proj ect .

I n appel | ate case no. CAAP-14-0001190, Respondent -
Appel | ee/ Appel | ant Nancy Crawford, as Director of the Departnent
of Finance, County of Hawai‘i (County) appeals froma Final
Judgnent entered by the Grcuit Court of the Third Crcuit
(Circuit Court)?! pursuant to an order entered on June 16, 2014
(6/16/14 Order), which reversed a "Hearings Oficer's Findings of
Fact, Concl usions of Law and Decision," entered on May 8, 2014
(5/8/ 14 Hearings Oficer Decision). |In the 5/8/ 14 Hearings
O ficer Decision, the Hearings Oficer with the Departnent of
Commer ce and Consuner Affairs (DCCA)? dism ssed this case based
on a determnation that CCl's protest was untinely and that the
Hearings O ficer therefore did not have jurisdiction to hear the
matter. The Circuit Court reversed, ruling instead that CCl's
protest was tinely, and therefore the court remanded the case to
the Hearings Oficer.

In the County's points of error in CAAP-14-0001190, it
contends that the Crcuit Court: (1) erroneously ruled that the
protest filed by CCl was tinely and that the Hearings Oficer had
jurisdiction to review the protest; and (2) erred in reversing
the Hearings Oficer's ruling that the bid solicitation docunents
for the project did not require the listing of a C44 |icensed
sheet netal contractor.

I n appel | ate case no. CAAP-14-0001160, CClI appeals with
regard to an order by the Crcuit Court filed on Septenber 19,
2014 (9/19/14 Order), which affirmed decisions that had been

1 The Honorable Gl enn S. Hara presi ded.

2 Administrative Hearings Officer Sheryl Lee A. Nagata issued the

5/ 8/ 14 Hearings Officer Decision.
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entered by the Hearings O ficer® during the remand fromthe
Crcuit Court.

In CCl's points of error for its appeal in CAAP-14-
0001160, it contends that the GCrcuit Court erred in affirmng
the Hearings O ficer because the Hearings O ficer incorrectly
concluded that: (1) there is no jurisdiction in this matter to
consider CCl's claimthat the County nust defer to the opinion of
the Contractors Licensing Board or to consider the Contractors
Li censing Board's opinion; (2) CCl cannot utilize the Contractors
Li censing Board's opinion to determne an issue related to a
gooseneck hood ventilator; (3) the County did not agree to defer
to aruling of the Contractors Licensing Board; and (4) any
assertion by CCl that the installation of the ventilators was
i ncidental and supplenental to its roofing work is an adm ssion
that installation of the ventilators was not covered by CCl's
C-42 |icense.

For the reasons discussed bel ow, we conclude that CCl's
bid protest was untinely under Hawaii Revised Statutes (HRS)
8§ 103D 701(a) (2012) and therefore the Hearings Oficer did not
have jurisdiction to hear this matter.

| . BACKGROUND

On Decenber 24, 2013, the County, through its Director
of the Departnent of Public Wrks, published a "Proposal and
Specifications for Reroofing for Fire Miintenance Shop & Fire
Di spat ch/ War ehouse Job No. B-4190" (Bid Solicitation). The Bid
Solicitation called for "SEALED BIDS for furnishing all tools,
equi pnent, materials and | abor necessary for the construction of
' REROOFI NG FOR FI RE MAI NTENANCE SHOP & FI RE DI SPATCH WAREHOUSE, *
Job No. B-4190, South Hilo, Hawai ‘i[.]" Sealed bids were to be
accepted until February 6, 2014. The Bid Solicitation specifies
that "[t]o be eligible to submt a bid, the Bidder nust possess a
valid State of Hawai ‘i, General Contractor's License 'B'. See

8 senior Hearings Officer David H. Karlen presided during the remand

fromthe Circuit Court.



FOR PUBLICATION INWEST'SHAWAI‘l| REPORTS AND PACIFIC REPORTER

Special Notice to Bidders for additional |icensing requirenents.
(Enmphasis in original.)

The "Special Notice to Bidders" (Special Notice to
Bi dders) was attached to the Bid Solicitation and states in part:

Each of the followi ng specialty contractor classifications |isted
in the table below have been determ ned by the County of Hawai ‘i
as qualified to performall of the work on this project based on
the project's scope and the County's understanding of the State's
licensing requirements and specialty contractor classifications
scopes of work. By way of the m nimum licensing requirement
stated for this project, no additional specialty contractor
classifications are required to performthe work; however, the

Bi dder may |ist additional |icensed subcontractors at its

di scretion.

| medi ately below this statenent is a table for "Specialty
Contractor C assification & Scope of Wrk" which lists "C 33
Pai nti ng and decorating contractor," "C 44 Sheet netal
contractor,"” and "C-48 Structural steel contractor." (Enphasis
added.) Below the listing of specialty contractor
classifications is a section titled "SPECI AL | NSTRUCTI ONS TO

Bl DDERS REGARDI NG SPECI ALTY CONTRACTOR CLASSI FI CATI ONS AND
REGARDI NG JO NT CONTRACTORS & SUBCONTRACTORS[,]" ( Speci al

I nstructions) which provides in pertinent part:

1) Bi dder shall be intimately famliar with the scopes of work
each specialty contractor classification is licensed to
perform under Hawai ‘i Admi nistrative Rules 8§ 16-77, the
scope of work established for this project, and how t he
specialty contractor classifications' |licenses apply in the
proper execution and fulfillment of the project's scope of
wor k.

2) In the circunstance where a specialty contractor

classification license listed in the above table may
be deemed unnecessary by a Bidder due to its intent to
empl oy a plausible alternative means or method, the

Bi dder shall in its Proposal clearly state such intent
and provide a detailed plan that meets with the
satisfaction of the Director. The Director reserves
the sole discretion and right to determ ne whether the
Bi dder's proposed justification for not listing the
required license is acceptable.

3) In the circunmstance where the Bidder is licensed in
one or nore specialty contractor classifications
requi red of the project (whether automatically as a
general engineering contractor "A", general building
contractor "B", or outright) and it intends to perform
all or some of the work of those classifications using
its own workforce, the Bidder shall, in its Proposal

4
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list itself accordingly and in consideration of the
bal ance of the instructions herein provided.

4) In the circunmstance where a specialty contractor
classification required in the above table may, in
part or in whole (as applicable to the
classification's scope of work), be within the
licensed scope of work of another listed specialty
contractor classification (e.g. overlapping scopes of
licenses), the Bidder shall clearly delineate in its
Proposal the extent of each subcontractor's
responsibility on the project such that the Director
can reasonably determ ne which classification is
responsi ble for the corresponding scopes. MWhere a
listed specialty contractor classification is rendered
conmpl etely unnecessary due to overl appi ng scopes of
work, the Bidder, in its Proposal, shall clearly state
such as the reason for not listing that respective
entity in its Proposal

6) The Bidder shall ensure that, in its Proposal, it provides
t he name of each person or firmto be engaged by the Bidder
as a joint contractor, subcontractor, or |lower-tier
subcontractor in the performance of the contract and the
nature and scope of the work to be performed by each in
sufficient detail so as the Director can fully conmprehend
how all aspects of the project are intended to be executed.
The Director reserves the right to request supplenmenta
informati on as necessary for determ ning Bidder's
responsi bility and responsiveness.

(Enmphasi s added.) Inmediately after the Special Instructions,
the followng is stated:

Anyone who disagrees with the determ nation in the above table
shall submt their witten objection to the Director identifying
the specialty contractor classification(s) in question and the
justification(s) for such position at |east 10 consecutive

cal endar days prior to bid opening. If no such written objections

are received by the Director prior to such date, it will be
presumed that all Bidders and affected parties are in agreenent

with the listing set forth above. No ot her specialty license wil

be required unless noted otherwise in an addendum

On January 14, 2014, Addendum No. 1 to the Bid
Solicitation was issued which, anong ot her things, updated the
Special Notice to Bidders by adding "C 13 Electrical contractor”
and "C- 19 Asbestos contractor™ to the list of specialty
contractors in the table.

CCl submitted its bid to the County on February 5,
2014. On February 14, 2014, the Director of the Departnent of
Public Wrks, Warren HW Lee (Director Lee), sent a witten
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notification to CCl that its bid was disqualified
(Disqualification Letter). The Disqualification Letter
expl ai ned:

This project requires a C-44 - Sheet metal contractor, as
noted in the Special Notice to Bidders and the Proposal
sections of the bid specifications.

Your Proposal fails to list a C-44 - Sheet nmetal
subcontractor or to describe an alternate means and nmethods
by which the work required of this project covered by this
license class would otherwi se be |egally executed.

In accordance with Hawai ‘i Adm nistrative Rules 83-122-21(8)
and Hawai ‘i Revised Statutes Section 103D-302(b), all
subcontractors shall be listed in the bid proposal. Failure

to list a subcontractor when required renders the bid
nonresponsive, as noted in the Listing of Responsible
Entities section of the Proposal and in the Special Notice
to Bi dders.

On February 19, 2014, CCl submtted a letter to the
County protesting its disqualification and the rejection of its
bid on the project (Protest Letter). CC noted that its protest
was bei ng made pursuant to HRS § 103D-701. CCl's Protest Letter
addressed two issues: first, CCl's contention that the sheet
metal work could be performed by CCl under its C 42 (roofing) and
C-44A (gutters) licenses; and second, CCl's position that the use
of a sheet netal contractor with a CG44 |license was not required
by the bid docunents.

On March 11, 2014, CCl wote a letter to the
Contractors Licensing Board requesting "a determ nation fromthe
[ Contractors Licensing] Board that the . . . project work may be
performed under a C42 and C-44A license and that a C 44 Sheet
Metal License is not required.”

On March 21, 2014, Director Lee informed CCl that he
was uphol ding the disqualification of CCl's bid as bei ng non-
responsi ve and denying CCl's bid protest. This letter noted in
part that CCl did not list any entity for, anong others, the C 44
specialty license, and that it was required to do so or provide
"a plausible alternative neans/ nmethods to acconplish the work."
This letter further stated that:
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CCl attenmpts to cure its bid defect by arguing that a C-42
and C-44(a) license is sufficient to performthe work
requested by the County. The first time that this
alternative was proposed was after bid opening and after
CCl's bid was disqualified, as opposed to including the
information within its bid docunments. Because CClI failed to
properly propose the change in specialty licenses in its bid
documents, it is therefore non-responsive.

On March 28, 2014, CC submtted a Request For Hearing
to the DCCA's Ofice of Admnistrative Hearings (QAH),
chal l enging the County's determ nation that CCl's bid was non-
responsive. CCl's Request For Hearing asserts that CCl's bid was
"responsive and confornmed in all material respects” wth the Bid
Solicitation.

On April 8, 2014, the Contractors Licensing Board
responded to CCl, addressing CCl's "inquiry regardi ng whet her the
reroofing for fire maintenance shop & fire di spatch/warehouse
project work may be performed under a C-42 Roofing or C 44a
GQutters contractor and that a C- 44 Sheet netal contractor |icense
is not required.” Based on the information provided to the
Contractors Licensing Board, the letter sets out various, and
alternative, contractor |licenses believed to be needed for
different parts of the project. The letter further states,
however, that "the above interpretation is for informational and
expl anatory purposes only. It is not an official opinion or
decision, and thus is not binding on the [Contractors Licensing]
Board. "

On April 17, 2014, a hearing was held before the
Hearings O ficer on CCl's protest, and subsequently, the 5/8/14
Hearings O ficer Decision was issued. After quoting HRS § 103D
701(a), the Hearings Oficer made the follow ng rel evant
concl usi ons:

The Special Notice to Bidders did not specifically say

that a C-44 specialty contractor |license was required for
the Project . . . . However, the Special Notice to Bidders
identified the C-44 specialty contractor license as one of

the "m nimum |icensing requirement stated for the project,
and no additional specialty contractor classifications are
required to performthe work" and provided that it would be
presumed that "all Bidders and affected parties are in
agreement with the listing set forth above" if written

7
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obj ections were not filed with the [County] ten consecutive
days prior to the bid opening. Additionally, in allowing
for the bidder to identify an alternate means or nethod to
performthe work for a specialty classification |license
listed in the table, [the County] "reserved the sole

di scretion and right to determ ne whether the Bidder's
proposed justification for not listing the required |license
is acceptable."” Taken as a whole, the Hearings Officer
finds that the Proposal required a C-44 specialty contractor
license for the Project. Accordingly, . . . if [CCl]

di sagreed with [the County's] assessnment that a C-44
specialty contractor license was required and believed that
the work could be done with its C-42 and C-44A specialty
contractor licenses in lieu of the required C-44 license, it
was i ncumbent upon themto file a witten objection ten

cal endar days prior to bid opening or at the latest, by
February 5, 2014, the day before bid opening. Since [CCI]
did not protest until February 19, 2014, the Hearings

Of ficer concludes that [CClI's] protest was untimely and DCCA
does not have jurisdiction to hear this matter.

The Hearings Officer would note that [CClI's] failure
to object to listing a C-44 specialty contractor prior to
bid opening m ght not have led to its bid being disqualified
if it had not ignored the Proposal's instructions to state
its intent to use an alternate method to do the work

required by the C-44 specialty contractor |license and
provide a detailed plan so that [the County] could determ ne
whet her "the Bidder's proposed justification for not l|isting

the required license is acceptable.”

(Brackets omtted.) The Hearings O ficer thus dismssed the
on jurisdictional grounds.

On May 16, 2014, CCl filed its notice of appeal to

Circuit Court fromthe 5/8/ 14 Hearings Oficer Decision. On

16, 2014,

the Grcuit Court issued its order granting CCl's

application for judicial review and ruling that CCl's bid pro
was tinely. The Crcuit Court thus reversed the 5/8/ 14 Hear

O ficer Decision and remanded the matter to the Hearings Oficer
for further proceedings. The 6/16/14 Order states in pertine

part:

FI NDI NGS OF FACT

2. The Proposal and Specifications for the Project (the
"Solicitation"), including the Special Notice to
Bi dders and the Listing of Responsible Entities, did
not require the use or listing of a contractor, joint
contractor, or subcontractor having a C-44 specialty
contractor classification (the "C-44 License");

8
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3. The Solicitation permtted the use of a contractor
joint contractor, or subcontractor having a specialty
contractor classification other than the C-44 License
to performwork included within the C-44 License's

scope of work subject to review and approval by the
Director of the Department of Public Wrks; and
4, Petitioner-Appellant's protest of the disqualification

of its bid by the Department of Public Wrks was based
in part on the argument that it could properly perform
certain Project work itself using its license having
specialty contractor classifications C-42 (the "C-42
Li cense") and C-44A (the "C-44 License"), and did not

attack the contents of the Solicitation.

CONCLUSI ONS OF LAW

1. The Hearings Officer's finding that the Proposal or
Solicitation required a C-44 specialty contractor
license for the Project, is clearly erroneous;

2. The Hearings Officer erred in concluding that

Petitioner-Appellant's protest of the disqualification
of its bid was required to be submtted ten cal endar
days prior to bid opening or no later than February 5

2014;

3. Petitioner-Appellant's protest of the disqualification
of its bid was tinely submtted on February 19, 2014;
and

4, As a timely protest, the Hearings Officer and the

Depart nent of Commerce and Consumer Affairs of

t he

State of Hawaii has jurisdiction to review Petitioner-

Appel l ant's protest of the disqualification of

bi d.

its

Based on the foregoing Findings of Fact and Concl usi ons of
Law, the Court hereby grants Petitioner-Appellant's Application

for Judicial Review of the Hearing Officer's Findings of

Fact,

Concl usi ons of Law and Decision and Exhibit "A", Filed May 8, 2014
in PDH-2014-006, filed herein on May 16, 2014, and hereby orders,

adj udges and decrees that:

1. The Hearings Officer's Findings of Fact, Conclusions
of Law and Decision and Exhibit "A", filed May 8, 2014

in PDH-2014-006, is reversed; and

2. The matter is remanded to the Hearings Officer

for

further proceedings consistent with this opinion.

The Circuit Court subsequently entered Final Judgnent based on

the 6/16/14 Order.

On July 14, 2014, the Hearings Oficer issued an "O der

on Motions Pending After Remand” (Order on Renmand).

The Order on

Remand deci ded issues that had not been addressed by the 5/8/14
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Hearings O ficer Decision. The Hearings Oficer then held a

hearing on July 17, 2014 on two issues:

1. Did the County agree to defer to a ruling by the
Contractors Licensing Board concerning the use of a C-42
specialty license, and/or whether a C-44 specialty license
was necessary, on the project in question?

2. Are the gooseneck hood ventilators shown in the
proj ect drawi ngs non-notorized prefabricated roof vents?

On July 30, 2014, the Hearings Oficer issued "Hearings Oficer
Fi ndi ngs of Fact, Conclusions of Law, and Deci sion" (7/30/14
Hearings O ficer Decision). On August 11, 2014, CCl filed its
notice of appeal to the Crcuit Court fromthe Order on Remand
and the 7/30/14 Hearings O ficer Decision. On Septenber 19,
2014, the Crcuit Court issued an Order Denying CCl's Notice of
Appeal / Application. The Grcuit Court subsequently entered Final
Judgnent based on the 9/19/14 Order.

The County tinely appealed to this court fromthe Final
Judgnent entered pursuant to the 6/16/14 Oder. CC tinely
appealed to this court fromthe Final Judgnent entered pursuant
to the 9/19/ 14 Order.

On Cctober 15, 2015, this court consolidated CAAP-14-
0001160 and CAAP-14-0001190.

1. STANDARD COF REVI EW

We decide this case based on jurisdictional grounds.
"The existence of jurisdiction is a question of law that is
revi ewed de novo under the right/wong standard."” Carl Corp. V.
State, Dep't of Educ., 93 Hawai ‘i 155, 171, 997 P.2d 567, 583
(2000).

I11. DI SCUSSI ON
Based on our review of the record in this case, we hold
that CCl's bid protest was untinely and, for the reasons set
forth below, the Hearings O ficer properly dismssed the case
because the Hearings O ficer did not have jurisdiction to hear
the matter.

10
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HRS § 103D 701(a) provides:

8§103D- 701 Authority to resolve protested solicitations
and awards. (a) Any actual or prospective bidder, offeror
or contractor who is aggrieved in connection with the
solicitation or award of a contract may protest to the chief
procurement officer or a designee as specified in the
solicitation. Except as provided in sections 103D-303 and
103D- 304, a protest shall be submtted in witing within
five working days after the aggrieved person knows or should
have known of the facts giving rise thereto; provided that a
protest of an award or proposed award shall in any event be
submtted in witing within five working days after the
posting of award of the contract under section 103D-302 or
103D-303, if no request for debriefing has been made, as
applicable; provided further that no protest based upon the
content of the solicitation shall be considered unless it is
submtted in witing prior to the date set for the receipt
of offers.

(Enmphasi s added.) See also HRS § 103D-709(a) (2012).*

Wth regard to the pertinent |anguage in HRS § 103D
701(a), the "date set for the receipt of offers”" in this case was
February 6, 2014, and CCl did not submt its witten bid protest
until February 19, 2014. The key question for purposes of
whet her CCl submitted a tinely bid protest is whether CCl's
protest is "based upon the content of the solicitation.” W
conclude that CCl's protest is indeed based upon the content of
the Bid Solicitation because it necessarily chall enges and seeks
to omt material ternms of the Bid Solicitation.

The Circuit Court reversed the Hearings Oficer's
di sm ssal of the protest as untinely based on its determ nation
that "[t]he Hearings Oficer's finding that the Proposal or
Solicitation required a C44 specialty contractor license for the

4 HRS § 103D- 709(a) addresses the jurisdiction of DCCA Hearings
Officers and states:

8§103D- 709 Admi nistrative proceedings for review. (a) The
several hearings officers appointed by the director of the
department of commerce and consumer affairs pursuant to section
26-9(f) shall have jurisdiction to review and determ ne de novo,
any request from any bidder, offeror, contractor, or person
aggri eved under section 103D-106, or governnental body aggrieved
by a determ nation of the chief procurement officer, head of a
purchasi ng agency, or a designee of either officer under section
103D- 310, 103D-701, or 103D-702.

(Enphasi s added.)

11
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Project, is clearly erroneous[.]" 1In reaching its conclusion
that CCl's bid protest was tinely, the Grcuit Court only focused
on whether a G 44 licensed sheet netal contractor was a
"requirenment” under the Bid Solicitation. However, even if the
Bid Solicitation did not "require" a C-44 |icensed sheet netal
contractor, the solicitation (in the Special Notice to Bidders)
mandat ed t hat bidders not planning to utilize a C44 |icensed
sheet netal contractor explain, in their proposals, how they
woul d acconplish the scope of work without such a specialty
contractor. The Special Notice to Bidders listed the specialty
contractor classifications determ ned by the County as qualified
to performthe work on the project (including the C 44
classification), and then imedi ately bel ow that provided the
Special Instructions. Gven CCl's protest position that all of
the project work involving sheet netal can be perforned by CCl
under its C 42 (roofing) and C 44A (gutters) |icenses, Speci al

Instruction #2 is particularly relevant. It states:

SPECI AL | NSTRUCTI ONS TO BI DDERS REGARDI NG SPECI ALTY
CONTRACTOR CLASSI FI CATI ONS AND REGARDI NG JOI NT CONTRACTORS &
SUBCONTRACTORS:

2) In the circunstance where a specialty contractor
classification license listed in the above table may
be deemed unnecessary by a Bidder due to its intent to
empl oy a plausible alternative means or method, the
Bi dder shall in its Proposal clearly state such intent
and provide a detailed plan that nmeets with the
satisfaction of the Director. The Director reserves
the sole discretion and right to determ ne whether the
Bi dder's proposed justification for not listing the
required license is acceptable.

(Enmphasi s added.)
| ndeed, the Circuit Court nade the follow ng pertinent

findi ngs:

3. The Solicitation permtted the use of a contractor
joint contractor, or subcontractor having a specialty
contractor classification other than the C-44 License
to perform work included within the C-44 License's
scope of work subject to review and approval by the
Director of the Department of Public Wbrks|.]

12
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Moreover, the Circuit Court verbally explained its ruling at a
June 13, 2014 hearing by stating:

[I]t appears to the Court that the listing of the C-44, |ooking at
all of the terns that were referred to, appear to not establish
the C-44 subspecialty classification as a requirement but as a

m ni mum requirement, and to me when they stated it as a mnimmit
invited the bidders to say, "Okay, you know, we've met the m ninum
in other ways than the C-44."

However, the Circuit Court did not also note the mandate under
the Special Instructions that bid proposals that did not include
a G 44 sheet netal contractor needed to explain in the proposal
the plausible alternative neans or nmethod of acconplishing the
wor k.

In the letter notifying CCl that its bid was
disqualified, the Director of the Departnment of Public Wrks,
Director Lee, specified that the bid was disqualified because
"[y]our Proposal fails to list a C44 - Sheet netal subcontractor
or to describe an alternate neans and net hods by which the work
required of this project covered by this license class would
ot herwi se be legally executed."” (Enphasis added.) In response,
CCl's February 19, 2014 Protest Letter asserted that it should
not be disqualified because: (a) the sheet netal work for the
project could be perfornmed by CCl under its G 42 roofing or C 44A
gutters licenses; and (b) the use of a sheet netal contractor
wth a G44 |license was not required by the bid docunents.

CCl's February 19, 2014 Protest Letter studiously
ignores the Special Instructions in the Special Notice to Bidders
whi ch mandated that CCl explain, in its proposal, howit would
acconplish the work if it chose not to utilize a C-44 |icensed
specialty contractor. |Indeed, throughout the course of this
l[itigation, CCl fails to address the Special Instructions and
i nstead sinply argues that the designation in the solicitation of
a G 44 licensed sheet netal contractor was wong or not required.
Nonet hel ess, enbedded and a necessary part of CCl's bid protest
isits clear effort to erase the mandate in Special Instruction
#2 requiring that CCl explain, in its proposal, howit would

13
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acconplish the work if it did not utilize a C44 |icensed sheet
metal contractor. CCl's bid protest sinply cannot succeed
w thout omtting Special Instruction #2.

We agree with the County that Bonbardi er Transportation
(Hol dings) USA Inc. v. Director, Department of Budget and Fi sca
Services, 128 Hawai ‘i 413, 289 P.3d 1049 (App. 2012), is
di stingui shable. In that case, Bonbardier Transportation
(Hol di ngs) USA Inc. (Bonbardier) unsuccessfully submtted a best
and final offer (BAFO on a project related to the Honolulu rai
transit system with the Cty & County of Honolulu (Cty)
rejecting Bonbardi er's BAFO as non-responsi ve because it was
determ ned to be "an inperm ssible conditional proposal that did
not conformin all material respects to the RFP." |d. at 416,
289 P.3d at 1052. In its protest, Bonbardier asserted that the
City had failed to satisfy its obligation under HRS § 103D- 303(f)
(2012) and adm nistrative rules to engage in "meani ngful
di scussi ons" concerning Bonbardier's BAFO and as a result,
Bombar di er argued that the City inproperly rejected Bonbardier's
BAFO. 1d. at 417-18, 289 P.3d at 1053-54. G ven these
ci rcunst ances, Bonbardier did not seek revision of a solicitation
term but rather satisfaction of statutory obligations.

This court thus rejected the Gty's contention that
Bonbar di er was protesting the contents of the solicitation and
was tine-barred under HRS § 103D-701(a). |d. at 418, 289 P.3d at
1054. In particular, we noted that Bonbardier did not "seek
revision of any solicitation terns[,]" and therefore, we held
that Bonbardier's protest was tinely under HRS § 103D 701(a).
| d.

In the instant case, quite distinct from Bonbardier,
CCl's bid protest clearly seeks to revise the Bid Solicitation by
conpletely omtting the requirenents under Special Instruction
#2. In short, CCl's bid failed to neet the requirenents in
Special Instruction #2 and it has since sought to wite those
requi renents out of the solicitation terns.
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In sum because CCl's bid protest chall enges the
contents of the solicitation for the project, CC was required
under HRS 8§ 103D-701(a) to submt its bid protest prior to
February 6, 2014 (the date set for the receipt of offers), which
it failed to do. CCl's bid protest was thus untinely, the DCCA
Hearings O ficer did not have jurisdiction to reviewthis matter,
and the case was properly dism ssed by the Hearings Oficer.

Because the Hearings Oficer did not have jurisdiction
toreview CCl's untinely bid protest, we do not address the other
issues raised in this consolidated appeal.

I V. Concl usion

For the reasons set forth above, the (1) "Oder
Granting Petitioner-Appellant Certified Construction, Inc.'s
Application for Judicial Review of the Hearing Oficer's Findings
of Fact, Conclusions of Law and Decision," entered on June 16,
2014 and (2) the "Final Judgnent" entered on Novenber 20, 2014,
both entered by the Crcuit Court of the Third Grcuit, are
reversed.

This case is remanded to the Ofice of Adm nistrative
Hearings, Departnment of Commerce and Consuner Affairs, with
instructions to dismss this case for lack of jurisdiction.
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