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NO. CAAP- 13- 0000035
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BANK OF AMERI CA, N. A, AS SUCCESSOR BY MERGER TO
BAC HOVE LOANS SERVI CI NG LP, FKA COUNTRYW DE HOVE
LOANS SERVI CI NG LP, Plaintiff-Appellee, v.
SHANNON DESI REE HI LL, Defendant - Appel |l ant, and
MORTGAGE ELECTRONI C REQ STRATI ON SYSTEMS, | NC., SOLELY
AS A NOM NEE FOR MORTGAGEI T, I NC.; JOHN DOES 1-50;
JANE DOES 1-50; DOE PARTNERSHI PS 1-50; DCE
CORPORATI ONS 1-50; DOE ENTITIES 1-50; and
DCE GOVERNMENTAL UNI TS 1-50; Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIFTH CIRCU T
(C'VIL NO. 11-1-0352 (JRV))

MEMORANDUM CPI NI ON
(By: Nakanura, Chief Judge, Foley and Leonard, JJ.)

Def endant - Appel | ant Shannon Desiree Hill (HIl) appeals
fromthe Grcuit Court of the Fifth Grcuit's (Crcuit Court's)
Decenber 19, 2012 Judgnent and seeks relief fromthe Grcuit
Court's Decenber 19, 2012 Findings of Fact; Conclusions of Law,
Order Ganting Plaintiff's Mdtion for Summary Judgnment Agai nst
Al Parties and for Interlocutory Decree of Foreclosure
(Forecl osure Decree).?

l. BACKGROUND FACTS

On or about May 15, 2006, Hill signed a prom ssory note
for $408,000 in exchange for a |loan fromlender Mrtgagelt, Inc.
(Mortgagelt). The |loan was secured by a nortgage on Hill's

! The Honorabl e Randal G. B. Val enci ano presided.
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property in Kapaa, Hawai‘i. The nortgage, which was recorded in
t he Bureau of Conveyances on May 23, 2006, nanmed Hill as the
borrower/ nortgagor, Mrtgagelt as the | ender, and Mrtgage
El ectronic Registration Systens, Inc. (MERS) as the nortgagee.
The nortgage stated that "MERS is a separate corporation that is
acting solely as a nom nee for Lender and Lender's successors and
assigns."”

On or about April 16, 2009, Countryw de Honme Loans

Servicing LP (Countrywi de), the servicer of HIl's |oan, sent a
Notice of Intent to Accelerate, which stated that H Il was in
def aul t. It stated that "default will not be considered cured

unl ess Countryw de receives 'good funds' in the anbunt $5, 286. 62
on or before May 16, 2009."

An Assi gnnment of Mrtgage was recorded on Septenber 21,
2009 in which MERS transferred its interest in the nortgage to
BAC Hone Loans Servicing, LP (BAC Honme Loans). BAC Home Loans
merged i nto Bank of Anmerica in August 2011.

On Decenber 9, 2011, Bank of Anerica filed a Conpl ai nt
for Foreclosure in the Crcuit Court. |In addition to asserting
its interest in the nortgage by virtue of the Assignnment of
Mort gage, Bank of America also averred that it was assigned the
prom ssory note and was then in possession of the note. Hil
filed her answer on January 20, 2012, raising several affirmtive
def enses.

On May 22, 2012, Bank of Anerica filed its Mtion for
Summary Judgnent Against Al Parties and for Interlocutory Decree
of Foreclosure. Hill opposed the notion. She argued that Bank
of Anerica had not denonstrated that it was the hol der of the
note or the proper assignee of the nortgage, that the assignnent
was invalid because Mortgagelt had "ceased to exist" before the
assi gnment was made, that the assignnent was executed by a "robo-
signer”, and that the note and nortgage were void and
unenf or ceabl e because they were "procured by an unlicensed
| ender,” i.e., Mortgagelt.

I n her menmorandum in opposition to summary judgnent,
H Il requested, if the court was not inclined to deny Bank of
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America's notion, it should grant a continuance pursuant to
Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 56(f) to allow for
further discovery. H Il submtted a declaration as well as a
decl aration by her counsel to support her argunent that sunmary
j udgnent shoul d be denied. Additionally, H Il attached a letter
fromthe State of Hawai ‘i Professional and Vocational Licensing
Di vi sion, Departnment of Commerce and Consuner Affairs, which
stated that a search of its records showed that Mrtgagelt was
not issued a (nortgage broker) |icense before Decenber 31, 2010,
a "Certificate of Assistant Secretary of Bank of Anerica,
Nat i onal Associ ation, Manager of BAC GP, LLC," in support of the
proposition that Ken Satsky (Satsky) who signed the assignnment on
behal f of MERS was an Assi stant Vice President of BAC GP, LLC.
and a January 3, 2007 press release entitled "Deutsche Bank
conpl etes acquisition of Mdrtgagelt Hol dings" to show that
Mortgagelt had "ceased to exist" before the assignnent.

On or about May 23, 2012, Hill sent a request for
production of docunents to Bank of Anerica, requesting, inter
alia, the enploynent information for Satsky and Steven King
(King), who signed a declaration in support of Bank of Anerica's
Motion for Sunmary Judgnent, and the original "wet ink"
prom ssory note. Bank of Anerica sent back its response with
objections. Hill then filed a Motion to Conpel Plaintiff to
Produce Docunents pursuant to HRCP Rules 26 and 37 on June 29,
2012.

The hearing on Bank of Anmerica's Mtion for Summary
Judgnent was held on July 3, 2012. During the hearing, Hll"s
counsel requested a continuance on the Mtion for Summary
Judgnent at least until the date of the hearing on the Mtion to
Conmpel . However, the Crcuit Court granted the Mtion for
Summary Judgnent and deni ed the Mdtion to Conpel, hol ding that
the summary judgnment rendered the Motion to Conpel noot. The
court issued its Forecl osure Decree and Judgnment on Decenber 19,
2012. Hill tinely appeal ed on January 18, 2013.
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1. PO NIS OF ERROR

On appeal, H Il contends that:

(1) The Grcuit Court erred by granting the Mtion for
Summary Judgnent because genui ne issues of material fact renmained
in dispute as to Bank of Anerica' s standing to foreclose;

(2) The Gircuit Court abused its discretion by taking
the Motion to Conpel off the cal endar; and

(3) Although not raised in the points of error, Hill
al so argues that the court erred by declining to grant a
conti nuance pursuant to HRCP Rul e 56(f).
I'11. STANDARDS OF REVI EW

On appeal, the grant or denial of summary judgment is
revi ewed de novo. See State ex rel. Anzai v. City and
County of Honol ulu, 99 Hawai ‘i 508, [515], 57 P.3d 433
[440] (2002); Bitney v. Honolulu Police Dep't, 96 Hawai ‘i
243, 250, 30 P.3d 257, 264 (2001).

[ SJunmary judgnment is appropriate if the pleadings,
depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if
any, show that there is no genuine issue as to any

mat eri al fact and that the moving party is entitled to
judgnment as a matter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elements
of a cause of action or defense asserted by the
parties. The evidence nust be viewed in the |ight

nost favorable to the non-nmoving party. I n other
words, we nust view all of the evidence and inferences
drawn therefromin the |ight nmost favorable to the
party opposing the notion.

Kahale v. City and County of Honolulu, 104 Hawai ‘i 341, 344,
90 P.3d 233, 236 (2004) (citation omtted).

Nuuanu Valley Ass'n v. Cty & Cnty. of Honolulu, 119 Hawai ‘i 90,
96, 194 P.3d 531, 537 (2008); see also First Ins. Co. of Haw. v.
A&B Props., 126 Hawai ‘i 406, 413-14, 271 P.3d 1165, 1172-73
(2012).

"[T] he applicable standard of review on a trial court's
ruling on a notion to conpel discovery, brought pursuant to HRCP
Rul e 26, is abuse of discretion.” Hac v. Univ. of Haw., 102
Hawai ‘i 92, 101, 73 P.3d 46, 55 (2003).

"Atrial court's decision to deny a request for a
continuance pursuant to HRCP Rule 56(f) will not be reversed
absent an abuse of discretion." Kaleikini v. Yoshioka, 128
Hawai ‘i 53, 67, 283 P.3d 60, 74 (2012) (citations and
internal quotation marks om tted).
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[ T] he request must demonstrate how postponenment of
a ruling on the notion will enable him or her, by
di scovery or other neans, to rebut the movants
showi ng of absence of a genuine issue of fact. An
abuse of discretion occurs where the trial court has
clearly exceeded the bounds of reason or disregarded
rules or principles of |law or practice to the
substantial detriment of a party litigant.

Associ ates Fin. Services of Hawaii, Inc. v. Richardson, 99
Hawai ‘i 446, 454, 56 P.3d 748, 756 (App.2002) (quoting Josue
v. lIsuzu Motors Am, Inc., 87 Hawai ‘i 413, 416, 958 P.2d
535, 538 (1998)).

U.S. Bank Nat. Ass'n v. Salvacion, 134 Hawai ‘i 170, 172-73, 338
P.3d 1185, 1187-88 (App. 2014).
V. DI SCUSSI ON
A Bank of Anerica's Standing to Forecl ose

"In a judicial foreclosure, a nortgagee must establish
its standing to foreclose. A nortgagee's standing to judicially
forecl ose may be chall enged by a defending nortgagor." Lizza v.
Deut sche Bank Nat. Trust Co., 1 F.Supp.3d 1106, 1117 (D. Haw.
2014) (citations omtted). A nortgagee nust establish that it
was assigned the nortgage and correspondi ng prom ssory note
before it has the ability to foreclose. GCiticorp Mirtg., Inc. V.
Bartol one, 94 Hawai ‘i 422, 434, 16 P.3d 827, 839 (App. 2000)
(plaintiff was real party in interest in foreclosure action where
it owned the nortgage and note throughout the proceedings).

1. Copi es of the endorsed proni ssory note, the
nort gage, and the assi gnnent of the nortgage, were
adm ssi bl e.

Hill alleges that Bank of America provided insufficient
evidence that it holds the prom ssory note and was validly
assigned the nortgage. 1In connection with its notion for summary

j udgnent, Bank of Anerica provided a declaration by Assistant
Vice President King stating that:

The information in this Declaration is taken from [Bank of
America's] business records. I have personal know edge of

[ Bank of Anmerica's] procedures for creating these records.
They are: (a) made at or near the time of the occurrence of
the matters recorded by persons with personal know edge of
the information in the business record, or frominformation
transmtted by persons with personal know edge; (b) kept in
the course of [Bank of Anerica's] regularly conducted

busi ness activities; and (c) it is the regular practice of

[ Bank of Anmerica] to make such records.
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King further stated: "Plaintiff [Bank of America] is the hol der
[of] the prom ssory note (' Endorsed Note') for this Loan. A true
and correct copy of the Endorsed Note is attached as Exhibit
"B."" Exhibit B was a copy of the prom ssory note executed by
HIll in favor of Mrtgagelt, which included an endorsenent from
Mortgagelt to Countryw de Bank, N. A, followed by an endorsenent
from Countryw de Bank, N. A to Countryw de Hone Loans, Inc., and
anot her endorsenent from Countryw de Honme Loans, Inc. in blank.
King al so attached what he declared to be true and correct copies
of the Mortgage (Exhibit C) and the Assignment of Mortgage
(Exhibit D).

Hill argues that King did not properly authenticate the
Endorsed Note, the Mdrtgage, or the Assignnent of Mortgage.
Hawai ‘i Rul es of Evidence (HRE) Rule 901(a) states that "[t]he
requi renent of authentication or identification as a condition
precedent to admissibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent clainms." H Il maintains that to properly authenticate
t hese docunents, King would have needed to specifically testify
that they were either the originals or copies of the originals
and that they were in Bank of America' s possession. However,
King's declaration states that the attached Endorsed Note,
Mort gage, and Assignnent of Mortgage were true and correct copies
and that Bank of America is the holder of the note. |In addition,
Hi|l does not put forth any cogent argument as to why King needed
to testify that Bank of America was in possession of the Mrtgage
or Assignment of Mdrtgage when they were certified as true and
correct copies of the records of the Bureau of Conveyances.
Under HRE Rul e 902(4), extrinsic evidence of authenticity is not
required for certified copies of public records. Accordingly,
King's statenents provide "evidence sufficient to support a
finding" that Exhibit B, C, and D are what he purported it to be:
true and correct copies of the Endorsed Note, the Mrtgage, and
t he Assi gnnent of Mortgage.

Hll's further argunment that the Endorsed Note,
Mort gage, and Assignnent of Mortgage were inadm ssible hearsay is

6
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without nmerit. See HRE Rule 801 ("' Hearsay' is a statenent,

ot her than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the
matter asserted."); Island Directory Co., Inc. v. lva' s Kininaka
Enterprises, Inc., 10 Haw. App. 15, 21-22, 859 P.2d 935, 939
(21993) ("It is well-settled that in a suit for breach of
contract, the contract allegedly breached is not hearsay and is
thus adm ssible into evidence. . . . In the instant case, the
written docunent was not offered into evidence to prove the truth
of its contents, but to prove that it was nmade, signed by

[ Def endant], and expressed the legal relationship of the
parties. . . . Thus, the docunent was not hearsay and was
properly admtted into evidence by the trial court.") (citations
omtted).

2. There was no genuine issue of material fact as to
whet her Bank of Anerica was the hol der of the
not e.

Hill argues that there is a genuine issue of materi al

fact as to whether the endorsenent on the Endorsed Note occurred
before Mirtgagelt was acquired by Deutsche Bank. On a notion for
summary judgnent, "[o]nce the novant has satisfied the initial
burden of showing that there is no genuine issue of materi al
fact, the opposing party must cone forward, through affidavit or
ot her evidence, with specific facts showing that there is a
genui ne issue of material fact.” Mller v. Manuel, 9 Haw. App.
56, 65, 828 P.2d 286, 292 (1991) (citing K. M Young & Assoc.

Inc. v. Cieslik, 4 Haw. App. 657, 675 P.2d 793 (1983)). If the
non-novi ng party fails to neet this burden, the noving party is
entitled to summary judgnent as a matter of law. Hall v. State,
7 Haw. App. 274, 284, 756 P.2d 1048, 1055 (1988); see al so HRCP
Rul e 56(e).?2

2 HRCP Rul e 56(e) provides, in relevant part:

When a nmotion for summary judgment is made and supported as

provided in this rule, an adverse party may not rest upon

the mere allegations or denials of the adverse party's

pl eadi ng, but the adverse party's response, by affidavits or
(continued...)
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As the Endorsed Note was a negotiable instrunment, Bank
of America is entitled to enforce the note if it is the hol der.
Hawai i Revised Statutes (HRS) 8§ 490:3-301 (2008). King's
decl aration averred that Bank of Anerica was the hol der of the
note. As it was not the original holder, Bank of Anerica would
be the holder of the note only if the note was properly
negotiated to it. "'Negotiation' neans a transfer of possession,
whet her voluntary or involuntary, of an instrunent by a person
other than the issuer to a person who thereby becones its
hol der." HRS § 490: 3-201(a) (2008). "Except for negotiation by
aremtter, if an instrunment is payable to an identified person,
negoti ation requires transfer of possession of the instrunment and
its indorsenment by the holder.”™ HRS § 490: 3-201(b) (2008). Not
only did King's declaration state that Bank of Anmerica was the
hol der of the note and that Exhibit B was a true and correct copy
of the Endorsed Note, but the Endorsed Note itself showed an
unbroken |ine of endorsenments (or "indorsenents") from
Mortgagelt, the original holder, to Countryw de Bank, N. A,
foll owed by an endorsenent to Countryw de Hone Loans, Inc., and
finally an endorsenent to no one in particular, i.e. a "blank
i ndorsenent”.® An instrunment endorsed in blank is payable to the
bearer and may be negoti ated by possession alone. HRS § 490: 3-
205(b) (2008). Bank of Anmerica, by offering a declaration
attesting that it was a holder of this instrunent, provided

2(...continued)
as otherwi se provided in this rule, nmust set forth specific
facts showing that there is a genuine issue for trial. | f
the adverse party does not so respond, summary judgment, if

appropriate, shall be entered against the adverse party.

s HRS § 490: 3-205 (2008) states:

(a) If an indorsement is made by the hol der of an
instrument, whether payable to an identifiable person or
payabl e to bearer, and the indorsement identifies a person
to whom it makes the instrument payable, it is a "specia

i ndorsement ". .o

(b) If an indorsenment is made by the holder of an instrunment

and it is not a special indorsement, it is a "blank

i ndorsement”. \When indorsed in blank, an instrument becones
payable to bearer and may be negotiated by transfer of
possessi on alone until specially indorsed

8
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evidence that it possessed the note. See Hanalei, BRC Inc. v.
Porter, 7 Haw. App. 304, 309, 760 P.2d 676, 680 (1988). Bank of
Anerica therefore established its prima facie claimthat it was
the holder of the note. See, e.g., Inre Collins, No. 13-01783,
2014 W 3725020 at *1 (Bankr. D. Haw. July 24, 2014) (creditor
established a prima facie claimthat it was the holder of a

prom ssory note where it provided a copy of the note indorsed in
bl ank and attached an assi gnnent of the nortgage that secured the
not e) .

As Bank of Anerica satisfied its initial burden, the
burden then shifted to Hill to set forth specific facts, as
opposed to nere allegations, that there was a genui ne issue for
trial. HRCP Rule 56(e). Hill's argunent appears to be that
because Deut sche Bank acquired Mrtgagelt in 2007, there was a
genui ne issue of fact as to whether the note was endorsed before

or after this acquisition. W reject HIl's argunent that the
Mort gagelt endorsenent was legally insufficient. The press
release Hill provided does not indicate that Mrtgagelt dissolved

or otherw se ceased to exist, but nerely that Deutsche Bank
acquired Mortgagelt by a stock purchase and that Mrtgagelt would
eventual |y beconme part of Deutsche Bank's Residential Mrtgage
Backed Securities group.* Hill failed to present evidence to
contradict Bank of America's showing that it was hol der of the
note and, therefore, did not raise a genuine issue of materi al
fact. See also, e.g., Inre Tyrell, 528 B.R 790, 794 (Bankr. D
Haw. 2015) (the fact that endorsenents on a prom ssory note were
made by payees that have subsequently gone out of business did
not raise a genuine issue that the endorsenents were forged when
the debtor offered no evidence that the endorsenents were nmade
after the payees were defunct).

4 We note that in several lawsuits filed since 2007, Mortgagelt is
identified as a subsidiary of Deutsche Bank. See, e.g., |IBEWLocal 90 Pension
Fund v. Deutsche Bank AG, No. 11 Civ. 4209 (KBF), 2013 W. 1223844 (S.D.N.Y.
Mar. 27, 2013); Davis v. MortgagelT, Inc., No. Cov. S-09-3028 FCD/ GGH, 2010 WL
2943162 (E.D. Cal. July 23, 2010); Davis v. Wells Fargo Bank N.A., Civ. No. S-
09-3028 FCD/ GGH, 2010 WL 1779927 (E.D. Cal. Apr. 29, 2010).

9
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Finally, H Il alleges that she raised a genui ne issue
of material fact as to who was the holder of the note when she
provided the court with a print out of a search conducted by her
counsel in May 2012 on the MERS Servicer ldentification System
identifying Bank of America as the servicer of the |oan and the
i nvestor as "Federal Hone Loan Mrtgage Corporation.” However,
even assumng that this print out is admssible, H Il offers no
support for her assertion that an "investor" is the sane as a
note holder. This argunent is without nerit.

3. There was no genui ne issue of material fact as to
whet her the nprtgage was validly assigned to Bank
of Aneri ca.

Hill alleges that Bank of Anerica was not validly

assi gned the nortgage and therefore has not satisfied its burden
of proving standing to foreclose.

As noted, King provided the court with copies of the
Mort gage and the Assignnment of Mrtgage. The Assignnent of
Mort gage, recorded in the Bureau of Conveyances on Septenber 21,

2009, reads:

FOR VALUE RECEI VED, Mortgage Electronic Registration

Systems, Inc., solely as nom nee for Mortgageit, Inc., a New
York Corporation, does hereby transfer without recourse to
BAC HOME LOANS SERVI CI NG, LP, a Texas limted partnership
whose address is, C\O Bank of America fka Countryw de Home
Loans, Inc., TX, Foreclosure Department, 7105 Corporate Dr.
MS: PTX- B- 35, Plano, TX 75024, all of its right, title and
interest in and to that certain mortgage recorded on
05/23/06 in the Bureau of Conveyances, State of Hawaii
Regul ar System document number 2006-095794.

Bank of Anerica also provided a petition and order in the Land
Court of the State of Hawaii indicating that BAC Hone Loans
Servicing, LP had nerged into Bank of America. Again, this
sati sfies Bank of Anerica's burden to show that it was assigned
the nortgage and had standing to foreclose. Hill argues,
however, that "this Assignment is a |legal inpossibility where
MERS was acting solely on behalf of its principal, Mrtgagelt,
whi ch no | onger existed at the tine the Assignnent was executed
and signed on its behalf."

As addressed above, Hi Il has not provided us with
credi bl e evidence that Mrtgagelt dissolved and did not conti nue

10
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as a subsidiary of Deutsche Bank. In any case, even assum ng
that the press release raised an issue as to whether Mrtgagelt
"ceased to exist" before the assignnment of the nortgage, Hll's

argunent is without nerit.

The underlying nortgage in this case identifies MERS as
the nortgagee and a "separate corporation that is acting solely
as a nom nee for Lender [Mortgagelt] and Lender's successors and
assigns.” It also states that "Borrower does hereby nortgage,
grant and convey to MERS (solely as nom nee for Lender and
Lender's successors and assigns) and to the successors and
assigns of MERS, with power of sale [the property,]" and "MERS
(as nom nee for Lender and Lender's successors and assigns) has
the right: to exercise any or all of those interests [granted by
Borrower], including, but not limted to, the right to foreclose
and sell the Property[.]" In analyzing nortgages with simlar
| anguage, the United States District Court for the District of
Hawai ‘i has reasoned that when a | ender has entered bankruptcy or
even di ssolved prior to the assignnent of the nortgage, MERS, as
the nortgagee, is not prevented fromassigning its interest in
the nortgage. See Andrade v. US Bank Nat. Ass'n, Civil No. 13-
00255 LEK-KSC, 2013 W 4552186 at *9-10 (D. Haw. Aug. 27, 2013)
(in a case involving a nortgage with identical |anguage, the
assi gnnent of the nortgage from MERS to the defendant was valid
even though the original |ender had decl ared bankruptcy before
the assignnment was recorded); Canmat v. Fed. Nat. Mirtg. Ass'n,
Cvil No. 12-00149 SOM BMK, 2012 W. 2370201 at *1, *7-8 (D. Haw.
June 22, 2012); Cooper v. Bank of New York Mellon, Gvil No. 11-
00241 LEK-RLP, 2011 W 3705058 at *13 (D. Haw. Aug. 23, 2011)
(anal yzing identical |anguage in a nortgage, the court held that
"[u] nder this plain | anguage, MERS had the authority to take any
action required of the lender[,]" despite the fact that the
| ender had decl ared bankruptcy and di ssol ved before the
assi gnnent of the nortgage was recorded). The District Court's
anal ysis i s sound.

In Camat, the plaintiff-borrower asserted that the
def endant inproperly conducted a nonjudicial foreclosure. Canat,

11
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2012 W 2370201 at *7. The underlying nortgage executed by the
plaintiff had identical |anguage to the case at bar, nam ng MERS
as the nortgagee and granting MERS, solely as nom nee for the
| ender and its successors and assigns, the power of sale and
foreclosure. 1d. at *1-2. The |ender apparently dissolved on
April 2, 2009. 1d. at *2. Before the dissolution, on February
27, 2009, an Assignnent of Mdirrtgage was recorded in which MERS
assigned the nortgage to the defendant. 1d. Although it
appeared that the | ender had dissolved after the assignnent, the
court reasoned that "even if it could be argued that [the | ender]
was di ssolved earlier, that dissolution would not prevent MERS
fromtransferring any interest in the nortgage." 1d. at *7.

The analysis in Kiah v. Aurora Loan Servs., LLC GCvil
Action No. 10-40161-FDS, 2011 W. 841282 (D. Mass. Mar. 4, 2011)
which was cited by the court in Camat, is also persuasive. In
Ki ah, the I ender had di ssol ved after the all eged assignnent of
t he nortgage but before the date the assignnent was recorded.
Id. at *2. Regardless of when the assignment actually occured,
the court in Kiah reasoned that:

The plain | anguage of the nortgage states that MERS was
acting as nomnee for [the lender] and its "successors and
assigns." . . . [The lender's] dissolution would not prevent
its successors and assigns, including [defendant], from
seeking transfer of the nortgage from MERS

Accordingly, the dissolution of [the | ender] would not and
could not prevent [the defendant] from obtaining an
assignment of the nortgage from MERS, both as a matter of

|l aw and according to the arrangement that existed between
MERS and [the defendant] as a "successor and assign" of [the
| ender] .

Id. at *4.

Here, as in Kiah and Camat, the plain | anguage of the
nortgage allows MERS to transfer its interest in the nortgage as
the nom nee of Mdirtgagelt and its successors and assigns. Even
if Mortgagelt had ceased to exist as a separate entity before the
assi gnment was recorded, MERS was not precluded from assi gni ng
the nortgage on behalf of Mrtgagelt's successor. Thus, Hil
failed to raise a genuine issue of material fact as to whether

Bank of Anerica was validly assigned the nortgage.

12
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4. The all egati on of "robo-signi ng" does not raise a
genui ne i ssue of material fact.

H Il contends that:

the Assignment was fraudulently "robo-signed" by an

i ndi vidual named Ken Satsky who cl ai md under oath before a
notary for the State of Texas to be acting on behal f of
MERS, solely as a nom nee for [Mortgagelt], which did not
even exist, as its "Assistance Vice President". However,
M. Satsky is a notorious national "robo-signer," who has
previously robo-signed documents claimng authority from
many different corporations, without personal know edge of
the matters attested to.

In support of this argument, Hill refers to the "Certificate of
Assi stant Secretary of Bank of America, National Association,
Manager of BAC GP, LLC' to show that in addition to being an
Assi stant Vice President of MERS, Satsky was apparently al so an
Assi stant Vice President of BAC Honme Loans Servicing, LP
However, Hi Il has provided us with no discernible argunent as to
why this is evidence that Satsky did not have the authority to
assign the nortgage on behalf of MERS, even if he may have al so
been an officer of BAC Hone Loans. The District Court for the
District of Hawai ‘i, for exanple, has soundly rejected bare
al | egations of "robo-signing" as grounds for a claimthat an
assignment was invalid. Nottage v. Bank of New York Ml on,
Cvil No. 12-00418 JMS/BMK, 2012 W. 5305506 at *6 (D. Haw. Cct.
25, 2012) ("[Plaintiff] fails to explain why Rice's apparent
authority to sign docunments on behalf of nultiple conpanies
establishes that she did not have authority in this instance .
The court therefore reiterates its holding from other cases
that conclusory assertions of 'robo-signing’ fail to state a
pl ausible claim[for wongful foreclosure].") W also conclude

that Hill's allegations do not raise a genuine issue as to
whet her the assi gnment was proper.
5. The nortgage and note were not void and

unenf orceabl e nerely because Mirtgagelt was not a
|'i censed nortgage broker.

H Il maintains that the prom ssory note and nortgage
were void and unenforceable under the law in effect at the tine
they were executed. Under HRS § 454-8 (1993) (repeal ed effective
Jan. 1, 2011), "[a]lny contract entered into by any person with

13
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any unlicensed nortgage broker or solicitor shall be void and
unenforceable.” A nortgage broker was defined in HRS § 454-1
(1993) (repeal ed effective Jan. 1, 2011) as "a person not exenpt
under section 454-2 who for conpensation or gain, or in the
expectation of conpensation or gain, either directly or
indirectly makes, negotiates, acquires, or offers to nake,
negotiate, or acquire a nortgage | oan on behalf of a borrower
seeking a nortgage | oan."

Hll cites to Beneficial Haw., Inc. v. Kida, 96 Hawai ‘i
289, 30 P.3d 895 (2001), for the proposition that "l oans nmade by
an unlicensed | ender are conpletely unenforceable in judicial
forecl osure actions in Hawaii." However, Kida did not hold that
any |l oan made by a | ender who was not also |icensed as a nortgage
broker is unenforceable. Rather, it held that "HRS 8§ 454-8 nust
be interpreted to invalidate only those contracts into which
unlicensed nortgage brokers enter in their capacity as nortgage
brokers within the neaning of HRS § 454-1." Kida, 96 Hawai ‘i at
309, 30 P.3d at 915. In Kida, although a group known as The
Mort gage War ehouse was desi gnated on the | oan docunents as the
"l ender” while another entity was the "broker”, The Mortgage
War ehouse actually acted as the broker since it did not have any
of its own funds to I end, but arranged funding from anot her
entity and was conpensated for its services in an arrangenent
known as "table funding”". 1d. at 306, 30 P.3d at 912. Unlike in
Kida, in the present case, there is no evidence that Mrtgagelt
was acting as a broker.

H Il contends that:

I nsofar as Mortrgaelt [sic] indisputably made the
subj ect nmortgage | oan for conpensation or gain or in the
expectation of conpensation or gain, Mortrgaelt [sic]
qualified as a "nortgage broker" requiring licensing under

Chapter 454 of the Hawaii Revised Statues [sic]. Appellee
provi ded no evidence to suggest that Mortrgaelt [sic] was
ot herwi se exenpt fromthe |icensing requirenment. In fact,
Mort gagelt was not licensed as a nmortgage broker or nortgage

solicitor in Hawaii before December 31, 2010.

(Footnote omtted). Even accepting that Mrtgagelt was not
licensed as a broker, and assumng that it nmade the subject
nortgage | oan "for conpensation or gain", we do not agree that it

14
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qualified as a broker under HRS § 454-1. The statute al so
defines a nortgage broker as one who nakes a | oan on behal f of
the borrower. Kida held that "we construe the phrase 'on behal f
of a borrower,' as set forth in HRS 8 454-1, as anended, to nean
‘in the interest of a borrower' or 'for the benefit of a
borrower."" Id. at 309, 30 P.3d at 915. However, a |ender does
not automatically act on behalf of a borrower when it |ends noney
to the borrower. MCarty v. GCP Mgnmt ., LLC, Cvil No. 10-00133
JMS/ KSC, 2010 W. 4812763 at *4 (D. Haw. Nov. 17, 2010). "Rather,
it is well established that a | ender acts on its own behalf in an
arnms-length | oan transaction (even if a borrower mght in sone
sense 'benefit' fromthe |oan transaction).” 1d. Here, the only
evidence is that Mdrtgagelt acted as the | ender; nothing
indicates that it attenpted to find financing for H Il from any
ot her | ender besides itself.® Absent evidence that Mrtgagelt
acted as HIl's nortgage broker, the note and nortgage are not
void. See WIlson v. Noel, No. CAAP-12-0000098, 2015 W 2226273
at *2 (Haw. App. May 12, 2015) ("Because Wnd R ver Brokers did
not broker Noel's nortgage | oan transaction, their unlicensed
status does not affect the validity of Noel's note and
nortgage."); Fed. Honme Loan Mortg. Corp. v. Padron, No. CAAP-13-
0001153, 2015 W 405637 at *2 (Haw. App. Jan. 29, 2015)
(rejecting the argunent that a note and nortgage were void where,
al t hough the | ender, SecurityNational, was not a |icensed

nmort gage broker, "SecurityNational was acting on its behalf as a
| ender, not on behalf of Padron as a broker.").

B. Hll was not entitled to a continuance.
I n her menmorandumin opposition to Bank of Anmerica's
Motion for Sunmary Judgnent, Hill requested that the court deny

Bank of Anerica's notion or, in the alternative, that it grant a
conti nuance pursuant to HRCP Rule 56(f). On June 29, 2012, only

5 As Bank of America argues, "the |l oan application form Hil

attached to her declaration in support of her summary judgment opposition
identifies the entity that served as her nortgage broker for the transaction
Pacific Mortgage Corporation[.]" Thus, it appears that Pacific Mortgage

Cor poration, not Mortgagelt, sought to acquire a |loan on behalf of Hill and
acted as her broker.

15
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a few days before the July 3, 2012 hearing on the Mtion for
Summary Judgnent, Hill filed a Motion to Conpel Plaintiff to
Produce Docunents. At the July 3, 2012 hearing, Hll's counsel
verbally requested to continue the Mdtion for Sunmary Judgnent at
| east until August 21, 2012, the date the Mdtion to Conpel was
set for a hearing. In granting the Mdtion for Summary Judgnent,
the court stated that "[g]iven the Court's ruling on the summary
judgnent, the notion to conpel, the Court views that noot and
will take that off cal endar.™

HRCP Rul e 56(f) states:

Should it appear fromthe affidavits of a party opposing the
notion that the party cannot for reasons stated present by
affidavit facts essential to justify the party's opposition
the court may refuse the application for judgment or may
order a continuance to permt affidavits to be obtained or
depositions to be taken or discovery to be had or may make
such other order as is just.

A request for a continuance pursuant to HRCP Rule 56(f) nust
denonstrate how post ponenent of a ruling on the notion w |
enabl e the non-noving party, by discovery or other neans, to
rebut the novant's show ng of absence of a genuine issue of fact.
Acoba v. General Tire, Inc., 92 Hawai ‘i 1, 9, 986 P.2d 288, 296
(1999). "The party is required to show what specific facts
further discovery mght unveil." Exotics Hawaii-Kona, Inc. V.
E.1. Du Pont De Nenoburs & Co., 116 Hawai ‘i 277, 308, 172 P.3d
1021, 1052 (2007) (quoting McCabe v. WMacaul ay, 450 F. Supp.2d 928,

933 (N.D. |owa 2006)).

To prevail under [FRCP Rule 56(f)], parties opposing a
notion for summary judgment nust make (a) a tinely
application which (b) specifically identifies (c) relevant
information, (d) where there is some basis for believing
that the information sought actually exists. The burden is
on the party seeking additional discovery to proffer
sufficient facts to show that the evidence sought exists,
and that it would prevent summary judgnment.

Enp'rs Teansters Local Nos. 175 & 505 Pension Trust Fund v.
G orox Co., 353 F.3d 1125, 1129-30 (9th Cr. 2004) (citations and
internal quotation nmarks omtted).®

6 Al t hough FRCP Rul e 56(f) has been revised, the version discussed
by Clorox Co. is identical to the current version of HRCP Rule 56(f). See
Cl orox Co., 353 F.3d 1129 n. 2. Thus, we may |look to Clorox Co., and other
(continued...)
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H |l first nmade her request for a HRCP Rule 56(f)
conti nuance in her nmenorandumin opposition to Bank of Anerica's
Motion for Sunmary Judgnent. The nmenorandum was acconpani ed by a
declaration by Hill and a declaration by Hll's counsel.

The declarations and the Mdtion to Conpel allege that
King did not have the first-hand know edge necessary to properly
aut henticate the prom ssory note and that H Il should be provided
with King's enploynent records and "any and all corporate
resol utions and/or powers of attorney purporting to authorize
Steven King to act on behalf of Plaintiff as its 'Assistant Vice
President[.]'" Hill also requested enploynent information for
Sat sky and Azfar Siddiqui, the notary public who notarized the
Assi gnnment of Mortgage, based on her belief that Satsky was a
"robo-signer" who fraudulently signed the assignnent. However,
Hll's assertion that King did not have the first-hand know edge
necessary to authenticate the note appears to be based on pure
specul ation. Additionally, as noted, she has provided no facts
whi ch raise the issue that Satsky was a "robo-signer”. Thus,
there was no pl ausi bl e basis for her clains that further
di scovery was necessary to uncover the "fraudulent" nature of the
note and the assignnent, and the Crcuit Court did not need to
permt additional discovery to support these clains. See, e.qg.,
Fifth Third Mortg. Co. v. Chicago Title Ins. Co., 692 F.3d 507,
511 (6th Cr. 2012) (defendant was not entitled to a continuance
to conduct additional discovery in support of an inprobable and
basel ess clain); Blough v. Holland Realty, 574 F.3d 1084, 1091
(9th Cr. 2009) (the district court did not abuse its discretion
by denying a FRCP Rule 56(f) request where there was "no
pl ausi bl e basis to believe that the information sought
exist[ed.]"); Young v. Van Buren, No. 28543, 2010 W. 4278321 at
*5 (Haw. App. Oct. 29, 2010) (plaintiff was not entitled to a
conti nuance under HRCP Rule 56(f) when he provided no basis for

5C...continued)
federal cases interpreting the identical version of FRCP Rule 56(f), as
persuasive to our analysis of HRCP Rule 56(f). Thomas v. Kidani, 126 Hawai ‘i

125, 130 n.5, 267 P.3d 1230, 1235 n.5 (2011).
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believing that a deposition of the defendant would yield
information that would rebut the defendant's show ng that there
was no genui ne issue of material fact).

Hill also requested that Bank of Anmerica produce the
original "wet ink" note. However, Bank of America was not
required to produce the original note before it could forecl ose

on Hll"'s property when it provided other sufficient evidence.
Hi |l provided no support for the contention that Bank of Anmerica
m ght not actually possess the note.

Hll's remaining requests for additional discovery

under HRCP Rul e 56(f) were broad requests for information rel ated
to the prom ssory note and assi gnnment of nortgage that do not
illumnate the specific facts H Il sought to uncover, but were
rather the type of broad requests that are generally insufficient
to justify a continuance. See Young, 2010 WL 4278321 at *5 n.7
("We note that while parties should have a fair opportunity to
conduct adequate di scovery, the continuance of a hearing on a
summary judgnment notion cannot be based on the need to conduct a
"fishing expedition."").

Mor eover, the purpose of these requests was apparently
to rebut Bank of Anerica' s showi ng that the note was properly
negoti ated and the nortgage was properly assigned. Hill sought
to di scover whether the note and nortgage were transferred after
Deut sche Bank acquired Mdrtgagelt and all eged that the Assignnment
of Mortgage was a forged and fraudul ent docunent. Again, there
IS no support in the record for the claimthat the Assignnent of
Mort gage, or indeed any docunent at issue, was forged. As to the
assi gnnent of the nortgage by Mdirtgagelt, as we determ ned above,
even if Mrtgagelt ceased to exist, by the terns of the nortgage,
MERS was permtted to assign the nortgage on behal f of Mrtgagelt
or its successors and assigns. Thus, even if H Il could uncover
proof that the nortgage was assigned after Mirtgagelt ceased to
exist, it would not rebut Bank of Anmerica' s show ng that the
nort gage was properly assigned.

In short, Hill did not neet the requirenents for relief
pursuant to HRCP Rule 56(f). Therefore, the Crcuit Court did
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not err by entering sunmmary judgnment instead of granting a
continuance for H Il to conduct further discovery.
V. CONCLUSI ON

For the foregoing reasons, the Grcuit Court's Decenber
19, 2012 Judgnent is affirned.

DATED: Honol ul u, Hawai ‘i, COctober 30, 2015.
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