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NO. CAAP-12- 0000398
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

DENNIS T. | HARA, d ai mant - Appel | ee, Cross- Appel | ant,
v. STATE OF HAWAI |, DEPARTMENT OF LAND & NATURAL

RESQURCES, Enpl oyer - Appel | ant, Cross-Appellee, Self-Insured

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 2008- 266 (2-07-40277))

MEMORANDUM OPI NI ON
(By: Foley, Presiding Judge, Leonard, J.; and
Crcuit Judge Kuriyama, in place of Nakanura, C. J., and
Fujise, Reifurth, and G noza, JJ., all recused)

Enpl oyer - Appel | ant, Cross-Appel l ee, State of Hawai ‘i,
Department of Land and Natural Resources (DLNR) appeals fromthe
Labor and Industrial Relations Appeals Board's (LIRAB s) Decision
and Order filed March 13, 2012 (March 13, 2012 Decision). The
DLNR chal I enges the LIRAB' s award of $250.00 in pernmanent parti al
disability (PPD) benefits and its determ nation that the DLNR is
liable for vocational rehabilitation (VR) services. C aimnt-
Appel | ee, Cross-Appellant Dennis T. lhara (lhara) cross-appeals
fromthe March 13, 2012 Decision as well, claimng that the LI RAB
erred in failing to assess a 20% penalty agai nst the DLNR for
failure to tinely pay tenporary total disability (TTD) benefits.
| hara al so appeals the LIRAB's Attorney's Fee Approval and O der
filed April 23, 2012.
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BACKGROUND FACTS

On April 3, 2007, the DLNR filed a W>-1: Enpl oyer's
Report of Industrial Injury based on lhara's claimthat he
suffered fromincreased hypertension and stress due to the
pressures of his job as Deputy Registrar at the Bureau of
Conveyances. |hara asserted that his injury occurred on
approxi mately February 1, 2007. |In support of lhara's claim
| hara's physician, Dr. Ronald A. Mdrrton (Dr. Mrton), submtted a
letter stating that | hara had been in reasonably good health with
controlled hypertension but that work stress had recently caused
a marked el evation in his blood pressure. The DLNR, through its
wor kers' conpensation insurance carrier, denied liability pending
investigation of lhara's claim

An | ndependent Medi cal Exam nation (I ME) was perforned
by Dr. Ajit Arora (Dr. Arora) on May 15, 2007. Dr. Arora's
report dated May 21, 2007 diagnosed |hara with "Essenti al
hypertension, genetically based, with tenporary aggravation."”

An | ndependent Psychiatric Exam nation (IPE) was
performed by Dr. Jon Streltzer (Dr. Streltzer) on June 6, 2007.
In a report dated June 19, 2007, Dr. Streltzer diagnosed |hara
wi th, anmong other things, Adjustment D sorder with Anxiety,
Primary I nsomia, Qccupational Problem (not a nental disorder),
and H gh Bl ood Pressure.

Based on Dr. Arora's and Dr. Streltzer's I ME and | PE,
the DLNR accepted conpensability for lhara's claimas a tenporary
aggravation. |hara was instructed to have his nedical providers
submt reports and statenents of their services to the Departnent
of Human Resources Devel opnent, State Wrkers' Conpensation
Division. I|hara submtted various notes fromDr. Mrton and
psychiatrist Dr. Dennis Lind (Dr. Lind) excusing himfrom work
and stating that he was disabled for certain dates. However, the
cl ai ms manager of the Departnment of Human Resources Devel opnent,
Enpl oyee Clains Division (ECD), then wote to Drs. Mrton and
Lind requesting clarification as to the reasons for lhara's
disability on certain dates in light of the reports by Drs.
Streltzer and Arora that | hara was able to performhis job
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duties. The ECD also wote to Dr. Arora for an opinion as to
whet her treatnent by Dr. Morton was still necessary and if the
drug Atenol ol prescribed by Dr. Mrton was necessary to control
| hara's bl ood pressure. Additionally, Dr. Streltzer was al so
contacted and asked whether he agreed with Dr. Lind' s assessnent
that I hara was unable to return to work and whet her anyt hi ng
m ght explain the deterioration in Ilhara's condition that Dr.
Li nd nenti oned.

Dr. Streltzer submtted a supplenental report dated
Septenber 27, 2007. Dr. Streltzer noted that a review of lhara's
records indicated that he had been put on | eave wi thout pay with
his | ast day at work being June 12, 2007. Dr. Streltzer wote
that, in terns of treatnent:

Ideally, communication with the Enmpl oyer should be nmade in
order to determne if there are circumstances in which M.

lhara will be accepted back at his job and allowed to do his
wor k. If this is acconplished and the enployer would Iike
to have him back, it is likely that he will be able to

return to full-time duty with perhaps the only restriction
being the need for flexible hours due to his sleep

di stur bance. If it is not possible to come to an agreenent
with the Enployer, then alternative enploynment will have to
be sought. When such alternative enployment is obtained, it
is likely that M. lhara's anxiety symptons wil
substantially inprove.

Dr. Arora submitted a supplenental report dated Cctober
19, 2007 opining that Ihara' s hypertension was no | onger an issue
and shoul d not have been considered a | abor disabling condition.
He deferred to Drs. Streltzer and Lind as to lhara's psychiatric
condi tion.

In addition to claimng eligibility for TTD benefits,
| hara also clained eligibility for VR services. On Cctober 16,
2007, the ECD formally objected to lhara's eligibility for VR
servi ces and on Novenber 5, 2007, the ECD requested a hearing
before the Departnent of Labor and Industrial Relations (DLIR),
Di sability Conpensation Division on the issue.

Dr. Arora submtted another supplenental report to ECD
dat ed Novenber 29, 2007. In this report, Dr. Arora wote:

1. M. lhara had a tenmporary exacerbation of his pre-
exi sting non-industrial hypertension due to enmotiona
di stress associated with occupational environment.

2. The tenmporary exacerbation ended on 08/30/07
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3. No further treatnment for hypertension is indicated on
i ndustrial basis as of 08/30/07

Based on Dr. Arora's reports, the ECD notified Dr.
Morton and lhara that its position was that lhara' s tenporary
exacerbation of his hypertension ended on August 30, 2007 and
that "no further treatnment for his hypertension is indicated on
an industrial basis."

In addition to the issues requested by the ECD to be
heard by the DLIR |hara requested that the DLIR al so hear the
i ssues of "(1) conpensability; (2) TTD benefits; and, (3) nedical
expenses[.]" A hearing was held in front of a hearings officer
of the DLIR on March 18, 2008. In the DLIR s Decision filed May
7, 2008 (May 7, 2008 Decision) stated:

1. Pursuant to Sections 386-21 and 386-26, HRS, said
empl oyer shall pay for such medical care, services and
supplies as the nature of the injury may require.

2. Pursuant to Section 386-31(b), HRS, said enployer shal
pay to clai mant weekly compensation of $630.72 for tenporary
total disability beginning (waiting period: 6/12/2007

t hrough 6/14/2007; 6/15/2007 through 6/17/2007; 8/2/2007
only; 8/10/2007 through 10/16/2007; 10/28/2007 through
11/30/2007; 3/13/2008 through 4/15/2008 for 20.0000 weeks,
for a total of $12,614.40. Additional temporary tota
disability, if any, shall be paid upon receipt of medical
certification.

3. Pursuant to Section 386-25, HRS, claimnt remains
eligible for Vocational Rehabilitation services.

4. The matter of the enployer's responsibility for the
prescriptive drug, Atenolol, is held in abeyance unti
clarification is received from Ronald Morton, M D.

5. The matters of permanent disability and/or disfigurenment,
if any, shall be determ ned at a | ater date.

The DLNR appeal ed the Decision to the LI RAB on May 23,
2008. The DLNR also filed a Motion for Stay of Paynments, which
was rej ect ed.

On June 19, 2008, the ECD wote to Drs. Lind and Morton
for their opinions as to whether lhara could return to work. Dr.
Li nd responded on June 25, 2008 that |hara had reached nedi cal
stability and could work in other situations, but not the DLNR
due to the work environnent. Dr. Mrton responded on June 27,
2008 that lhara could return to regular duty work and had reached
medi cal stability.
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On July 11, 2008, the DLNR discharged Ihara fromhis
position with the Bureau of Conveyances via letter. The DLNR s
termnation letter stated: "Based on Dr. Lind' s current medica
assessnment that you 'can work other situations - just not DLNR ,
we find that you are nedically disqualified for continued civil
service enpl oynent in Position Nunber 00137, Deputy Registrar of
t he Bureau of Conveyances and any DLNR enpl oynment." |hara had
not yet finished his probationary period at the tinme of the
di schar ge.

Thr oughout the pendency of this case, Dr. Lind
submtted nultiple treatnment plans to the ECD. The | atest
treatment plan was dated Decenber 13, 2008. However, a
psychiatric I ME had been conducted, at the request of the DLNR
by Dr. Danilo E. Ponce (Dr. Ponce) on Cctober 11, 2008. Dr.
Ponce concl uded that |Ihara "reached full clinical remssion, with
no di scerni ble residual, permanent psychiatric inmpairnent[,]" and
that treatnment with Dr. Lind was no | onger necessary. Based on
Dr. Ponce's opinion, the DLNR rejected Dr. Lind s Decenber 13,
2008 treatnent pl an.

On June 9, 2009, lhara and the DLNR submtted a
stipulation for tenporary remand agreeing to have the case
remanded to the DLIR Disability Conpensation Division to address
the foll ow ng issues:

(1) Claimant's entitlement to and the period of tenporary
total disability benefits; (2) Claimant's entitlement to the
medi cati on, Atenolol; (3) the continuation or closure of
vocational rehabilitation services with Alan S. Ogawa; (4)
the nature and extent of permanent partial disability, if
any; and (5) the extent of disfigurement, if any.

A hearing was held on Septenber 22, 2009. A

suppl emrent al deci si on was i ssued on COctober 28, 2009, stating:

1. Pursuant to Sections 386-21 and 386-26, HRS, said
empl oyer shall pay for such medical care, services, and
supplies as the nature of the injury may require.

2. Pursuant to Section 386-31(b), HRS, said enployer shal
pay to clai mant weekly compensation of $630.72 for tenporary
total disability beginning 4/16/2008 through 5/15/2008; and
8/ 31/ 2008 through 8/17/20009.

3. Pursuant to Section 386-32(b), HRS, said enmployer shal
pay to clai mnt weekly conpensation for tenporary partia
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di sability from work begi nning 5/16/ 2008 through 6/24/2008
and 7/1/2008 through 8/30/2008.

4. Pursuant to Section 386-92, HRS, the enployer shall pay
an additional 20% to the above noted payments for tenporary
total and tenmporary partial disability.

5. Vocational Rehabilitation services shall cease effective
8/ 17/ 20009.

6. The treatnment plan of Dennis Lind, MD., dated 12/13/2008
is hereby denied.

7. No permanent disability or disfigurement resulted from
this accident.

8. This case is hereby transmtted back to the Labor and
I ndustrial Relations Appeals Board for a hearing and
determ nation of all issues on appeal

Both I hara and the DLNR appealed fromthe DLIR s
Cct ober 28, 2009 suppl enental decision. The LIRAB granted a
Motion for Stay of Paynents.

A trial was schedul ed before the LIRAB for April 8,
2011. On March 13, 2012, the LIRAB issued its Decision and O der
affirmng in part, reversing in part, and nodifying in part the
DLIR s May 7, 2008 Decision and Cctober 28, 2009 suppl enent al
deci sion. The LIRAB nade several Findings of Fact (FOF) and

Concl usi ons of Law (CCL) including, inter alia:

[ FOF 20:] The Board credits Dr. Ponce's opinion
regarding further treatnment and finds that the treatment
requested in Dr. Lind' s December 13, 2008 was not reasonable
and necessary for, or required by the nature of, Claimnt's
February 1, 2007 work injury.

[ FOF 35:] The Board finds that Clai mant was medically
stabl e as of June 27, 2008.

[FOF 36:] . . . The Board finds that Enployer's
statement that Claimnt was "nmedically disqualified" for his
position was an adm ssion or acknow edgment that Clai mant
was permanently disabled. The Board finds this to be
especially so, because Enpl oyer sought out and received
opi nions of nmedical stability fromDrs. Morton and Lind
before it sent this letter

[FOF 37:] The Board credits the opinions that Claimant
sustai ned no ratable inmpairment. However, Enployer's July
11, 2008 letter adm tted or acknow edged per manent
disability, stated that Clai mant was "medically
di squalified" for his position, and term nated him
therefrom Therefore, the Board finds that Clainmant
sust ai ned permanent partial disability in the anmount of
$250. 00.
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[COL 1:] Pursuant to Section 386-31, HRS, the Board
concludes that Claimnt's period of tenporary tota
di sability, resulting fromthe February 1, 2007 work injury,
was as follows:

Wai ting period: June 12, 13, 14, 2007

June 15,[2]007 - June 18, 2007

August 2, 2007

August 10, 2007 through October 8, 2007 [1]

The Board further concludes that Claimnt was entitled
to, and Enployer liable for, VR-TTD benefits, pursuant to
Section 386-25(d), HRS, for the period October 8, 2007
t hrough August 17, 2009, with appropriate adjustments and
reductions for wages Clai mant earned during that period

The Board makes no determi nation as to whether
Claimant is entitled to further TTD benefits or VR-TTD
benefits after August 17, 2009. Said issues are to be
determ ned by the Director, in accordance with the findings
and concl usi ons herein

[COL 2:] The Board concludes that Clai mant was not
entitled to, and Enployer was not liable for, tenporary
partial disability ("TPD") benefits as a result of the
February 1, 2007 work injury.

[COL 3:] The Board concludes that Claimnt is not
entitled to, and Enployer is not liable for, a 20% penalty
on TTD. Furt hermore, because the Board has concl uded that
Cl ai mant was not entitled to, and Enployer was not |iable
for, TPD, a fortiori Enployer is not liable for a 20%
penalty on TPD

[COL 4:] Enployer requested opinions of nmedica
stability from Drs. Morton and Lind. By July [sic] 27
2008, both physicians informed Enployer of their opinions
that Clai mant was medically stable and, therefore, no | onger
in a state of "tenporary” disability. Rat her, Cl ai mant was
at the "permanent" stage of recovery.

By its July 11, 2008 letter, Enmployer admtted or
acknowl edged t hat Clai mant was "medically disqualified,"
whi ch, as noted above, the Board interpreted to be an
adm ssion or acknow edgnment of permanent disability.

There is no requirement in the statute that permanent
partial disability be expressed either in weeks or in

1 Al t hough the LI RAB concluded that |l hara was entitled to TTD for
these periods, in its FOF 21 and 22, it held that, because |hara earned income
after the work injury as an adjunct professor for Hawaii Pacific University,
he was not entitled to TTD benefits for the periods of:

December 16, 2007 - December 31, 2007
January 1, 2008 - January 15, 2008
January 16, 2008 - January 31, 2008
February 1, 2008 - February 15, 2008
May 16, 2008 - May 27, 2008

May 28, 2008 - June 15, 2008

June 16, 2008 - June 30, 2008

July 1, 2008 - July 15, 2008

July 16, 2008 - July 31, 2008

August 1, 2008 - August 15, 2008
August 16, 2008 - August 31, 2008.
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percent ages. Therefore, given the unique circumstances of
this case, particularly Enployer's adm ssion or

acknowl edgment of medical disqualification or permanent

di sability, the Board concludes that Claimant is entitled
to, and Enmployer is liable for, benefits for permanent
partial disability in the amount of $250.00, as a result of
the February 1, 2007 work injury.

[COL 5:] Given the foregoing determ nation that
Claimant is entitled to, and Enployer is liable for,
benefits for permanent partial disability, the Board further
concludes that Claimant is entitled to, and Enployer is
l'iable for, vocational rehabilitation services as a result
of the work injury of February 1, 2007.

[COL 6:] Claimant's VR services were term nated based
upon a determ nation by the VRU that Clai mant woul d not have
i mpai rment due to the work injury.

Enpl oyer's documented adm ssion or acknow edgment of
permanent disability and its term nation of Claimnt because
of his "medical disqualification" |eads the Board to
conclude that Claimant is entitled to VR services after
Oct ober 20, 2008 and through at |east August 17, 2009

The Board | eaves to the Director the determ nation of
Claimant's entitlement to VR after August 17, 2009

[COL 7:] The Board concludes that Claimnt is not
entitled to, and Enployer is not liable for, medical care
services and supplies pursuant to Dr. Dennis Lind s December
13, 2008 treatment plan because such treatment is not
reasonabl e and necessary for, and not required by the nature
of, Claimant's February 1, 2007 work injury.

The DLNR tinely filed a Notice of Appeal on April 11
2012. lhara tinely filed a Notice of Cross-Appeal on April 25,
2012.

On April 23, 2012, the LIRAB filed an Attorney's Fee
Approval and Order finding that the DLNR was the prevailing party
"on the crucial issue of permanent partial disability" on appeal
and ordering lhara responsible for $13,905.74 in attorney's fees,
applicabl e taxes, and costs. |lhara tinely appeal ed the award of
attorney's fees.

1. PO NTS OF ERROR ON APPEAL

The DLNR chal |l enges the follow ng FOFs and CCOLs in the
LI RAB's March 13, 2012 Deci sion:

(1) FOF 36: "Enployer's statenent that C ai mant was
"medically disqualified for his position was an adm ssion or
acknow edgnent that C ai mant was permanently di sabled."”

(2) FOF 37: "Enmployer's July 11, 2008 letter admtted
or acknow edged permanent disability, stated that C ai mant was
"medically disqualified for his position, and term nated him

8
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therefrom Therefore, the Board finds that C ai mant sustai ned
permanent partial disability in the amount of $250.00."

(3) COL 4. "There is no requirenment in the statute
that permanent partial disability be expressed either in weeks or
in percentages. Therefore, given the unique circunstances of
this case, particularly Enployer's adm ssion or acknow edgnent of
medi cal disqualification or permanent disability, the Board
concludes that Claimant is entitled to, and Enployer is liable
for, benefits for permanent partial disability in the anmount of
$250.00, as a result of the February 1, 2007 work injury."

(4) COL 5: "Gven the foregoing determ nation that
Claimant is entitled to, and Enployer is liable for, benefits for
permanent partial disability, the Board further concludes that
Claimant is entitled to, and Enployer is liable for, vocational
rehabilitation services as a result of the work injury on
February 1, 2007."

(5) COL 6: "Enployer's docunented adm ssion or
acknow edgnent of permanent disability and its term nation of
Cl ai mant because of his 'nedical disqualification' |eads the
Board to conclude that Claimant is entitled to VR services after
Cct ober 20, 2008 and through at |east August 17, 2009."

On cross-appeal, |hara challenges FOF 32 and COL 3 in
the LIRAB's March 13, 2012 Deci sion, which state:

(1) FOF 32: "The Board finds no credible evidence to
support an assessnent agai nst Enpl oyer of a 20% penalty for
untinmely TTD benefit paynents."”

(2) COL 3: "The Board concludes that C aimant is not
entitled to, and Enployer is not liable for, a 20% penalty on
TTD. Furthernore, because the Board has concluded that C ai mant
was not entitled to, and Enployer was not liable for, TPD, a
fortiori Enployer is not liable for a 20% penalty on TPD."

| hara al so chall enges the LIRAB' s Attorney's Fee
Approval and Order filed April 23, 2012, arguing that:

(3) The LIRAB erred in finding that DLNR was the
prevailing party for purposes of an attorney's fee award.
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(4) The LIRAB erred in ordering that "the total anobunt
of $13,905.74 for attorney's fees, applicable taxes, and costs
are approved. The approved sumis nmade a |lien upon conpensation
payabl e by Enployer. Caimant is otherw se responsible for
paynment of the approved anmount."

I11. APPLI CABLE STANDARDS OF REVI EW

Appel |l ate review of a LI RAB decision is governed by HRS §
91-14(g) (1993), which states that:

Upon review of the record the court may affirmthe
deci sion of the agency or remand the case with
instructions for further proceedings; or it may
reverse or nmodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Affected by other error of |aw, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized
by abuse of discretion or clearly unwarranted
exerci se of discretion.

We have previously stated:

FOFs are revi ewabl e under the clearly erroneous
standard to determne if the agency decision was
clearly erroneous in view of reliable, probative, and
substantial evidence on the whole record

COLs are freely reviewable to determne if the
agency's decision was in violation of constitutiona
or statutory provisions, in excess of statutory
authority or jurisdiction of agency, or affected by
ot her error of |aw.

A COL that presents m xed questions of fact and
law is reviewed under the clearly erroneous standard
because the conclusion is dependent upon the facts and
circumstances of the particular case. When m xed
questions of law and fact are presented, an appellate
court must give deference to the agency's expertise
and experience in the particular field. The court
shoul d not substitute its own judgnment for that of the
agency.

| gawa v. Koa House Rest., 97 Hawai ‘i 402, 405-06, 38 P.3d 570,
573-74 (2001) (citations, internal quotation marks and brackets
in original omtted) (quoting In re Water Use Permt
Applications, 94 Hawai i 97, 119, 9 P.3d 409, 431 (2000)).

10


http:13,905.74

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

An FOF or a m xed determ nation of |law and fact is
clearly erroneous when (1) the record | acks substantia
evidence to support the finding or determ nation, or (2)
despite substantial evidence to support the finding or
determ nation, the appellate court is left with the definite
and firmconviction that a m stake has been made. We have
defined "substantial evidence" as credible evidence which is
of sufficient quality and probative value to enable a person
of reasonabl e caution to support a concl usion.

In re Water Use Permt Applications, 94 Hawai ‘i at 119, 9 P.3d at
431 (citations and internal quotation marks omtted).

[ An appellate court] generally reviews questions of
statutory interpretation de novo, but, in the case of
ambi guous statutory | anguage, the applicable standard of
review regardi ng an agency's interpretation of its own
governing statute requires [courts] to defer to the agency's
expertise and to follow the agency's construction of the
statute unless that construction is pal pably erroneous].]

Gllan v. Gov't Enps. Ins. Co., 119 Hawai ‘i 109, 114, 194 P.3d
1071, 1076 (2008) (citations, internal quotation marks, brackets,
and ellipses omtted).
V. DI SCUSSI ON
A The PPD Benefits

Hawai i Revi sed Statutes (HRS) § 386-32(a) (1993 & Supp.
2014) includes a list of specific disabilities and provides a
schedul e of benefits for these disabilities, calculated as the
ef fective maxi num weekly benefit rate prescribed in HRS § 386-31
(1993 & Supp. 2014)2 multiplied by the nunber of weeks specified
for the disability. However, for disabilities which are not
listed, HRS § 386-32(a) states that benefits shall be cal cul at ed
as foll ows:

Ot her cases. In all other cases of permanent partia
disability resulting fromthe |l oss or loss of use of a part
of the body or fromthe inpairment of any physical function
weekly benefits shall be paid at the rate and subject to the
limtations specified in this subsection for a period that
bears the same relation to a period named in the schedul e as
the disability sustained bears to a conparable disability
named in the schedule. |In cases in which the permanent
partial disability nust be rated as a percentage of the

2 Under HRS § 386-31, the maxi num weekly benefit rate is cal cul ated
as follows:
Begi nning January 1, 1975, and during each succeeding
twel ve-nmont h period thereafter, not nore than the state
average weekly wage | ast determ ned by the director, rounded
to the nearest dollar, nor less than $38 or twenty-five per
cent of the foregoing maxi mum amount, rounded to the nearest
dol | ar, whi chever is higher.

11
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total |l oss or inpairment of a physical or nmental function of
t he whole person, the maxi mum conpensation shall be conmputed
on the basis of the corresponding percentage of the product
of three hundred twelve times the effective maxi num weekly
benefit rate prescribed in section 386-31

(Enmphasi s added.)

lhara's alleged disabilities, i.e., hypertension and
various nental health issues, are not conparable to any schedul ed
di sability. Thus, the underlined section of the statute applies.
In its FOFs, the LIRAB explicitly stated that I hara was nedically
stabl e as of June 27, 2007 and it credited the opinions that
| hara sustained no ratable inpairnent. It is unclear whether the
LI RAB nmeant that I|hara suffered no inpairnment or whether it
determ ned that he had suffered sone inpairnment, but in an anount
i ncapabl e of being neasured.® However, follow ng either
interpretation, the LI RAB s subsequent determ nation that |hara
was entitled to $250 in PPD benefits appears to be in error.

| f the LIRAB s conclusion was that |hara suffered no
inpairnment, then its interpretation of HRS § 386-32(a) was
erroneous because a PPD award requires a finding that there is
sonme nental or physical inpairnment. HRS § 386-1 (1993 & Supp
2014), which sets forth the definitions used in Chapter 386, the
Wor kers' Conpensation Law, defines a disability as "l oss or

i npai rment of a physical or nental function." The definition of
di sability has not changed since it was first introduced in 1963.
At that tinme, the legislature wote: "A definition of disability

has been added so as to make clear that disability neans bodily

i npai rment and not inpairnent of earning power. The basis of
conpensability in Hawaii is |loss of physical or nental
functioning, regardl ess of whether or not it entails |oss of
earnings.” S. Stand. Comm Rep. No. 334, in 1963 Senate Journal,
at 789. Thus, if the LIRAB determ ned that |hara had no physical

s In support of the interpretation that the LIRAB found that |hara

suffered no inmpairment is its FOF 13 which states that "Dr. Ponce opined that

Cl ai mant had no permanent psychiatric impairment." |In support of the
interpretation that the LIRAB found | hara suffered from sonme inpairment, but
not in a ratable amount, is FOF 16 which states that "Dr. Lind opined that

Cl ai mant had reached maxi mum medi cal inmprovement and had permanent i npairment
t hat was nore than zero."

12
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or nmental inpairment, it could not have determ ned that he was
entitled to PPD benefits.

Further, in awarding PPD benefits, the LI RAB was not
entitled to sinply rely on the DLNR s statenent that |hara was
"medi cally disqualified" fromcontinuing enploynent at the Bureau
of Conveyances as a substitute for a finding of sone inpairnent.
The legislative intent of HRS § 386-32(a) makes clear that PPD is
solely based on a clainmant's physical or nental inpairnment and
not on his ability to work.

In Cuarisma v. Urban Painters, Ltd., 59 Haw. 409, 583
P.2d 321 (1978), the Hawai ‘i Suprene Court rejected the argunent
that benefits for disfigurement, which is classified as a type of
PPD under HRS § 386-32(a), are intended to conpensate for
presunmed | oss of wage-earning capacity. Instead, it found that
the legislature had intended to relate disfigurenent benefits to
t he amount of inpairnment of bodily integrity. 1d. at 421, 583
P.2d at 321. Cuarisma limted its holding to disfigurenent
awards and not other forns of PPD.* 1d. at 413, 583 P.2d at 323-
24. However, it noted that, in revising HRS 8§ 386-32 in 1969,

t he House Conm ttee on Labor and Enpl oynent had stated that:
"Permanent partial disability conpensation is an indemity
paynment for the loss or inpairnment of a physical function and,
unli ke tenporary total disability benefits, is not conpensation
to replace current | oss of wages." 1d. at 420, 583 P.2d at 327
(quoting H Stand. Comm Rep. No. 193, in 1969 House Journal, at
702) .

Though Cuari sma only docunents the history of HRS
8§ 386-32 up to 1969, the subsequent history of the statute
strengthens the conclusion that awards for PPD are neant to be

4 Not e however, that the supreme court in Tabieros v. Clark
Equi pnent Co., 85 Hawai ‘i 336, 389, 944 P.2d 1279, 1332 (1997) characterized
Cuarisma as standing for the proposition that "within the context of a

permanent partial 'disability,' the degree of 'impairment' is inportant in
determ ni ng workers' conpensation for an injury even if it is unrelated to
future working capacity.” Also note that a concurring opinion in Capua V.
Weyer haeuser Co., 117 Hawai ‘i 439, 452, 184 P.3d 191, 204 (2008) (Acoba, J.,
joined by Nakayama, J., concurring) would narrowly construe Cuarisma and hold
that "there is no authority for the propositions . . . that PPD benefits are

‘not conmpensation to replace | oss of wages'

13
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based on the extent of a claimant's inpairnment and not on his

wage-earning capacity or ability to work. 1In 1970, the |anguage
in the paragraph in HRS § 386-32(a) referring to "other cases" of
PPD was revised to read: "In cases in which the permanent

partial disability nust be rated as a percentage of total |oss or
i npai rnent of physical or nental function of the whole nan the
maxi mum conpensati on shall be conputed on the basis of the
correspondi ng percentage of $35,100." 1970 Haw. Sess. Laws, Reg.
Sess., Act 100, 8 1 at 180 (enphasis added). Previously, the
statute had read "In cases in which the permanent parti al
disability nmust be rated as a percentage of total disability the
maxi mum conpensati on shall be conputed on the basis of the
correspondi ng percentage of $35,100." H Stand. Comm Rep. No.
418-70, in 1970 House Journal, at 976. |In explaining its
reasoni ng for the change, the |legislature wote:

There has been some confusion in the application of
the provision above because of other |anguage in the |aw.
While "disability" is defined as "loss or inpairment of a
physical or nmental function,” "total disability" is defined
as "disability of such an extent that the disabled enployee
has no reasonabl e prospect of finding regular enploynment of
any kind in the normal |abor market." . . . Permanent
partial disability conpensati on paynments under the | aw,
however, are based primarily on inpairment of physical or
mental function and not on ability for work. To avoid a
possi bl e confusion, the proposed amendment, which would make
it clear that the amount of permanent partial disability
compensati on awarded an injured worker is not dependent on
his ability to work, should be enacted.

Id. (enphasis added); see also S. Stand. Comm Rep. No. 867-70,
in 1970 Senate Journal, at 1391. Besides the substitution of the
word "man" for "person," the changes enacted by Act 100 in 1970
remain in effect today. Although HRS 8 386-32 has been revised
several other tinmes since 1970, a review of the anendnents and
corresponding legislative history reveals no contradiction to the
| egislature's intent as expressed above.

| hara argues that a claimant's ability to work "nust be
considered by the LIRAB in determning 'disability."" This
argunment appears to be based on the American Mdi cal
Association's Guides to the Evaluation of Pernmanent | npairnent
(AMA Cui des) which classify "disability" as broader than

14
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"inmpairment." A "disability" is defined in the AMA CGuides as "an
alteration of an individual's capacity to neet personal, social,
or occupational demands or statutory or regulatory requirenents
because of an inpairnent."” Am Med. Ass'n., Quides to the

Eval uation of Permanent | npairnent 8 (Linda Cocchiarella & Gunnar
B.J. Andersson, 5th ed. 2000). Thus, |hara argues:

the fact of Employer's firing of Claimnt because of his
medi cal disqualification is precisely the type of "work"
factor which must be considered by the LIRAB in determ ning
"disability."

The LIRAB's finding of fact of no inpairment did not include
consi deration of "work", and the work prohibition provided a
solid basis for a finding of PPD.

However, while the AMA CGuides are a helpful tool in
determning disability, the LIRAB is not bound by them See
Cabatbat v. Cnty. of Haw., Dept. of Water Supply, 103 Hawai i 1,
6, 78 P.3d 756, 761 (2003). Additionally, lhara' s argunent
conflicts with the clear legislative intent outlined above that
PPD shoul d not be based on a clainmant's ability to work.

I f we accept that the LIRAB found that |hara suffered
sonme inpairnment, but not in a ratable amount, its award of PPD
benefits would still be in error. As the LIRAB accepted that
| hara suffered no ratable inpairnment, it had no basis for
cal cul ati ng conpensati on under the statute. HRS § 386-32(a) in
essence provides that, when a disability is not conparable to a
schedul ed disability, "the permanent partial disability nust be

rated as a percentage of the total |oss or inpairnent
(Enmphasi s added.) Here, lhara' s disabilities were not conparable
to any schedul ed disability. Therefore, they were disabilities
whi ch nust have been rated as a percentage of the total |oss or

i mpairment. Further, HRS § 386-32(a) then commands that "the
maxi mum conpensati on shall be conputed on the basis of the
correspondi ng percentage of the product of three hundred twel ve
times the effective maxi mum weekly benefit rate prescribed in
section 386-31." (Enmphasis added.) As the LIRAB failed to do
this, its award of $250 is not based on any cal cul ation

aut hori zed by the statute.

15
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Thus, whether the LIRAB found that |hara was not
inpaired at all or that he was inpaired in sonme undeterm ned
anount, its award of PPD benefits was clearly wong. Under HRS
8§ 91-14(g) (2012), we thus vacate and remand the LI RAB' s award of
$250 in PPD benefits for a determ nation of whether |hara
suffered a permanent inpairnment, and if so, the percentage of the
i npai rment and the award of PPD benefits based on that
per cent age.

B. VR Servi ces

HRS § 386-25(b) (Supp. 2014) provides that the director
may refer enployees to VR "who nmay have or have suffered
permanent disability . . . ." The DLNR chal l enges COLs 5 and 6
whi ch conclude that lhara is entitled to VR services after
Cct ober 20, 2008 and through at |east August 17, 2009. These
COLs are predicated on the conclusion that the DLNR s term nation
of Ihara for nedical disqualification was an acknow edgnent t hat
he was permanently disabled. As discussed above, this conclusion
was based on an erroneous interpretation of the law. Thus, we
al so vacate and remand the LIRAB' s determ nation of lhara's
entitlenment to VR services for a redeterm nation consistent with
its final decision on the PPD issue. See Arruda v. WI | ocks
Const. Corp., No. CAAP-12-0000391, 2013 W. 6043902 at *5 (Haw.
App. Nov. 15, 2013) (MOP) ("W cannot conceive of a scenario in
which entitlenent to vocational rehabilitation services can be
resol ved without addressing the issue of permanent disability.")

C. Request for a Penalty

On cross-appeal, |hara challenges the LIRAB' s FOF 32
whi ch says "The Board finds no credible evidence to support an
assessnment agai nst Enpl oyer of a 20% penalty for untinmely TTD
benefit paynments[,]" and its COL 3 concluding that the DLNR was
not liable for a 20% penalty on TTD. "FOFs are reviewabl e under
the clearly erroneous standard to determne if the agency
deci sion was clearly erroneous in view of reliable, probative,
and substanti al evidence on the whole record.” |lgawa, 97 Hawai ‘i
at 406, 38 P.3d at 574 (citations and brackets omtted). COL 3
is also reviewed under a clearly erroneous standard because its
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conclusion that the DLNR is not liable for a penalty is a m xed
question of fact and | aw dependent on the facts and circunstances
of this particular case. Kauai Springs, Inc. v. Planning Conmn
of Kauai, 133 Hawai ‘i 141, 164, 324 P.3d 951, 974 (2014). Here
however, lhara fails to cite to any evidence in the record which
indicates that the LIRAB's FOF 32 or COL 3 were clearly
erroneous.

HRS § 386-92 (Supp. 2014) provides:

If any conpensati on payable under the terms of a fina

deci sion or judgnment is not paid by a self-insured enployer
or an insurance carrier within thirty-one days after it
becomes due, as provided by the final decision or judgnment,
or if any tenporary total disability benefits are not paid
by the enployer or carrier within ten days . . . after the
empl oyer or carrier has been notified of the disability, and
where the right to benefits are not controverted in the

enpl oyer's initial report of industrial injury or where
temporary total disability benefits are term nated in
violation of section 386-31, there shall be added to the
unpai d conmpensati on an amount equal to twenty per cent

t her eof payable at the same time as, but in addition to, the
conpensation, unless the nonpaynment is excused by the
director after a showing by the enployer or insurance
carrier that the payment of the conpensation could not be
made on the date prescribed therefor owing to the conditions
over which the enployer or carrier had no control.

(Enphasi s added.) In the present case, the DLNR controverted
lhara's entitlenent to the subject benefits inits initial report
of the injury and there was no finding that the DLNR stopped TTD
paynments in violation of HRS § 386-31. Thus, under HRS § 386-92,
the 20% penalty could only be inposed if the DLNR failed to make
any conpensation payable under the terns of a final decision or
j udgnent .

Al so, paynents authorized by the DLIR s suppl enent al
deci sion coul d not be considered overdue as the LIRAB granted a
Motion for Stay of Paynments follow ng that decision. The record
reflects that the DLNR paid the $12,614.40 in TTD benefits
awarded by the DLIR s May 7, 2008 Decision. |lhara has not
pointed to evidence that these paynents were untinely and does
not appear to argue that the DLNR failed to pay additional TTD
benefits "upon recei pt of nmedical certification" as ordered by
the May 7, 2008 Decision. lhara's only argunent seens to be that
paynment for VR-TTD benefits should have been paid automatically
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pursuant to the DLIR s May 7, 2008 determ nation that |hara
remai ned eligible for VR services. However, by its terns, the
May 7, 2008 Decision did not order VR-TTD paynents, which
supports the LIRAB's FOF 32 that there was insufficient evidence
to order a 20% penalty, and which also supports COL 3 that the
DLNR was not |iable for such a penalty. Thus, the LIRAB did not
clearly err inits FOF 32 or COL 3.
D. Attorney's Fees

On cross-appeal, lhara challenges the LIRAB s
Attorney's Fee Approval and Order. He argues that while "the
‘crucial issue' was correctly found by the LI RAB to be whet her
Claimant was entitled to permanent partial disability . . . , the
LIRAB erred in holding that the Enployer was the prevailing
party." However, as we are remanding the PPD issue, it is not
yet possible to nmake a determ nation as to who is the prevailing
party. "In light of [our] remand, the LIRAB has yet to nmake a
final Decision on the underlying worker's conpensation claim As
such, any determ nation whet her the enployer 'loses' and, thus,
is required to pay attorney's fees and costs is premature, i.e.
not ripe." Kapuwai v. Gty and Cnty. of Honolulu, Dep't. of
Par ks and Recreation, 121 Hawai ‘i 33, 41, 211 P.3d 750, 758
(2009). Thus, we mnmust decline to address this issue and vacate
and remand to the LIRAB to nake a determ nation of attorney's
fees pursuant to its final Decision.
V. CONCLUSI ON

For the foregoing reasons, we vacate the LIRAB' s March
13, 2012 Decision as to its award of $250 in PPD benefits in COL
4 and its determnation that lhara is entitled to VR services in
COLs 5 and 6, and remand for proceedi ngs consistent with this
order. W also vacate the LIRAB's April 23, 2012 Attorney's Fee
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Approval and Order and remand for proceedings consistent with
this order.
DATED: Honol ul u, Hawai ‘i, Cctober 30, 2015.
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