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NO.  CAAP-13-0000595
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

RUTH RYAN, Pl ai ntiff/ Countercl ai m Def endant/ Appel | ee,
V.
JOHN HERZOG, Def endant/ Counter-d ai mant/ Appel | ant
APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCUI T

LAHAI NA DI VI SI ON
(DC-CIVIL NO. 08-1-0948)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fujise, Presiding Judge, Reifurth, G noza, JJ.)

Def endant - Appel | ant John Herzog (Herzog) appeals pro se
fromthe Judgnment, filed on April 25, 2013, by the District Court
of the Second Circuit, Lahaina Division (district court).! In
this appeal, Herzog challenges the district court's: oral ruling
granting "Plaintiff's Mtion to Quash Subpoena and Stay
D scovery,"” on May 24, 2012; "Order Denying Defendant's Mbdtion
for Order & Judgnment on I CA Order for Costs,"” filed on August 21,
2012; "Order Denying Defendant's Mdtion to Conpel Discovery &
Conti nue Hearing on Motion to Dismss," filed on August 21, 2012;
"Order Denying Defendant's Motion to Disqualify or in the
Alternative to Recuse Judge Kobayashi," filed on April 15, 2013;
and "Order Granting Plaintiff's Motion to Dism ss Any and Al l
Remaining Clainms & for an Award of Attorney's Fees and Costs,"
filed on April 15, 2013.

The Honorabl e Bl aine J. Kobayashi presided.
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This is the second appeal in this case. In the first
appeal, Ryan v. Herzog, No. 29461, 2011 W 6376650, 126 Hawai ‘i
25, 265 P.30 494 (App. Dec. 16, 2011) (SDO), this court concl uded
that Herzog's challenge to a Judgnent for Possession and Wit of
Possessi on was noot, but also determ ned that the district court
had erroneously struck Herzog's "Answer and Motion to Dism ss.”
Id. at *1-2. The case was renmanded for further proceedings.?

The orders and Judgnent from which Herzog now seeks
review in this appeal were decided after the case was renmanded.
In this appeal, Herzog contends the district court erred when it:
(1) did not allow Herzog to pursue his defenses, as well as a
retaliatory eviction counterclaim (2) denied "Defendant's
Motion for Order and Judgnment on | CA Order for Costs"; (3)
awarded attorney's fees to Plaintiff-CounterclaimDefendant -
Appel l ee Ruth Ryan (Ryan); (4) granted "Plaintiff's Motion to
Quash Subpoena and Stay Di scovery"; (5) concluded that
"Defendant's Mdtion to Conpel Discovery and Continue Hearing on
the Motion to Dism ss" was noot; and (6) did not disqualify or
recuse itself.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case | aw, we resolve Herzog's
points of error as follows, and affirmin part and reverse in
part.

1. Retaliatory eviction claim Herzog contends that,
during the remand, the district court denied himhis procedural
due process rights when it did not allow himto pursue a
counterclaimfor retaliatory eviction under Hawaii Revi sed
Statutes (HRS) § 521-74(c) (2006), as well as his affirmative
defenses and interference clains related to his eviction, which

2 1'n her Conmpl aint, Plaintiff-Counterclaim Defendant-Appellee Ruth Ryan
(Ryan) sought not only to remove Herzog from the subject premi ses, but also
sought judgment against Herzog in "[a]munts to be proven at trial." \hen
Herzog filed the first appeal, Ryan's claim for noney damages had not yet been
resol ved.
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he asserts were set out or preserved in his Answer and Mdtion to
D sm ss.

To the extent that Herzog contends he shoul d have been
al l owed to pursue his defenses, any defenses had becone noot by
the time of remand because by that tinme, all of Ryan's clains
were conpletely resolved. As noted, this court had determ ned
during the first appeal that the possession issue was noot.

Mor eover, Ryan's damages clai mhad al so been resolved. That is,
Herzog filed his first Notice of Appeal on Novenber 12, 2008, at
whi ch point Ryan's claimfor noney damages was still pending.
Subsequently, a judgnent was entered by the district court on
March 31, 2009 awardi ng $0 damages to Ryan. Thus, because all of
Ryan's clains were resolved by the tine the case was renanded,
any defenses Herzog wanted to rai se were noot.

Herzog al so contends that the district court erred in
not allow ng himto pursue on remand a countercl ai munder HRS
8§ 521-74(c). As the district court noted, however, before the
first appeal was taken, Herzog had filed a counterclai mwhich the
district court struck on Septenber 4, 2008, and on Novenber 10,
2008, the district court also denied Herzog's notion for |eave to
file a counterclaim In his first appeal, Herzog did not raise
any issue regarding his counterclaimbeing struck or the deni al
of his notion for leave to file a counterclaim Those issues
wer e thus waived.

On remand, the district court held that Herzog's
nmotion, again seeking to pursue a counterclaim was untinely.

G ven the circunstances in this case, we conclude the district
court did not abuse its discretion in denying Herzog's Mtion for
Leave of Court to File a Counter Claim

2. Herzog's "Mdtion for Order and Judgnent on | CA Order
for Costs."” Herzog contends that the district court erred when
it denied his "Mdtion for Order and Judgnent on | CA Order for
Costs.” In the first appeal, this court granted costs to Herzog
in the amount of $1, 395.68 under Hawai ‘i Rul es of Appellate
Procedure (HRAP) Rule 39. To the extent discernable, it appears
that Herzog asserts that under HRS § 607-16 (1993), the district
court shoul d have awarded himfurther costs incurred in the

3
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district court prior to the first appeal. Herzog's contention
| acks nmerit because HRS § 607-16 does not authorize the district
court to award such costs.

Thus, the district court did not err when it denied
"Defendant's Motion for Order and Judgnent on | CA Order for
Costs.™

3. Attorney's Fees. Herzog contends the district
court erred when it awarded additional attorney's fees to Ryan.
Ryan filed "Plaintiff's Motion to Dismss Any and All Renai ni ng
Clainms and For an Award of Attorney's Fees and Costs" cl aimng
attorney's fees and costs pursuant to HRS § 666-14 (1993). In
its Findings of Fact and Concl usions of Law, filed on June 7,
2013, the district court concluded that: "[p]ursuant to Hawaii
Revi sed Statutes, 8666-14, Plaintiff is entitled to an award of
attorney's fees and costs in the anount of $9,114.53[.]"

HRS § 666-14 provides:

§ 666-14 Wit stayed how, in proceedings for nonpaynent
of rent. The issuing of the wit of possession shall be stayed
in the case of a proceeding for the nonpayment of rent, if the
person owing the rent, before the wit is actually issued
pays the rent due and interest thereon at the rate of eight
per cent a year and all costs and charges of the proceedings,
and all expenses incurred by plaintiff, including a reasonable
fee for the plaintiff's attorney.

On remand in this case, there was no issue related to
the wit of possession, no issue related to staying a wit of
possessi on, and no issue regardi ng nonpaynent of rent. In short,
HRS 8§ 666- 14 does not apply to the proceedings on remand. See
Pagl i nawan v. Ronpel, No. CAAP-11-0000426, 2013 W. 1131604, 129
Hawai ‘i 294, 298 P.3d 1058, at *3 (App. Mar. 18, 2013) (nem)
(noting that HRS § 666-14 only applies when a wit of possession
is issued based upon nonpaynent of rent).

Therefore, the district court abused its discretion in
awar di ng Ryan attorney's fees under HRS § 666- 14.

4. and 5. Ryan's Mdttion to Quash Subpoena and Stay
Di scovery, and Herzog's Motion to Conpel Discovery. Herzog
contends the district court erred when it granted "Plaintiff's
Motion to Quash Subpoena and Stay Discovery.”™ "On review, the
action of a trial court in enforcing or quashing the subpoena
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will be disturbed only if plainly arbitrary and w t hout support
in the record.” Bank of Haw. v. Shaw, 83 Hawai ‘i 50, 59, 924
P.2d 544, 553 (App. 1996) (citations and internal quotation marks
omtted).

Herzog i ssued a subpoena and sought discovery from
M chael Snythe (Snythe), the process server of Ryan's Conpl aint.
Her zog argued that Smythe woul d have hel ped to establish Herzog's
affirmati ve defenses. The district court noted that there was a
heari ng schedul ed on Herzog's Motion to Dism ss and that hearing
could potentially dispose of the case and nmake di scovery
unnecessary. Thus, the district court ruled that discovery at
t hat stage was prenature.

The district court's decision to quash the subpoena was
not plainly arbitrary or without support in the record. Herzog
sought to establish that Snythe inproperly served himwith Ryan's
Complaint. G ven the pending hearing on Herzog's Mdtion to
Dismss, it was within the district court's discretion to not
al | ow di scovery via the subpoena at that point.

Simlarly, given the circunstances in this case, the
district court did not abuse its discretion in denying
"Defendant's Mdtion to Conpel Discovery and Continue Hearing on
Motion to Dismss."” As noted above, by the tinme the case was
remanded, there were no clains pending by Ryan. Mreover, the
district court did not abuse its discretion in ruling that
Herzog's attenpt to again file a counterclaimwas untinely.

Thus, the district court's rulings denying discovery were not an
abuse of discretion.

6. Defendant's Motion to Disqualify or in the
Alternative to Recuse the District Court Judge. On Decenber 10,
2008, Herzog filed a "Motion to Disqualify or in the Alternative
Recuse,"” which the district court denied. Herzog contends that
the district court erred in denying his notion because the court
| acked inpartiality and fundanental fairness.

A judge's recusal is limted "to situations where the
judge's inpartiality m ght reasonably be questioned.” State v.
Ross, 89 Hawai ‘i 371, 380, 974 P.2d 11, 20 (1998) (citation and
internal quotation marks and enphasis omtted). "[A] judge owes a

5
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duty not to withdraw froma case . . . where the circunstances do
not fairly give rise to an appearance of inpropriety and do not
reasonably cast suspicion on his inpartiality.” State v. Brown,

70 Haw. 459, 467 n.3, 776 P.2d 1182, 1188 n.3 (1989). Thus "the
test for disqualification due to the 'appearance of inpropriety’
is an objective one, based not on the beliefs of the petitioner
or the judge, but on the assessnent of a reasonable inpartial

onl ooker apprised of all the facts.” Ross, 89 Hawai ‘i at 380,
974 P.2d at 20. Based on an objective review of this case, we
conclude that Herzog's claimof partiality is not supported in

t he record.

Furthernore, as to Herzog's claimthat the district
court was biased, "[d]isqualification is not automatic sinply
because a party files an affidavit [pursuant to HRS § 601-7(b)].
The affidavit nmust state the facts and the reasons for the belief
that bias or prejudice exists, and nust be sufficient for a sane
and reasonable mnd to fairly infer bias or prejudice.” Chen v.
Hoefl i nger, 127 Hawai ‘i 346, 362, 279 P.3d 11, 27 (App. 2012)
(citations, internal quotation marks, and brackets omtted).

As evidence of bias or prejudice Herzog sinply
reiterates all of the district court's rulings that Herzog
di sagrees with. "Bias cannot be prem sed on adverse rulings
alone.” Arquette v. State, 128 Hawai ‘i 423, 448, 290 P. 3d 493,
518 (2012). Here, the district court's rulings agai nst Herzog,
in and of thenselves, are not sufficient evidence for a
reasonabl e person to assess bias or prejudice. Therefore, the
district court judge did not abuse his discretion when he did not
di squalify or recuse hinself.

Ther ef or e,

| T I S HEREBY ORDERED that the follow ng rulings by the
district court are affirmed: (1) the "Order Denying Defendant's
Motion for Order and Judgnment on I CA Order for Costs"; (2) the
oral ruling granting "Plaintiff's Mdtion to Quash Subpoena and
Stay Discovery"; (3) the "Order Denying Defendant's Mtion to
Disqualify or in the Alternative to Recuse Judge Kobayashi"; and
(4) the "Order Denying Defendant's Motion to Conpel D scovery and
Conti nue Hearing on Motion to Dism ss."
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However, we reverse the award of attorney's fees to
Ryan in the anmount of $9,114.53, and therefore we al so reverse
the Judgnent entered on April 25, 2013 to the extent it awards
Ryan attorney's fees.

DATED: Honol ul u, Hawai ‘i, Novenber 18, 2015.

On the briefs:

John Herzog,
Def endant / Count er - Cl ai mant/
Appel  ant pro se. Presi di ng Judge

Dougl as J. Saneshi na,
for Plaintiff/Appellee.
Associ at e Judge

Associ at e Judge
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