NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

NO. CAAP-13-0005758
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EUSTAQUI O UY and CARMELI TA Uy,
Pl aintiffs/Appel | ants/ Cross- Appel | ees,

V.
SPENCER HOVES, | NC., A DAOVESTI C FOR- PROFI T CORPORATI ON,
Def endant/ Cross-ClaimPlaintiff/Cross-C aim
Def endant / Appel | ee/ Cr oss- Appel | ant,

M CHAEL RI LEY AND JADE RI LEY, AS PARENTS OR GUARDI ANS OF M R,
A M NOR, M CHAEL RILEY, AN | NDI VI DUAL;
JADE RI LEY, AN | NDI VI DUAL,
Def endants/ Cross-Claim Plaintiffs/Cross-Cl aim
Def endant s/ Appel | ee/ Cr oss- Appel | ee,

RAE | NOKUMA, AS PARENT OR GUARDI AN OF K. 1., A M NOR
and RAE | NOKUVA, AN | NDI VI DUAL,
Def endant / Cr oss- Cl ai m Def endant/ Cross-Cl aim
Plaintiff/Appell ee/ Cross-Appel | ant,

M K. 111, AN I NDI VI DUAL; LUANA KAUPE, AN |INDI VIDUAL; K. R,
AN | NDI VI DUAL; MARI LYN REI NHARDT- ORTI Z, AN | NDI VI DUAL,
Def endant s/ Appel | ees/ Cross- C ai m Def endant s/ Cr oss- Appel | ees,

JOHN DOCES 2-10, JANE DCES 6- 10, DOE CORPORATI ONS 1-10,
DOE PARTNERSHI PS 1-10, AND DCE GOVERNMENTAL ENTI TIES 1- 10,
Def endant s/ Appel | ees

APPEAL FROM THE CI RCU T COURT OF THE SECOND ClI RCU T
(CVIL NO 09-1-0947)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J. and Fujise, J.,
with G noza, J. concurring and dissenting separately)

This case arises fromproperty damage to a house caused
by a water tanker truck after it was operated and abandoned by
al l egedly drunk teenagers. Plaintiffs/Appellants/Cross-Appellees
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Eustaqui o Uy (Eustaquio) and Carnelita Uy (Carnelita) (together,
the Uys) appeal fromthe Crcuit Court of the Second Circuit's?
(circuit court):

(1) "Third Amended Final Judgnent" filed on Novenber
14, 2013;

(2) "Order Ganting Defendant Spencer Hones, Inc.'s
Motion for Judgnent as a Matter of Law, and Def endant Rae
| nokurma, Individually, and as Parent to K 1., a Mnor's Joi nder
to Mbtion, as to Plaintiffs' Claimfor Stigma Damages, filed
7/ 30/ 12" filed on Septenber 24, 2012 (Stigma Damages Order);

(3) "Order Granting Defendant Spencer Hones, Inc.'s
Motion for Judgnent Notw thstanding the Verdict Wth Regard to
the Jury's Award of Punitive Damages, filed 8/ 15/12" filed on
Sept enber 28, 2012 (Punitive Damages Order);

(4) "Order Denying Plaintiffs' Mtion for Prejudgnent
Interest Filed on 9/6/12" filed on Novenber 14, 2012;

(5) "Order Granting in Part and Denying in Part
Plaintiffs' Mtion for Taxation of Costs Agai nst Defendants Fil ed
on 9/6/12" filed on Novenber 14, 2012 (First Order on Taxation of
Cost s) ;

(6) "Order G anting Defendant Rae | nokuma, Individually
and as Parent or CGuardian of K 1., a Mnor's, Mtion for Taxation
of Costs Against [the Uys], filed on August 30, 2012" filed on
Novenber 23, 2012 (Second Order on Taxation of Costs); and

(7) "Order Granting Defendant Spencer Hones, Inc.'s
Motion for Costs Against [the Uys] filed on 9/7/12" filed on
Novenber 23, 2012.

Def endant/ Cross-Cl aim Pl ainti ff/ Cross-C ai m Def endant /
Appel | ee/ Cr oss- Appel | ant Spencer Hones, Inc. (Spencer Hones)
cross-appeals fromthe "Third Arended Final Judgnent” filed on
Novenber 14, 2013, and the circuit court's "Order Denyi ng Spencer
Hones, Inc.'s Motion for Judgnent as a Matter of Law that
Def endant Spencer Hones Ones No Duty to Plaintiffs” filed on
Sept enber 28, 2012 (Order Denying Spencer Homes' Mtion for JMOL
on Duty).

! The Honorable Rhonda |.L. Loo presided.
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Def endant / Cr oss- O ai m Def endant/ Cross-Cl ai m
Plaintiff/Appell ee/ Cross-Appel |l ant Rae | nokuma (I nokuma),

i ndividually and as parent or guardian of "K I.," cross-appeals
fromthe "Third Anended Fi nal Judgnment” filed Novenber 14, 2013.

On appeal, the Uys contend? that the circuit court
erred by:

(1) granting, with prejudice, Spencer Hones' notion for
summary judgnent as to all clains for bodily injury;

(2) deemi ng rel evant and adm ssi bl e evi dence of the
Uy's collateral sources of funds, including honeowners insurance,
in order to prove bias, interest, or notive;

(3) excluding the Uys' evidence explaining their
reasons for filing suit, which was that the Uys believed the
offer fromtheir homeowners insurance conpany woul d not be
adequate to fix their hone;

(4) granting Spencer Honmes' notion for directed verdict
on the issue of stigma danages;

(5) granting Spencer Hones' notion for judgnment
notw t hstanding the verdict with regard to the jury's award of
punitive danages; and

(6) enforcing the $50,000 of fer nmade by Spencer Hones
and | nokuma pursuant to Hawai ‘i Rules of Civil Procedure (HRCP)
Rul e 68.

On cross-appeal, Spencer Honmes contends that the
circuit court erred by:

(1) denying Spencer Hones' notion for judgnent
regarding its duty to the Uys and thereby finding Spencer Hones
owed a duty to protect the Uys fromthe crimnal acts of third
parties; and

(2) denying Spencer Hones' notion for judgnent
notw t hstandi ng the verdict regardi ng Spencer Honmes' duty to the

2 The Uys' opening brief fails to conmply with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(3) because it does not contain accurate
citations to the record; the Uys' opening brief cites to "ROA" but does not
specify the volume of the Record on Appeal (ROA) to which it refers, and the
Uys' page citations do not appear to correspond with any volume of the ROA.
See HRAP Rule 28(b)(3) ("Record references shall include page citations and

the volume number, if applicable.").
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Uys, again thereby finding that Spencer Hones owed a duty to
protect the Uys fromthe crimnal acts of third parties.

On cross-appeal, Inokuma contends that the circuit
court erred by:

(1) denying Inokuma's notion for judgnment as a matter
of law (JMOL) as to the inapplicability of Hawaii Revised
Statutes (HRS) 8 663-41 (Supp. 2014)° to the instant case because
t here was i nadequate evidence to support findings agai nst | nokuma
and the statute was unconstitutionally vague;

(2) denying Inokuma's notion for JMOL as to the
i nexi stence of her legal duty to control the intentional crim nal
conduct of Defendant MK , the son of Defendant Luana Kaupe;
MR, the son of Defendants M chael and Jade Riley (collectively,
the Rileys); and K R, the son of Defendant Marilyn Rei nhardt-
Otiz (Reinhardt-Ortiz), and/or that the intentional crim nal
conduct of MK, MR, and K R constituted a supersedi ng cause
of the Uys' danmges; and

(3) denying Inokuma's notion for JMOL on the issue of
puni tive danages.

l. BACKGROUND
In the early norning on Decenber 16, 2007, a water
tanker truck belonging to Spencer Homes rolled dowmn a hill and on

to the Uys' property in Wailuku, Mui, causing damage to their
rock wall and hone. Later that nmorning, CM, a friend of MK

8 HRS § 663-41(a) provides, in pertinent part:

8§663-41 Ri ght of action. (a) Any person twenty-one
years or ol der who:

(1) Sells, furnishes, or provides alcoholic
beverages to a person under the age of
twenty-one years; or

(2) Owns, occupies, or controls prem ses on which
al coholic beverages are consumed by any person
under twenty-one years of age, and who knows of
al cohol consunption by persons under twenty-one
years of age on such prem ses, and who
reasonably could have prohibited or prevented
such al cohol consunption;

shall be liable for all injuries or damages caused by the
intoxicated person under twenty-one years of age
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filed an "unauthorized control of propelled vehicle" report with
Maui County Police Departnent that led to the arrest of MK

By letter dated March 27, 2009 and addressed to the
Uys, an Allstate Insurance Conpany (Allstate) agent stated, in
part:

As previously discussed, we were waiting to hear back from
you and your contractor to further discuss the necessary
repairs to your home as a result of this |oss.
Unfortunately, we have not yet heard back from either of
you.

In an effort to expedite your claim enclosed please find a
copy of our MSB Adjuster Summary pertaining to the damages
to your home due to this incident, and a two-party

settl ement check in the amount of $18, 866. 08 which
corresponds to this Summary.

In a repair estimate dated August 28, 2009, Badua
Contracting, LLC quoted $119, 790.90 (Badua Estinate) as the cost

to repair the Uys' hone. In a repair estimte dated Septenber
20, 2009, Charles Sohn Construction Co., Inc. quoted $127,423. 14
(Sohn Estimate) as the cost of repairing the Uys' hone. 1In an

emai | dated Novenber 16, 2010, David Knox (Knox) of ConstRX, Ltd.
stated that he had conducted an anal ysis of the project site and
hi s conpany coul d undertake the repair of the Uys' hone for an
esti mated cost of $25, 158.

In a "Purchase Contract” and an "'As |Is' Condition
Addendum " bot h dated Novenber 6, 2009, the Uys contracted to
sell their home for $375,000 upon the "special terni that the Uys
agreed "to conplete repairs to the damaged buil ding structure
prior to closing." The Uys did not repair or sell their hone.*

A The pl eadings and pre-trial proceedi ngs

On Decenber 14, 2009, the Uys filed their conplaint
(Conpl ai nt) and demand for jury trial, which naned as defendants:
Spencer Hones; the parents or guardians of mnors MK, MR
K.R, and Jane Doe (collectively, Defendants). The Uys all eged
t hat Spencer Homes "negligently failed to secure the water tanker
heavy equi pnment by failing to restrict access and by |leaving a

key in the water tanker heavy equipnment."” The Uys further
all eged that the water tanker truck "rolled downhill, over the
4 At trial on July 19, 2012, Carnelita testified that the Uys paid

approximately $4,000 to repair the wall and fence.
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[their] rock wall and | awn, and crashed into their hone, causing
substantial danage.” The Uys also alleged that the m nor

def endants' parents or guardians "may have contributed to or be
directly or vicariously responsible for the injuries suffered by
[the UWys] . . . ."

The Conpl aint includes eight clainms for relief. The
first claimalleged that Spencer Honmes was |iable to the Uys for
negl i gence and gross negligence because it breached its "duty to
exerci se reasonable care to elimnate and/or protect against
hazards to residents in the area where its heavy equi pnment was
used and stored.” The second claimalleged that the m nor
Def endants' parents or guardians were liable to the Uys for
negl i gence and gross negligence because they failed "to protect
agai nst their children entering"” the water tanker truck owned by
Spencer Hones. The third claimalleged that Spencer Homes was
liable to the Uys because it failed to protect against a known
hazard - the "unattended, unlocked, and accessible" water tanker
truck. The fourth claimalleged that Spencer Honmes was |liable to
the Uys because the water tanker truck was an attractive
nui sance. The fifth claimalleged that all defendants were
liable for negligent infliction of enotional distress because the
Uys "suffered severe and devastating enotional distress as a
result of [Spencer Honmes' water tanker] truck crashing into their
home in the mddle of the night[.]" The sixth claimalleged that
all Defendants were liable for the Uys' econom c | osses incurred
as a result of the accident. The seventh claimalleged that al
Def endants were liable for the Uys' |oss of consortiumthat
resulted fromthe accident. The eighth claimalleged that al
Def endants were liable for punitive damges.

On March 29, 2010, Spencer Hones filed its answer to
the Uys' First Amended Conplaint. Spencer Honmes contended, inter
alia, that its alleged negligent acts or om ssions were not the
cause of the accident, it had no duty to the Uys, it breached no
duty to the Uys, the alleged negligent acts or om ssions of the
ot her Defendants caused the accident, and that the Uys were
precl uded fromrecovery because they failed to mtigate their
damages.
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On Septenber 21, 2010, the Uys filed a "Second Anended
Conpl ai nt" addi ng Luana Kaupe, the Rileys, Reinhardt-Otiz, KR
and | nokuma as defendants. The Second Anended Conpl aint all eged
that I nokuna was |iable for negligence because on Decenber 15,
2007, she "furnished and/or permtted al cohol to be consuned in
her honme" by the defendants who were minors at the tine of the
acci dent.

On Cctober 7, 2010, Spencer Hones filed its answer to
t he Second Anended Conpl aint and a cross-clai magai nst MK,
Luana Kaupe, the Rileys, MR, Reinhardt-Otiz, and |Inokuna.
Spencer Hones' cross-claimalleged that if Spencer Hones "was in
any way negligent, engaged in any w ongful conduct and/or failed
any duty,” it should be fully indemified by the cross-defendants
because while their "negligence, om ssions, and/or other w ongful
conduct was active and primary," Spencer Hones "was only
secondary and passive[.]"

On Cctober 14, 2010, Inokuma filed her answer to the
Second Anended Conpl ai nt and a cross-cl ai magai nst Spencer Hones,
M K., Luana Kaupe, the Rileys, K R, and Reinhardt-Oti z.
| nokuma' s cross-claimessentially alleged that she was in no way
liable for the damage to the Uys' hone and that the actions or
om ssions of the other Defendants caused the accident. |nokunma's
cross-claimalso alleged that if she was found |iable, the other
Def endants nust be found jointly and severally liable and | nokuma
nmust be found "entitled to reinbursenment, contribution, and/or
i ndemmity from Cross-C ai m Def endants. "

| nokurma testified to the follow ng version of events in
her January 12, 2011 deposition. At the time of the water tanker
truck accident, Inokunma |lived at her house in Wailuku (the
| nokurma residence) with her boyfriend and two of her three
daughters. On Decenber 15, 2007, she and her boyfriend returned
home from di nner around 9 p.m and went to her bedroom around
10: 00 p.m I nokuma's daughters, R 1. and K I., were hone at the
time. Sonetinme around 11 P.M or mdnight, |Inokuma woke up
because she heard | oud noi ses comng fromthe garage area.
| nokuma heard peopl e "tal king and | aughi ng and scream ng and
tickling.”" Inokuma went to the garage door to tell K 1. to cone
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in the house and saw a truck in the driveway. K., Kl.'s
boyfriend - MK, C M, and others were in the garage and on the
driveway. |nokunma was upset and told K 1. to conme in the house
and the others to leave. K I. conplied and her visitors packed
up their things and soneone started up the truck. |nokuma went
back to bed. Inokuma awoke | ater that night when she heard what
she believed to be K I. and soneone tal king in the garage.
Because | nokurma did not feel well and did not want to | eave her
bedroom she called K 1.'s cell phone and told her to conme back
into the house. K. I. conplied and told I nokuma "good night."
Early the next norning, |Inokuma received a call from Mark Spencer
(Spencer), the project manager for Spencer Hones at the tine of
the incident, fromK 1."s phone. Inokunma believes that Spencer
said "lI"ve just found [K. I."s] phone in one of ny water trucks
that ran into your neighbor's yard." |Inokunma got up to check on
K.1. and found her and MK in K I.'s room another person

sl eeping on the floor in K 1."s room and "people all over the
living room"

| nokuma deni ed wi t nessing her daughters or any of their
friends consum ng al cohol at the |Inokuma residence. |nokuna
stated that she prohibited underage drinking in her house and her
daughters knew of this rule, but she kept w ne, beer, and hard
I iquor in the house.

In his February 24, 2011 deposition, Spencer said that
to his best recollection, in Decenber 2007, Spencer Hones stored
three or four water tanker trucks adjacent to the Wi kapu
Subdi vi sion construction site in an open field. Spencer stated
that "[t]here would nornmally be a set area where [the water
tanker truck] was parked. As we noved through the site work for
such a large project, that site would nove as we noved with the —
our site work." Spencer said Spencer Hones kept the keys to its
heavy equipnment in its office and issued keys to certain
enpl oyees that drove the heavy equi pnent on a daily basis.

In his March 28, 2011 deposition, Spencer Homnes
representative David Brown (Brown) testified that he "believed"

t he water tanker truck had door |ocks in Decenber 2007 but did
not know if they were in working condition at that tine; the door
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| ocks on the water tanker truck were currently not working; the
normal practice was for the enployee who was the |last to use the
wat er tanker truck was the one who had the keys; he was not aware
of the identity of the |ast enployee that drove the water tanker
truck before the accident; and he did not know if Spencer Hones
kept a record of which enpl oyee drove whi ch equi pnent on any

gi ven day. Brown agreed that the operation of the water tanker
truck by an untrained person could be a threat to the safety of
the notoring public.

On May 18, 2011, Spencer Hones and | nokunma jointly
offered a pretrial settlenent offer of $50,000 pursuant to HRCP
Rul e 68,° which the Uys rejected.

On August 18, 2011, Spencer Honmes noved for summary
j udgnment on the Uys' bodily injury clainms. Spencer Homes argued
that the Uys' bodily injury clains were barred because they were
not pled in conformance with the requirenents to sustain a tort
clai munder HRS § 431: 10C 306(b)(1)-(4) (2005 Repl.).°®

5 HRCP Rul e 68, provides, in pertinent part:
Rul e 68. OFFER OF SETTLEMENT OR JUDGMENT.

At any time more than 10 days before the trial begins,
any party may serve upon any adverse party an offer of
settlement or an offer to allow judgment to be taken agai nst
either party for the noney or property or to the effect
specified in the offer, with costs then accrued. . . . If
the judgment finally obtained by the offeree is not nore
favorabl e than the offer, the offeree nust pay the costs
incurred after the making of the offer.

6 HRS § 431:10C-306 abolishes tort liability for "accidental harm
arising from notor vehicle accidents occurring in this State" but provides in
part that:

8§431: 10C- 306 Abolition of tort liability.

(b) Tort liability is not abolished as to the
foll owing persons, their personal representatives, or their
|l egal guardians in the followi ng circunmstances:

(1) Deat h occurs to the person in such a notor
vehi cl e acci dent;

(2) Injury occurs to the person which consists, in
whol e or in part, in a significant pernmanent
|l oss of use of a part or function of the body;

(3) Injury occurs to the person which consists of a
permanent and serious disfigurement which

9
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On Septenber 19, 2011, the Uys filed their opposition
to Spencer Honmes' notion for summary judgnent on bodily injury
clainms. The Uys argued that HRS § 431:10C 306(e) (1) (2005 Repl.)
exenpted their clains fromthe $5,000 threshold under HRS
8§ 431:10C 306(b)(4) because Spencer Homes failed to maintain its
equi pnent in a non-defective state. HRS 8§ 431: 10C 306(e) (1)
provi des:

(e) No provision of this article shall be construed
to exonerate, or in any manner to limt

(1) The liability of any person in the business of
manuf acturing, retailing, repairing, servicing
or otherwi se maintaining notor vehicles, arising
froma defect in a motor vehicle caused, or not
corrected, by an act or om ssion in the
manuf acturing, retailing, repairing, servicing
or other mintenance of a vehicle in the course
of the person's business[.]

On Cctober 20, 2011, the circuit court entered the
order granting Spencer Hones' notion for sumrary judgnent as to
all clains for bodily injury.

On February 9, 2012, the Uys filed their notion in
[imne no. 1 to exclude references to the their homeowners
i nsurance, interactions between them and their insurance
conpani es after the collision, and any offers made by their
i nsurance conpany for the repair of their hone.

On July 18, 2012, the circuit court granted the Uys'
nmotion in limne no. 1 to preclude evidence of the Uys
homeowners i nsurance and any adjuster summaries or offers.

On February 13, 2012, Spencer Hones filed their notion
inlimne no. 5 to preclude the Uys' punitive damages cl aim
agai nst Spencer Hones.

B. The testinonies of MK and MR

M K., who was seventeen years old at the tinme of the
wat er tanker truck accident, testified at trial to the follow ng
version of events. On the evening of Decenber 15, 2007, MK

results in subjection of the injured person to
ment al or enotional suffering; or

(4) Injury occurs to the person in a motor vehicle
accident and as a result of such injury that the
personal injury protection benefits incurred by
such person equal or exceed $5,000].]

10
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went to the I nokuna residence to hang out with K 1. and two of
her girlfriends. C M picked up MK, K., and one of K1l.'s
girlfriends, and they drove to pick up MR  The group then drove
to Hawaiian Honmes to pick up another friend. The group then
drank vodka, provided by C M, out of water bottles while
"“cruising” in the car for about two hours, and then drove to
Lower Wi ehu Beach. After hanging out at the beach for a while
the group left. They drank sone nore vodka in the car while
driving to pick up KR at Hawaiian Hones and dropping off the
other friend. They drove to the |Inokunma residence, arriving
around 10 or 11 p. m

The group entered the I nokuma residence through the
front door and "tal ked story” in the living roomwhile drinking
nore vodka. When their two water bottles fromearlier in the
ni ght were enpty, MK grabbed vodka from I nokuma' s kitchen, went

into Kl."s room and filled the bottles up with Inokuma's vodka
so that the group could continue drinking. The group hung out in
the living roomand K. |.'s bedroomfor about an hour or two and

consuned "nore than two [water] bottles" of vodka, one of which
was filled with I nokuma's vodka. On a scale of one to ten,
MK.'s level of intoxication at the |Inokuma residence after

m dni ght was a "ten or 11." \Wile they were drinking, |nokuma
cane out of her bedroom wal ked through the living room past the
group, went into the kitchen to get a glass of water, and then
went back to her bedroom Sonetine thereafter, C. M, Nohea, and
K 1. fell asleep.

Around 2 or 3 a.m, MK asked CM if he could borrow
his truck to go get food with MR and KR, and C M said "yeah
yeah, go." On the way to get food, MK "got crazy on the side
of" a dirt road in Wailuku and tried to do "doughnuts”™ with the
truck. He lost control of the truck and crashed into a ditch.
Unable to get the truck out of the ditch, MK, MR, and K R
began wal ki ng back to the I nokuna residence. The three young nen
took a shortcut through an unlit construction site and found a
wat er tanker truck that was not guarded by a fence or a security
guard and had no bl ocks around the tires. After junping up on
the truck and di scovering that the doors were unl ocked, they

11
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entered the truck and di scovered that the keys were in the
ignition. Wth MR and K R as passengers, MK turned the
truck on and started driving it towards another construction site
near the I nokuma residence where he intended to drop it off.

When the three young nmen drove up on the second
construction site, MK saw a security guard on duty at the site
and turned the water tanker truck around so that it was facing
downhhill. Wen the security guard cane up right behind the
wat er tanker truck, the young nen "panicked," M K. stopped the
truck and turned it off, and then the three young nen junped out
of the truck and started running to the Inokuna residence. As he
was running, MK saw the water tanker truck roll down the hil
in the direction of the Uys' house and heard the truck crashing
into their house after he had run out of view MK was arrested
t he next norning at the |Inokuma residence.

MR, who was fifteen years old at the tinme of the
wat er tanker truck accident, also testified at trial. His
testimony corroborated MK.'s, except that MR testified the
group drank vodka and rum at the |Inokuma residence on the night
of the water tanker truck accident. He also testified that while
at the Inokuma residence, the group drank the al cohol fromliquor
bottles, not water bottles and that MK took C M's truck
wi t hout asking because C.M was asleep and that CM had let MK
borrow his truck in the past. MR testified that he believed
| nokuma was home while they were drinking because her bedroom
[ight was on when they got there. MR stated that the group
drank in the I nokuma residence living roomfor a few hours with
the lights on while watching TV and were not trying to be quiet.
MR stated that at the tine of the accident his |evel of
intoxication was a "ten out of ten.”™ On the norning of Decenber
16, 2007, C M woke himup at the Inokuna residence to say his
truck was stol en.

MK and MR also testified about their history of
dri nki ng al cohol at the Inokuma residence prior to the accident.
M K. testified that during the fall of 2007, he and M R drank
al cohol at the Inokuma residence at | east once a week on the
weekends; never took al cohol with themto the | nokuma residence;

12
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t hat |1 nokuna kept w ne, beer, and liquor in the house and had
served M K. al cohol at |east once a week; that |nokuma woul d
drink al cohol with her daughters and certain friends such as
himself and MR ; that he had perm ssion to help hinself to
| nokuma' s al cohol and that | nokuma had w t nessed hi m hel pi ng
hinself to her alcohol; and that he considered all of the al cohol
he drank at the Inokuma residence to belong to I nokuma. MR
testified that on Friday and Saturday nights during the fall of
2007, he and his friends drank al cohol at the Inokuma residence.
On the weekends, |nokuma woul d be honme and would witness MR and
his friends drinking alcohol. MR testified that |nokuma
provi ded t he al cohol and sonetines drank al cohol with them that
he woul d get "very intoxicated" at the |Inokuna residence and
sonetimes "black out” and "puke"; and that he would sleep in the
living roomof the Inokuma residence after drinking, waking the
next norning with a hangover.
C. Repair costs and insurance.

On July 17, 2012, Arne LaPrade (LaPrade), a w tness
Wi th expertise in building construction and the scope and cost of
construction repairs, testified that the cost to repair the Uys
home in 2011 woul d have been $93,000. LaPrade testified that his
recommended repairs would correct all accident-rel ated danage and
restore the house to its pre-accident condition.

On July 19, 2012, Carnelita testified that she and
Eust aqui o paid $720,090 for the honme in July 2006. Carnelita
testified that after the accident she called her insurance
conpany and contractors to get a estimte for the cost of

repairing the danage. Carnelita testified, "I did call severa
contractors to conme to ny house. They did cone. They | ook at
it. They never cone back to fix our house.” Carnelita testified

that they attenpted to sell their home in its unrepaired state in
June 2009 with a listed price of $575,000. Carnelita testified
that they received only one offer of $375,000 in Novenber 2009,
but that they did not accept the offer because it was contingent
on the conpletion of the repairs on the house and they had not
fixed the house.
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At the July 19, 2012 hearing, |Inokuma's attorney,
Curtis C Kim(Kim argued that the circuit court should revisit
its grant of the Uys' notion in limne no. 1. Kimargued that
the prohibition against references to liability insurance under
Hawai i Rul es of Evidence (HRE) Rule 411’ was inapplicabl e because
it pertained only to the liability insurance of tortfeasors and
further, the Allstate letter was being offered for the purpose of
refuting the Uys' position that they did not have the opportunity
to fix their house. Kim argued the Uys were "trying to portray
this case as one in which these poor people sinply had no neans
and no opportunity to fix their house. . . . And it's totally
i naccurate and totally untrue. . . . That is straight bias,
interest, or notive evidence." The Uys argued that evidence of
their honeowners' insurance was barred by the collateral source
rule. The circuit court stated that it felt it had "to give
def ense counsel sone leeway into following up as far as bi as,
interest, and notive" but the ruling on notion in limne no. 1
still stood. The circuit court sought suggestions from counsel
about whether a particular Iimting instruction could be given to
the jury to keep questions about the Uys' honmeowner's insurance
"proper."

At its July 23, 2012 hearing, the circuit court stated
that it would allow Kimto inquire into whether the hone could
have been repaired and the Uys' decision not to pursue that
avenue. At this hearing, the Uys offered Carnelita as an expert
inthe field of real estate. Carnelita testified that she had
been a |icensed realtor since 2004, had not researched the val ue
of hones that had been simlarly damaged, and had "no idea" what
the value for a honme that had been damaged would be. The circuit

7 HRE Rul e 411 provides:

Rule 411 Liability insurance. Evi dence that a person
was or was not insured against liability is not adm ssible
upon the issue whether the person acted negligently or
ot herwi se wrongfully. This rule does not require the
excl usi on of evidence of insurance against liability when
of fered for another purpose, such as proof of agency,
owner ship, or control, or bias or prejudice of a witness.
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court found Carnelita to be an expert in the field of real
estate, but not in the field of danaged homes or stigma danages.

Kimintroduced into evidence, a notice of intent to
forecl ose on the Uys' hone into evidence. Kimalso introduced
docunents titled "Short Sale Addendumto Purchase Contract" and
"Di stressed Property Addendum to Purchase Contract” which
referenced the proposed Novenber 6, 2009 purchase contract for
the Uys' honme. Carnelita testified the Uys' property was
classified as "distressed” because it was in the process of being
forecl osed upon. Carnelita stated that in Novenber 2009 the rea
estate market "was at rock bottont and the market had inproved
si nce Novenber 2009; confirned she had not attenpted to sel
t heir house since Novenber 2009; and acknow edged that the
damages to her house had worsened in the four and a half years
since the accident.

Upon redirect exam nation of Carnelita, the Uys
attenpted to introduce the Allstate letter. Qutside of the
presence of the jury, the circuit court heard argunments fromthe
parties' counsel as to whether the Uys should be allowed to
present argunments and evi dence concerning the Uys' honeowner's
i nsurance and the reasons they filed the Conplaint. The Uys
argued that |Inokuma and Spencer Hones had pointed out that the
Uys had not attenpted to sell their honme after the Novenber 2009
of fer did not go through and that they should be able to explain
(1) why they did not fix the hone; (2) why they put their hone on
the market in "as is" condition; and (3) how they "spiraled into
t he forecl osure.™

Kim argued that the Distressed Property and Short Sal e
docunents were part of the Novenmber 6, 2009 purchase contract
i ntroduced by the Uys and had not expanded the scope to include
the Uys' proposed areas of inquiry; the Uys were relying on the
Novenber 6, 2009 offer in order to establish stigm damages; and
t he purpose of the Novenber 6, 2009 offer was "an attenpt to
conprom se the nortgage and to get the [Uys] and the bank to be
able to walk away.” Kimargued that the Allstate letter was
beyond the scope of his cross-exam nation and shoul d not be
adm tted. Spencer Hones' counsel did not object to the adm ssion
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of the Allstate letter, but stated that if it were admtted he
woul d use it to "declare a failure to mtigate claim"”

The circuit court decided not to allowthe Uys to
di scuss their homeowner's insurance and found that "the door has
not been opened” and that the topic was beyond the scope of the
Cross-exam nati on.

In the afternoon session of the July 23, 2012 heari ng,
the circuit court at first sustained objections to the Uys
counsel's attenpts to admt the Badua Estimate and Sohn Estinate
upon objection that they were hearsay and had not been noved into
evi dence. During the sanme proceedings, the circuit court heard
argunents from parties' counsel concerning the Badua Estimate and
Sohn Estimate. Spencer Honmes had no objection to admtting the
two estimates. The Uys' counsel argued it would be unfair to
admt evidence of the Allstate letter without also admtting the
Badua Estimate and Sohn Estimate, but also clarified that she was
not offering the Allstate letter at that tinme. The circuit court
stated it would not receive the Allstate letter into evidence at
that tine.

Upon direct exam nation at the July 23, 2012 hearing,
Carnelita testified that the Uys listed the price of their hone
as $575, 000 because "a couple of properties were sold" for over
$600, 000. Over objection, the Uys' attorney inquired if "the
conparabl e that you found for $620[,000], was is [sic] simlar to
your house?" Carnelita affirmed that it was.

At the close of Carnelita' s direct exam nation, the
court gave the jury the following limting instruction: "during
the course of the questioning, you will hear questions about
homeowners insurance. You should not consider the testinony
what soever for the consideration of the damages."”

Spencer Hones then cross-examned Carnelita. Carnelita
said she called the Allstate adjuster who said she would send a
contractor, but the contractor never canme so Carnelita got
estimates in August or Septenber and gave themto Allstate. On
July 31, 2012, Knox testified that on Novenber 15, 2010, his
construction conpany prepared a repair estimate for the Uys' hone
in the amount of $25,158. Knox said he reviewed materials sent
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to himfromthe enpl oyee who conducted the site visit of the Uys
home and found the damages "did not | ook |ike a conplex issue,
certainly well within what | normally do in sendi ng sonebody for
an initial inspection[.]"

D. Construction equi pnment

On July 25, 2012, Charles Kulesa (Kul esa) appeared on
behal f of Spencer Hones. Kulesa testified that in Decenber 2007,
the contruction site had twenty-five or thirty pieces of novable
construction equi pment, including the water tanker truck. Kulesa
testified that no cormmercial licensed driver was needed for the
wat er tanker truck because it was only driven on private
property.

Kul esa testified that Spencer Honmes did not maintain a
record of which drivers were using different pieces of equi pnent
on a daily basis; there was no gate or other obstruction to
prevent sonmeone fromentering the construction site; Spencer
Honmes had not hired a security guard prior to Decenber 16, 2007;
and no alarm devices were installed in their vehicles. Kulesa
testified that Spencer Honmes did not have a policy regarding
| ocking the doors of its heavy equi pnent, but noted that "a | ot
of the heavy equi pnent doesn't have doors on it and so there is
no lock to lock." Kulesa denied know edge of whether or not the
doors on the water tanker truck had | ocking capabilities. Kulesa
testified that "the general practice was to close the door on the
vehi cl e when a work day was done[.]" Kulesa testified that key
access to the water tanker truck was limted to four or five
enpl oyees.

Kul esa testified that Spencer Honmes had one key to the
wat er tanker truck and it would be in the possession of the
enpl oyee who | ast drove the water tanker truck. Kul esa denied
know edge of enpl oyees |leaving the key in the water tanker truck
cab for conveni ence and acknow edged Spencer Hones did not have a
central repository for the water tanker truck key or a sign-out
system for tracking the key. Kulesa testified that Spencer
Homes' policy was "[t]hat if an individual had planned not to be
into wrk on the follow ng workday or over the weekend or
what ever, that he woul d have handed off his key to another guy."
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Kul esa acknow edged that the operation of the water tanker truck
by an untrai ned person would be a threat to the notoring public,
and that he hinself would not be able to safely park the water
t anker truck.

On July 30, 2012, Spencer testified that no heavy
equi pnrent had ever been stolen fromthe Wai kapu construction site
ot her than the water tanker truck on the norning of the accident,
but that a Jeep and a flat-bed truck had been stolen and the
thefts were reported to the police. Counsel for Spencer Hones
argued that at the tine of the accident, there was "no reason”
for Spencer Homes to hire security for its construction site.

E. Motions

On July 30, 2012, Spencer Homes noved for directed
verdicts on the Uys' clains for negligence and stigm damages on
the grounds that it did not have a duty to protect the Uys from
the crimnal acts of third parties and that the Uys had not
established that their hone would not return to its pre-accident
value if repaired, respectively. |Inokuna took no position on the
Spencer Hones' notion for a directed verdict on its duty and
joined in the notion for a directed verdict on stigna damages.
The circuit court denied Spencer Honmes' directed verdict notion
on the issue of duty. The circuit court found "no evidence that
| i ngering negative public perception would exist even after the
house is fully repaired and there is no evidence for dimnution

of value after the property is repaired[;]" "no experts or
appraisers testified as to stigma[;]" "no conparisons to a
simlarly damaged home[;]" "no opinion as to the amount of stigm

that existed or the nmethods used to determ ne stigma[;]" and
"[Carnelita's] testinony cannot establish stigma because she was
not qualified as an expert on this issue . . . [and] had no prior
experience or know edge regarding stigna or damaged hones."

| nokuma nade several oral notions at the July 30, 2012
hearing: (1) for JMOL that | nokunma had no actual know edge of
al cohol consunption by mnors at her residence on the night of
Decenber 15 through Decenber 16, 2007; (2) for a finding that
insufficient evidence existed to establish that MK., MR, and
K.R were legally intoxicated at the tinme the water tanker truck
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was abandoned; (3) for a finding that insufficient evidence
existed to attribute the source of the m nors' alcohol was the
| nokurma residence; (4) for JMOL that |Inokuma had no duty to
control the behavior of MK, MR, and KR on the basis that no
special relationship existed; and (5) for a finding that the
intentional crimnal conduct of MK, KR, and MR were
super sedi ng causes of the Uys' damages.

Specifically, Inokuma argued that no speci al
rel ati onship existed between herself and the three young nen
because "[s] he was never their |egal guardian, never their
adopted parent, never agreed to supervise themor anything like
that." Wth regard to Inokuma's notion for a finding that the
t hree young nen were the supersedi ng causes of the Uys' damages,
| nokuma argued that even if she was negligent, her negligence was
passi ve and therefore superseded by the intentional crimnal
conduct of the three young nen. The Uys opposed all of Inokuma's
oral notions.

On August 2, 2012, the Uys filed a notion for JMOL as
tothe liability of Spencer Hones.

At its August 3, 2012 hearing, the circuit court denied
Spencer Hones' notion for JMOL that Spencer Honmes owed no duty to
the Uys. The circuit court found that a duty exi sted because
there was a special relationship on behalf of Spencer Hones and
| nokuma to protect the Uys fromthe crimnal acts of third
parties.

F. Verdi ct

On August 8, 2012, the jury returned its verdict,
finding Spencer Homes, |nokuma, Luana Kaupe, the Rileys, and
Rei nhardt-Ortiz negligent and |liable for damages in the anount of
$42,500. I nokuma was found liable for danages under HRS § 663-
41.

As relevant to the instant appeal, the special verdict
formincluded the foll owi ng questions and answers:

(1) Question No. 9 asked if Inokuna was |iable to the
Uys under HRS 8 663-41, and the jury answered "Yes";

(2) Question No. 10 asked the jury to allocate
l[iability for the Uys' property damage, which the jury did as
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foll ows: Spencer Honmes (30%, Luana Kaupe (60%, the Rileys
(2.59%, Reinhardt-Otiz (2.5%, and |Inokuma (as an individual)
(59 ; and

(3) Question No. 13 asked if punitive danages shoul d be
awar ded agai nst the defendants, and the jury answered in the
affirmati ve and awarded punitive damages agai nst Spencer Honmes in
t he anpbunt of $12,500 and agai nst |Inokuma (as an individual) in
t he anount of $5, 000.

G Mre notions, costs and Judgnent

On August 15, 2012, Spencer Hones filed a notion for
JMOL that it owed no duty to the Uys. Spencer Homes argued that
it had no duty to protect the Uys fromthe crimnal acts of the
m nor defendants because no special relationship existed between
Spencer Hones and the Uys or the mnor defendants.

On August 15, 2012, Spencer Hones filed a renewed
nmotion for JMOL with regard to the jury's award of punitive
damages.

On August 30, 2012, Inokuna filed a notion for taxation
of costs agai nst the Uys.

On August 31, 2012, Inokuna filed a substantive joinder
to Spencer Homes' renewed notion for JMOL with regard to the
jury's award of punitive damages.

On Septenber 6, 2012, the Uys filed a notion for
taxation of costs against all defendants. The Uys sought
$47,772.28 in costs, but did not distinguish costs incurred prior
to the May 18, 2011 settlenent offer fromthose incurred
aft er war ds.

On Septenber 7, 2012, Spencer Hones filed a notion for
costs against the Uys and an exhibit listing total costs in the
anmount of $24, 813. 10.

On Septenber 24, 2012, the circuit court filed its
order denying Spencer Homes' notion in limne no. 5 to preclude
the Uys' punitive damages cl ai m agai nst Spencer Hones. On the
sanme day, the circuit court filed its Stigma Danages O der
granting Spencer Hones' notion for JMOL, and I nokuma's joinder to
the notion, as to the Uys' claimfor stigna damges.
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Al so on Septenber 24, 2012, the circuit court filed its
order denying Spencer Honmes' notion for JMOL that it owed no duty
to the Uys.

On Septenber 28, 2012, the circuit court filed its
Punitive Danmages Order granting Spencer Hones' renewed notion for
JMOL with regard to the jury's award of punitive damages, which
reduced the Uys' award by $12, 500.

On Cctober 23, 2012, the Uys filed their notice of
taxati on of costs, appending a schedul e of cost expenses totaling
$13, 887. 53.

On Novenber 9, 2012, the Uys filed an anmended notice of
taxation of costs in the amount of $12,107.43. The Uys' attorney
decl ared that this amount represented costs incurred up until My
19, 2011.

On Novenmber 14, 2012, the circuit court filed its First
Order on Taxation of Costs granting in part and denying in part
the Uys' notion for taxation of costs against all defendants.

The circuit court awarded the Uys costs as the prevailing party
from Decenber 16, 2007, the date of the subject incident, through
May 19, 2011, the date Spencer Hones and | nokuna served an offer
of settlement, which limted the Uys' recovery of costs pursuant
to HRCP Rul e 68.

On Novenber 23, 2012, the circuit court filed an order
granting Spencer Homes' notion for costs against the Uys.

Al so on Novenber 23, 2012, the circuit court filed its
Second Order on Taxation of Costs granting Inokuma's notion for
taxation of costs against the Uys, which awarded | nokuna
$27,150.86 in costs.

On January 29, 2013, the circuit court entered its
Fi nal Judgnment. The Final Judgnent was entered in favor of the
Uys and agai nst all defendants, and specified that, inter alia,
all defendants were jointly and severally liable to the Uys in
t he anobunt of $42,500 for property damage, and that |nokuma was
individually liable for punitive danages in the anount of $5, 000.
Because the Uys were prevailing parties in the action, the
circuit court awarded them $12,107.43 in costs. The Final
Judgnent al |l owed | nokuma and Spencer Hones to recover costs
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accrued after May 18, 2011, the date of their HRCP Rule 68
settlenent offer, in the amounts of $27,150.86 to | nokuma and
$24,813.10 to Spencer Homes.

On February 6, 2013, the circuit court filed its order
granting the Uys' Novenber 9, 2012 anended notice of taxation of
costs. The circuit court awarded the Uys' costs agai nst Spencer
Hones and | nokunma, jointly and severally, in the anmount of
$12, 107. 43.

Al so on February 6, 2013, the circuit court filed its
order denying the Uys' notion for JMOL as to the liability of
Spencer Hones.

On February 8, 2013, Inokuma filed a notion to alter or
anmend the Final Judgnment on the basis that it failed to state the
attribution of liability anongst the defendants; failed to set
forth specific amounts owed by each defendant pursuant to the
jury verdict; and inproperly stated that |Inokuma's cross-clains
for contribution were di sm ssed.

On February 12, 2013, the Uys filed their notice of
appeal fromthe Final Judgnment and six underlying orders in
appel | at e case no. CAAP-13-0000088.

On March 11, 2013, Spencer Hones filed a substantive
joinder to Inokuma's February 8, 2013 notion to alter or anend
the Final Judgment. Spencer Honmes requested the circuit court
enter the judgnent as proposed in I nokuma' s notion.

On April 16, 2013, the circuit court filed its order
granting Inokuma's notion to alter or anmend the Final Judgnent.

On April 26, 2013, the circuit court entered its
Amended Final Judgnment, which clarified that the defendants were
liable for the follow ng percentages of the damages awarded to
the Uys: Spencer Honmes (30%, Luana Kaupe (60%, the Rileys
(2.59%, Reinhardt-Otiz (2.5%, and Inokuma (as an individual)
(59%9. The Anmended Final Judgnent also clarified that |nokuma's
liability was found pursuant to HRS § 663-41.

On April 29, 2013, the Uys filed an anended notice of
appeal. Spencer Honmes filed a notice of cross-appeal on Apri
30, 2013.
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On June 28, 2013, this court filed an order dism ssing
the Uys' appeal and Spencer Hones' cross-appeal in appellate case
no. CAAP-13-0000088 for |ack of appellate jurisdiction.

On Septenber 5, 2013, the circuit court entered its
Second Anended Final Judgnent, which clarified howthe circuit
court was disposing of each claimwith regard to each defendant.
The Second Anended Fi nal Judgnment also clarified that its
Punitive Damages Order resulted in a directed verdict of $0 in
puni tive damages agai nst Spencer Hones instead of the $12,500
awar ded by the jury.

On Septenber 13, 2013, Spencer Hones filed a notion to
alter or anend the Second Anended Fi nal Judgnment because it did
not include orders denying Spencer Homes' notion for judgnent and
notion for judgment notwi thstanding the verdict on the issue of
duty, and then on October 18, 2013, Spencer Honmes withdrew the
not i on.

On Novenber 14, 2013, the circuit court filed its Third
Amended Final Judgnment, which clarified that with regard to the
circuit court's Septenber 28, 2012 Order Denyi ng Spencer Homes
Motion for JMOL on Duty, the circuit court "will not enter a
j udgnment that Defendant Spencer Honmes owes no duty to [the Uys]."

On Novenber 27, 2013, the Uys filed its notice of
appeal in this case no. fromthe Third Arended Final Judgnent and
under | yi ng orders.

On Decenber 6, 2013, Spencer Homes filed its notice of
cross-appeal fromthe Third Arended Final Judgnment and the
Sept enber 28, 2012 Punitive Damages O der.

On Decenber 10, 2013, Inokuma filed her notice of
cross-appeal fromthe Third Arended Final Judgnent.

1. The Uys' Appeal
A The circuit court did not err in granting Spencer
Homes' notion for summary judgnent on the Uys' bodily
injury clains.
The Uys contend the circuit court erred by finding that
the $5,000 limtation of HRS § 431:10C 306(b)(4)® precluded the

8 HRS § 431:10C-306(b)(4) provides that "[t]ort liability is not
abolished as to the foll owing persons, their personal representatives, or
their | egal guardians" when "[i]njury occurs to the person in a notor vehicle
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Uys' bodily injury clainms because their clains were viable under
HRS 8§ 431: 10C 306(e) (1) and (2)(c).
HRS § 431: 10C- 306(e) provides:
8§431: 10C- 306 Abolition of tort liability.

(e) No provision of this article shall be construed to
exonerate, or in any manner to limt

(1) The liability of any person in the business of
manuf acturing, retailing, repairing, servicing
or otherwi se maintaining notor vehicles, arising
froma defect in a motor vehicle caused, or not
corrected, by an act or om ssion in the
manuf acturing, retailing, repairing, servicing
or other mintenance of a vehicle in the course
of the person's business;

(2) The crimnal or civil liability, including
speci al and general damages, of any person who
in the mai ntenance, operation, or use of any
nmot or vehicl e:

(A Intentionally causes injury or damage to a
person or property;

(B) Engages in crim nal conduct that causes
injury or damage to person or property;

(O Engages in conduct resulting in punitive
or exenplary damages; or

(D) Causes death or injury to another person
in connection with the accident while
operating the vehicle in violation of
section 291E-61 or section 291-4 or 291-7,
as those sections were in effect on or
bef ore Decenber 31, 2001.

1. The circuit court did not err with regard to HRS
8§ 431: 10C-306(e)(1) because it did not apply to
Spencer Hones.

The Uys contend the circuit court erred because it did
not conclude that the lock to the water tanker truck was broken
at the time of the accident and that Spencer Hones' failure to
correct this defect "was a substantial factor in the theft" of
the truck and therefore that Spencer Hones failed to maintain the
vehicle in the course of business under HRS 8§ 431: 10C 306(e)(1).
The Uys contend that sunmmary judgnment was i nappropriate because a
genui ne issue of material fact existed as to whether Spencer

accident and as a result of such injury that the personal injury protection
benefits incurred by such person equal or exceed $5,000[.]" (Enphasis added.)
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Hones "mai nt ai ned" notor vehicles under HRS § 431: 10C 306(e)(1).
In their opposition to Spencer Honmes' notion for sumary

j udgnment, the Uys argued that Spencer Hones naintai ned vehicles
"in its business capacity” and a genuine issue of material fact
existed as to whether it failed to maintain the water tanker

t ruck.

Spencer Hones argues that it "is a general building
contractor” and that the Uys failed to present any evidence that
Spencer Hones is "in the business of manufacturing, retailing,
etc. notor vehicles" under HRS § 431: 10C 306(e) (1).

The Uys' argunent is without nmerit because HRS
§ 431:10C 306(e) (1) does not apply to Spencer Honmes. In
determ ni ng whet her or not Spencer Homes was in the business of
"ot herwi se mai ntaining notor vehicles" under HRS § 431: 10C
306(e) (1), we are guided by the follow ng principles of statutory
interpretation:

First, the fundamental starting point for statutory
interpretation is the | anguage of the statute itself.
Second, where the statutory |anguage is plain and

unambi guous, our sole duty is to give effect to its plain
and obvi ous nmeaning. Third, inmplicit in the task of
statutory construction is our forenost obligation to
ascertain and give effect to the intention of the

| egi slature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. Fourth, when
there is doubt, doubl eness of neaning, or indistinctiveness
or uncertainty of an expression used in a statute, an
anmbiguity exists. And fifth, in construing an ambi guous
statute, the meaning of the anbi guous words may be sought by
exam ning the context, with which the ambi guous words,
phrases, and sentences nmay be conpared, in order to
ascertain their true meaning.

Hawaii State Teachers Ass'n v. Abercronbie, 126 Hawai ‘i 318, 320,
271 P.3d 613, 615 (2012) (quoting Hawaii Gov't Enp. Ass'n, AFSCVE
Local 152, AFL-CIOv. Lingle, 124 Hawai ‘i 197, 202, 239 P.3d 1, 6
(2010)) (enphasis added).

When read in context, it is clear that HRS § 431: 10C
306(e) (1) applies to businesses whose primry purpose relates to
nmot or vehicles, such as a car deal erships, service stations, or
aut o- body shops, not busi nesses whose nmai ntenance, operation, or
use of notor vehicles is secondary to their primary purpose, such
as construction conpanies. Conpare HRS § 431: 10C 306(e) (1)
(providing that it applies to "any person in the business of
manufacturing, retailing, repairing, servicing, or otherw se
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mai ntai ning notor vehicles"), with HRS § 431: 10C- 306(e) (2)
(providing that it applies when specific injury, danage, or
damages result froma person's mai ntenance, operation, or use of
a notor vehicle). W therefore hold that the circuit court did
not err with regard to HRS 8§ 431: 10C-306(e) (1) because that
provi sion did not apply to Spencer Homes as a matter of |aw

2. The circuit court did not err with regard to HRS

8 431:10C-306(e)(2)(C) because it did not apply to
Spencer Hones.

The Uys contend that the circuit court erred because
"genui ne issues of material fact existed as to whether Spencer
Hones had engaged in conduct that could have resulted in punitive
damages” and therefore its October 20, 2011 grant of summary
j udgnment was i nappropriate "given the statutory exception listed
in HRS § 431:10C306(e)(2)(C)." The Uys contend that punitive
damages were warranted because Spencer Hones exhi bited gross
negl i gence by storing the water tanker truck unl ocked "on a dark,
unguar ded and unfenced jobsite" and with the key in the ignition
even though there was "a recent history of nultiple vehicle
thefts fromthe site[.]" The Uys contend the circuit court's
Sept enber 24, 2012 order denying Spencer Hones' notion in |imnmne
No.5 to preclude the Uys' notion for punitive danages agai nst
Spencer Hones "inplicitly recogni zed the exi stence of genuine
i ssues of material fact" as to whether punitive damages were
appropri at e.

The Hawai ‘i Supreme Court discussed punitive damages in
Masaki v. CGeneral Mtors Corporation, 71 Haw. 1, 780 P.2d 566,
(1989):

Punitive or exenplary damages are generally defined as
t hose damages assessed in addition to compensatory damages
for the purpose of punishing the defendant for aggravated or
outrageous m sconduct and to deter the defendant and others
fromsimlar conduct in the future.

Since the purpose of punitive damages is not
compensation of the plaintiff but rather punishment and
deterrence, such damages are awarded only when the egregious
nature of the defendant's conduct makes such a remedy
appropriate. Thus, where the defendant's wrongdoi ng has
been intentional and deliberate, and has the character of
outrage frequently associated with crime, all but a few
courts have permtted the jury to award punitive
damages.
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In determ ning whether an award of punitive damages is
appropriate, the inquiry focuses primarily upon the
defendant's nental state, and to a | esser degree, the nature
of his conduct. In the case of nost torts, ill will, evi
notive, or consciousness of wrongdoing on the part of the
tort-feasor are not necessary to render his conduct
actionabl e. In a negligence action, for exanmple, the
def endant may be required to nake compensation if it is
shown that he failed to conply with the standard of care
whi ch woul d be exercised by an ordinary prudent person, no
matter how i nnocent of desire to harm In contrast, to
justify an award of punitive damages, a positive el ement of
consci ous wrongdoing is always required. Thus, punitive
damages are not awarded for mere inadvertence, m stake, or
errors of judgnment.

Masaki, 71 Haw. at 6-7, 780 P.2d at 570-71 (enphasi s added,
citations, internal quotation marks, and brackets omtted).

The Masaki court further noted that to sustain a claim
for punitive damages,

[t]he plaintiff must prove by clear and convincing evidence
that the defendant has acted wantonly or oppressively or
with such malice as inplies a spirit of mischief or crimnal
indifference to civil obligations, or where there has been
some wilful m sconduct or that entire want of care which
woul d raise the presunption of a conscious indifference to

consequences.

Id. at 16-17, 780 P.2d at 575 (enphasi s added).

Mor eover, punitive damages may be awarded for gross
negli gence. See Kang v. Harrington, 59 Haw. 652, 663, 587 P.2d
285, 293 (1978) ("The proper measurenent of punitive damages

shoul d be the degree of mmlice, oppression, or gross

negligence . . . ." (citation, internal quotation marks and
brackets omtted). "G oss negligence is an aggravated form of
negl i gence, which differs fromordinary negligence only in degree
and not in kind. It falls short of recklessness which is not
wilful or wanton."” State v. Bunn, 50 Haw. 351, 358, 440 P.2d
528, 534 (1968) (internal citation omtted). &G oss negligence
has al so been descri bed as a reckless and conscious indifference
to the consequences that could arise. Ditto v. MCurdy, 86
Hawai ‘i 84, 92, 947 P.2d 952, 960 (1997). Odinary negligence,

on the other hand, "is the failure to do what a reasonabl e and
prudent person would ordinarily have done under the circunstances

of the situation, or doing what such person woul d not have done."
Ward v. Inter-1lsland Steam Navigation Co., 22 Haw. 66, 69 (Haw.
Terr. 1914). To establish negligence, the plaintiff nust show
"[f]irst, a breach of duty which defendant owed to him second, a
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negl i gent breach of that duty; and, third, injuries received
thereby resulting proximately fromthat breach of duty." Gace
v. Kumal aa, 47 Haw. 281, 292, 386 P.2d 872, 879 (1963) (citation
and internal quotation mark omtted).

As noted above, HRS § 431:10C 306(e)(2)(C) applies to
conduct that occurs while a person is naintaining, operating, or
using a notor vehicle. Wile Spencer Hones' alleged actions and
om ssi ons suggest the conpany was negligent in its nmaintenance,
operation, and use of the water tanker truck, its acts and
om ssions do not rise to the I evel of gross negligence or other
conduct warranting punitive damages. The Uys did not put forth
cl ear and convi ncing evi dence that Spencer Hones acted with "a
positive el ement of conscious wongdoi ng" (Msaki, 71 Haw. at 7,
780 P.2d at 571) or conducted itself in a nmanner as to "raise the
presunption of a conscious indifference to consequences."”

Masaki, 71 Haw. at 17, 780 P.2d at 575. W therefore hold that
the circuit court did not err with regard to HRS § 431: 10C
306(e)(2) (0.

Therefore, the circuit court did not err in granting
summary judgnent in favor of Spencer Honmes on the Uys' bodily
injury clains because neither HRS § 431: 10C 306(e) (1) nor HRS
§ 431:10C 306(e)(2)(C) applied to Spencer Hones.

B. The circuit court did not err in granting Spencer Hones
nmotion for judgnment notw thstanding the verdict in
regard to the Uys' claimfor punitive damages.

The Uys contend the circuit court erred by granting
Spencer Hones' notion for judgnent notw t hstandi ng the verdict
with regard to the jury's award of punitive danages because when
considering the evidence and reasonable inferences in the |ight
nost favorable to the Uys, Spencer Honmes' enployees were grossly
negligent. The Uys contend Spencer Hones' adm ssion that the
operation of the water tanker truck by an untrai ned person woul d
be a public threat and the history of vehicle thefts from Spencer
Hones' job sites constituted evidence of Spencer Hones
"conscious wongdoing . . . ." The Uys further contend Spencer
Hones knew its enpl oyees' alleged practice of |eaving the key in
the water tanker truck ignition was "wong, and dangerous" and
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therefore "ma[de] up that story"” that a search for the driver
with the water tanker truck key ensued whenever workers were
assigned the task of spraying down the job site.

Spencer Hones' alleged failure to maintain the | ock on
the water tanker truck or to ensure that it was |ocked, hire a
security guard, fence or gate its construction site, or otherw se
prevent theft of its vehicles constitutes evidence of negligence
and a failure to act reasonably in maintaining the Wi kapu
construction site. As stated supra, however, an award of
punitive danages mnmust be supported by nore than evi dence of
negl i gence; an award of punitive damages requires evidence of a
"positive el enment of conscious wongdoing" (Masaki, 71 Haw. at 7,
780 P.2d at 571) on the part of the defendants or evidence that
t he def endants conducted thenselves in a manner as to "raise the
presunption of a conscious indifference to consequences."”

Masaki, 71 Haw. at 17, 780 P.2d at 575. The evi dence presented
by the Uys did not support an inference that Spencer Hones
conduct included a positive elenment of consci ous wongdoi ng and
therefore fell short of the | evel of egregious conduct for which
punitive danmages coul d be awarded.
C. The circuit court did not err with regard to its
evidentiary rulings.

The Uys have not established that the circuit court
erred in its application of HRE Rul e 403. They contend that the
circuit court prohibited themfrom presenting evi dence supporting
their reasons for bringing the case when it denied the Uys
request to present the Allstate letter. The Uys contend that
they filed the suit because the offer fromAllstate ($18, 866. 08)
woul d cover only a small portion of the projected costs of fixing
the damage to their honme, according to the Badua Estimate
($119, 790.90) and Sohn Estinmate ($127, 423.14).

The Uys contend that the circuit court "conmpounded its
error by permtting defense counsel to inply, w thout any factual
basis, that [the Uys] were greedily attenpting to 'double dip" by
collecting a judgnment, only to allow their house to slide into
forecl osure, while abundant coll ateral sources of funds existed
with which [the Uys] could have fixed their hone and paid their
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nort gage” and preventing the Uys fromadmtting evidence "to
denonstrate their real reasons for resorting to a lawsuit[.]"

The Uys have not established that the circuit court
abused its discretion in applying HRE Rul e 403. See Tabi eros V.
dark Equip. Co., 85 Hawai ‘i 336, 351, 944 P.2d 1279, 1294
(1997) .

The Uys contend that the circuit court erred by
permtting cross-exam nation concerning the Uys' hone insurance
for the purpose of establishing bias, interest, or notive in
filing their conplaint because such evidence was "conpl etely
irrelevant and highly prejudicial, requiring reversal." The Uys
argue that "evidence of collateral sources of funds available to
a plaintiff in a lawsuit, such as insurance proceeds, have been
deened irrelevant and inadm ssible . . . to prove bias, interest
or notive."

Spencer Hones contends that the circuit court did not
err in allow ng Spencer Honmes' cross-exam nation of the Uys with
regard to their hone insurance because the cross-exam nation
concerned the Uys' failure to mtigate damages prior to trial and
that the Uys opened the door to the topic of mtigation damages.
Spencer Hones contends that its cross-exam nation regarding the
Uys' insurance sources of funds was a defense against the Uys
assertion that they could not accept the offer to purchase their
home "[b] ecause the house is not fixed."

The circuit court allowed Spencer Homes' cross-
exam nation in regard to the Uys' hone insurance because it
wanted "to give defense counsel sonme |eeway into follow ng up as
far as bias, interest, and notive."

HRE Rul e 411 provides:

Rule 411 Liability Insurance. Evi dence that a person
was or was not insured against liability is not adm ssible
upon the issue whether the person acted negligently or
ot herwi se wrongfully. This rule does not require the
excl usi on of evidence of insurance against liability when
of fered for another purpose, such as proof of agency,
owner ship, or control, or bias or prejudice of a witness.

The circuit court's ruling to admt evidence of the
Uys' honme insurance pursuant to HRE Rule 411 did not constitute
reversible error because it went to the issue of mtigation of
damages. See State v. Taniguchi, 72 Haw 235, 239, 815 P.2d 24,
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26 (1991) ("[T]the decision belowis correct [and] it nust be
affirmed by the appellate court even though the |ower tribunal
gave the wong reason for its action.").

Moreover, "[t]he 'collateral source rule,' in general,
provi des that benefits or paynents received on behalf of a
plaintiff, froman independent source, will not dimnish recovery

fromthe wongdoer.” Bynumyv. Magno, 106 Hawai ‘i 81, 86, 101
P.3d 1149, 1154 (2004) (footnote omtted). The collateral source
rule did not prohibit Spencer Honmes' cross-exam nation of the Uys
with regard to their insurance because it was not conducted for

t he purpose of dimnishing the Uys' recovery, but rather to
address the Uys' failure to mtigate damges.

D. The circuit court did not err in granting Spencer
Homes' notion for a directed verdict JMOL on stigma
damages.

The Uys contend that the circuit court erred in
granting Spencer Homes' notion for a directed verdict JMOL on
stigma damages because (1) the "lowball" offer on their house
that was "contingent upon the hone being repaired to seller
satisfaction” and (2) Carnelita' s testinony as an expert in real
estate constituted substantial evidence that the Uys' "hone
suffered a permanent stigna from bei ng cracked open by a water
tanker [truck]." The Uys argue "[e] xpert appraiser testinony was
not necessary to establish stigna damages” because Hawai ‘i | aw
requires experts only in "medical and | egal nal practice cases.”
The Uys al so argue that the issue of stignma damages shoul d have
gone to the jury because the "actual events supply evidence of
val ue. "

Spencer Hones argues that the circuit court did not err
in granting Spencer Honmes' notion for JMOL on stignma damages
because the Uys "failed to prove the existence or val ue of any
stigma damage to their house associated with the subject
accident[.]" Spencer Honmes argues that the Uys "failed to neet
their burden of proving permanent, irredeemabl e danage to their
property . . . [and] failed to prove that there will be any
| asting stigma damage or dimnution of value after the property
is repaired.”
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The circuit court granted Spencer Homes' notion for a
directed verdict on stigma danmages because it found "no evidence
that |ingering negative public perception would exist even after
the house is fully repaired and there is no evidence for
di m nution of value after the property is repaired[;] . . . no
experts or appraisers testified as to stigma[;] . . . no
conparisons to a simlarly damaged honme[;] . . . no opinion as to
t he amount of stigma that existed or the nethods used to
determne stigma[;] . . . [and Carnelita's] testinony cannot
establish stigna because she was not qualified as an expert on
this issue . . . [and] had no prior experience or know edge
regardi ng stigma or danaged hones."

Because no Hawai ‘i cases specifically address "stigm"
damages, we | ook to other jurisdictions for guidance. The
plaintiffs in Bradley v. Arnstrong Rubber Co., 130 F.3d 168 (5th
Cr. 1997) brought clainms against a tire conpany for nuisance,

trespass, strict liability, and negligence, alleging that the
conpany "bl ew carbon black onto their properties and introduced a
pl unme of petrol eum naphtha into the soil and water under their
properties.” Bradley, 130 F.3d at 170. The plaintiffs argued
that they were entitled to damages because even though the
defendant tire conpany agreed to conplete renedi ation, the

conpl eted renedi ation could take twenty years and woul d not
renove all of the contam nation and thus the value of their hones
significantly decreased and suffered from"market stigm" as a
result of the contamnation. 1d. at 171-72. The Bradley court
hel d that the "phenonenon of 'market stigma' is a reduction in
mar ket price caused by the public's fear of contam nated
property, which lingers even after contam nation has been
remediated.” [1d. at 175. In interpreting Mssissippi |law, the
Bradl ey court held that stigma danages were recoverabl e when the
subj ect property was permanently and physically injured and there
is convincing evidence of market stigma. 1d. at 176. The
Bradl ey court further held that the plaintiffs failed to produce
sufficient evidence to sustain their claimfor stignma danages
because their "expert provided no estimte of the anount by which
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t he val ue of the hones was reduced” and therefore they did not
prove the dimnution value with reasonable certainty. 1d.

| n anot her contam nation case, Wal ker Drug Co. v. La
Sal Gl Co., 972 P.2d 1238 (Utah 1998), plaintiffs brought clains
for nuisance and trespass against two oil conpanies all eging
"that gasoline mgrated underground from service stations owned

by defendants . . . to properties owned [by the plaintiffs]."
Wal ker Drug Co., 972 P.2d at 1241. The plaintiffs alleged that
t he gasoline "contam nated the groundwater and soil . . . [and]

damaged the value of all three [of the plaintiffs'] properties
and i npinged upon their ability to use their properties as
collateral for aloan.” |1d. The plaintiffs sought "stigma
damages for an alleged decrease in the market value of" one of
their properties. |1d. at 1247. The Utah Suprene Court defined
stigma damages as damages that "conpensate for loss to the
property's nmarket value resulting fromthe |ong-termnegative
perception of the property in excess of any recovery obtained for
the tenporary injury itself.” 1d. at 1246. The Wil ker Drug Co.
court held that stigma danages are recoverable "when a plaintiff
denonstrates that (1) defendants caused some tenporary physica
injury to plaintiff's land and (2) repair of this tenporary
injury will not return the value of the property to its prior

| evel because of a lingering negative public perception.” 1d. at
1247. The court held that the issue of stignma damages shoul d
have been submtted to the jury because the testinonies offered
by the plaintiffs' w tnesses were "the best evidence avail abl e
for proving stigma danages given the circunstances.” |d. at
1248.

In Bartleson v. United States, 96 F.3d 1270 (9th G r
1996), plaintiffs brought suit against a mlitary base all eging
per manent nui sance and seeki ng danages for stigma to their
properties allegedly caused by the mlitary base's "live fire
exercises . . . ." Bartleson, 96 F.3d at 1272. The Ninth
Circuit held that "the district court correctly allowed the
plaintiffs to proceed on a permanent nui sance theory" on their
damages claimfor "the dimnution in their property values due to
stigma caused by the past shelling of their properties and the
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uncertainty regarding future shelling and the possible presence
of unexpl oded shells on the properties.” 1d. at 1275. The court
hel d that the permanent nui sance theory was appropriate

"[ b] ecause the artillery range is an instrunent of the governnent
that cannot be enjoined, like a public utility, and the shelling
activities wll continue[.]" [1d. at 1276.

We find these authorities instructive and therefore
hold that to sustain a claimfor stigma danages, a plaintiff nust
produce convinci ng evidence that the defendant caused injury to
the plaintiff's real property, and renediation will not return
the value of the property to its prior |evel because of a
I ingering negative public perception. W also hold that the best
avai l abl e evidence is sufficient to send the issue of stigna
damages to a jury; expert testinmony is not required.

In the instant case, Carnelita testified that Eustaquio
purchased their hone in 2005; the Uys received only one offer of
$375,000 i n Novenber 2009 and did not accept it because it was
contingent on the conpletion of the repairs on the house and they
had not fixed the house; a "conparable" hone sold for $620, 000;
the real estate market "was at rock bottonmt in Novenber 2009 but
had i nproved since;, Carnelita had not attenpted to sell the Uys
house since Novenber 2009; and the damages to the Uys' house had
worsened in the four and a half years since the accident.

LaPrade testified that his recomrended repairs would correct al
accident-rel ated damage and restore the house to its pre-accident
condi tion.

The circuit court did not err in granting Spencer

Hones' notion for JMOL on stigma danages because Carnelita's
testinmony did not constitute the best avail abl e evi dence that
even if repairs were conpleted, the value of the Uys' property
would not return to its pre-water tanker truck accident |evel due
to a lingering negative public perception.
E. The circuit court erred in enforcing the HRCP Rul e 68

of fer.

The Uys contend the circuit court erred by enforcing
t he $50, 000 of fer made pursuant to HRCP Rul e 68 by Spencer Hones

and | nokuma because the offer "was unenforceable . . . ; it
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failed to bring finality, and it violated public policy.” The
Uys argue that the offer was unenforceabl e because it "did not
fully and conpletely resolve the claimor clains to which the
of fer was directed" and was anbi guous and | acked finality and

thus was illusory. The Uys felt the offer was void as a matter
of public policy because it was conditioned on "the acceptance of
the offer by the other Plaintiff" and therefore was illusory.

The Uys contend the circuit court erred in enforcing the offer
because the final judgnment awarded the Uys was $54, 607.43, nore
t han the $50, 000 offer.

Spencer Hones argues that the HRCP Rule 68 offer is
enf orceabl e because Spencer Hones and | nokuma were held |iable
for 30% and 5% of the repair damages awarded to the Uys,
respectively, and therefore, "[e]ven if the punitive damages
awar ded agai nst Spencer Honmes is kept in the mx, the total jury
award attributable to Spencer Hones and [Inokuma] is only
$32, 375. 00, or $17,625.00 | ess than the $50,000.00 offer
settlenment.” Spencer Honmes al so argues that the ternms of the
of fer were "clear, unanbi guous, and final."

It is undisputed that defendants Spencer Homes and
| nokuma nade a joint offer of settlenment to the Uys in the anount
of $50, 000, inclusive of all costs and attorneys' fees accrued
through the time of the settlenent.

The circuit court entered its Final Judgnment in favor
of the Uys and against all defendants and specified that al
defendants were jointly and severally liable to the Uys in the
amount of $42,500 for property damage, and that |nokuma was
individually liable for punitive danages in the anount of $5, 000.
The circuit court awarded the Uys $12,107.43 in costs, the anount
that the Uys sought for costs incurred up to May 19, 2011, the
date of the settlenent offer. Because the circuit court did not
i nclude the Uys' pre-offer costs in its calculation, it concl uded
that the Uys' judgnent was for $47,500 and therefore that |nokuma
and Spencer Hones were entitled to recover costs accrued after
the date of their $50,000 settlenment offer pursuant to HRCP Rul e
68.

HRCP Rul e 68, provides, in pertinent part:
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Rul e 68. OFFER OF SETTLEMENT OR JUDGMENT

At any time more than 10 days before the trial begins,
any party may serve upon any adverse party an offer of
settlement or an offer to allow judgment to be taken agai nst
either party for the noney or property or to the effect
specified in the offer, with costs then accrued. . . . If
the judgment finally obtained by the offeree is not nore
favorabl e than the offer, the offeree nust pay the costs
incurred after the making of the offer.

(Enmphasi s added.)

An of fer made pursuant to HRCP Rul e 68 includes the
costs accrued up until the date of the settlenent offer, and
t heref ore when determ ni ng whether a final judgnent is nore
favorable than the offer, a court should include the pre-offer
costs awarded in its calculation. See, e.g., Marek v. Chesny,
473 U.S. 1, 7 (1985) (holding that post-offer costs should not be
included in the cal cul ati on nade pursuant to Federal Rul es of
Cvil Procedure (FRCP) Rule 68°; Bell v. Bershears, 92 S. W 3d
32, 37 (Ark. 2002) (holding that pre-offer costs should be
considered in determ ning whether the judgnent exceeds the offer
made pursuant to Arkansas Rules of Civil Procedure Rule 68)1'° 20
Am Jur. 2d Costs 8 17 (providing that costs and attorneys' fees
incurred prior to an offer should be included in the cal cul ation

® FRCP Rule 68 is very simlar to HRCP Rule 68. It provides, in

pertinent part:

(a) Making an Offer; Judgment on an Accepted Offer. At |east
14 days before the date set for trial, a party defending
against a claimmy serve on an opposing party an offer to
al l ow judgnment on specified terms, with the costs then
accrued.

(d) Paying Costs After an Unaccepted Offer. |If the judgnment
that the offeree finally obtains is not nore favorable than
the unaccepted offer, the offeree nust pay the costs
incurred after the offer was made.

10 Arkansas Rules of Civil Procedure Rule 68 ("OFFER OF JUDGMENT")i s
al most identical to that of HRCP Rule 68

At any time more than 10 days before the trial begins, a
party defendi ng against a claimmay serve upon the adverse
party an offer to allow judgment to be taken against him for
the money or property or to the effect specified in his
offer, with costs then accrued. . . . If the judgment
exclusive of interest fromthe date of offer finally
obt ai ned by the offeree is not more favorable than the
offer, the offeree nust pay the costs incurred after the
maki ng of the offer.
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used to determ ne whether the judgnment obtained was nore
favorable than the rejected offer).

The circuit court erred because it did not include the
pre-of fer costs awarded to the Uys in its calculation used to
det ermi ne whet her the judgnment obtained was nore favorable than
the rejected offer. Excluding the punitive damages assessed
agai nst | nokuma, the Uys' final judgnent was for $54,607.43 and
therefore the circuit court's awards of costs to | nokuma and
Spencer Hones pursuant to HRCP Rul e 68 nust be vacat ed.

I1'l. Spencer Homes' cross-appeal

On cross-appeal, Spencer Hones contends that the
circuit court erred by denying Spencer Honmes' notion for JMOL
that it owed no duty to the Uys and by finding a special
rel ati onship on behalf of Spencer Hones and | nokuma to "protect
[the Uys] fromthe crimnal acts of third parties.”™ Spencer
Hones contends that no special relationship existed between
itself and either the m nor defendants or the Uys and therefore
j udgnment that they owed no duty to the Uys was proper as a nmatter
of |aw.

The Uys contend that "Spencer Hones' duty did not flow
froma special relationship, but rather, fromits creation of
foreseeabl e, and serious, harmin the storage of its heavy
vehi cul ar equi pnent in and around its job site.” The Uys argue
that the circuit court did not err in denying Spencer Homnes
notion for JMOL on the issue of duty because as "the owner of a
52,000 pound [water tanker truck], stored on a lot with a history
of vehicle theft, and subject to rolling away (unless an unmarked
yel l ow val ve switch is set)," Spencer Honmes shoul d have taken
"reasonabl e steps to avoid the foreseeable serious injury and
damage which could flow fromthe m sappropriation and m suse of
its [water tanker truck]."

The "general rule is that a person does not have a duty
to act affirmatively to protect another person fromharm" Lee
v. Corregedore, 83 Hawai ‘i 154, 159, 925 P.2d 324, 329 (1996).

1 Not hing in HRCP Rul e 68 supports Spencer Homes' argunent that the

circuit court's awards of costs to Spencer Homes and | nokuma shoul d be
affirmed because the jury found them responsible for only 30% and 5% of the
repair damages, respectively.
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Exceptions to this general rule exist where there is a "special
rel ati onshi p" between a "defendant and either the third person
who may threaten harmor the party who is the [potential] victim
of the harn{.]" Knodle v. WiKkiki Gateway Hotel, Inc., 69 Haw.
376, 386, 742 P.2d 377, 384 (1987). "In determ ning whether such
a relationship exists, this court |ooks to section 314A of the
Rest at enent (Second) of Torts, which sets forth a non-excl usive
list of 'special relationships' upon which a court nay find a
duty to protect.” Maguire v. Hilton Hotels Corp., 79 Hawai ‘i

110, 113, 899 P.2d 393, 396 (1995). The Restatenent (Second) of
Torts 8§ 314A (1965) provides:

(1) A common carrier is under a duty to its passengers to
t ake reasonabl e action

(a) to protect them agai nst unreasonable risk of physica
harm and

(b) to give themfirst aid after it knows or has reason to
know that they are ill or injured, and to care for them
until they can be cared for by others.

(2) An innkeeper is under a simlar duty to his guests.

(3) A possessor of |and who holds it open to the public is
under a simlar duty to nmembers of the public who enter in
response to his invitation.

(4) One who is required by law to take or who voluntarily

t akes the custody of another under circunmstances such as to
deprive the other of his normal opportunities for protection
is under a simlar duty to the other.

In addition to this non-exclusive |ist, other special
rel ati onshi ps may exi st because "[w hether a person owes anot her
a duty reasonably to protect the other fromforeseeable harmby a
third person depends upon whether the circunstances warrant the
i mposition of such a duty.” Doe Parents No. 1 v. State, Dep't of
Educ., 100 Hawai ‘i 34, 71, 58 P.3d 545, 582 (2002).

In Cruz v. Mddl ekauff Lincoln-Mrcury, Inc., 909 P.2d
1252 (U ah 1996), the Utah Suprene Court identified the follow ng
"special circunstances” under which "key-in-ignition" cases have
been permtted to go forward:

(1) significant crimnal activity in the area in which the
vehicle was left, (2) prior thefts of the defendant's
vehicles, (3) irresponsible or reckless nature of people
frequenting the area, (4) lack of surveillance of the
vehicle, (5) vehicle left for extended period of time, and
(6) type and size of vehicle uniquely attractive or capable
of inflicting serious damages.
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Cruz, 909 P.2d at 1255-56 (citations omtted).

The Cruz court also noted that "[o]ther special
ci rcunst ances include the vehicle's access to public highways,
its accessibility to the public, its operational condition, and
the tinme of day or night the vehicle was taken." [d. at 1256.

The plaintiffs in Cruz suffered serious injuries and
the death of their unborn child when they were struck by a
vehi cl e that had been stolen froma car dealership. [d. at 1253.
The plaintiffs brought suit against the car deal ership alleging
that "it was foreseeable that its thief-operated cars would be
reckl essly or negligently driven and cause injury and death to
menbers of the public.”™ [1d. 1In concluding that the trial court
correctly denied the car dealership's notion to disn ss because
the issue of foreseeability should have been determ ned by the
jury, the Cruz court expl ai ned:

Obvi ously a vehicle is nore likely to be stolen if it
unl ocked and its key is in its ignition. However, the
Cruzes point to other conditions that significantly
increased the likelihood of the theft. These include the
numerous prior thefts of M ddl ekauff's key-in-ignition cars,
the public's unlimted access to the cars, M ddl ekauff's
management policy of leaving keys in the ignitions of cars
parked for lengthy periods of time in a conmmercial area, the
cars' location permtting their unobstructed exit, and

M ddl ekauff's |lack of surveillance or security, even during
eveni ng hours. If these unusual circumstances can be
proved, a fact finder could determ ne that the theft was
foreseeabl e.

is

The foreseeability of the theft alone, however, does
not create a duty by M ddl ekauff to the Cruzes. The duty
arises only if it was also foreseeable that M ddl ekauff's
t hi ef -operated cars would be recklessly or negligently
driven and cause injury and death to menmbers of the public.
The Cruzes allege that it was foreseeable "that a thief who
t ook one of M ddl ekauf[f]'s cars would attenpt to evade
capture by fleeing a police officer at high speed, which
would result in a serious accident to an innocent notorist."”
Ot her courts have observed that thief-driven vehicles often
collide with third parties, causing injury and death. A
thief primarily concerned with avoiding detection and arrest
may disregard traffic | aws, endangering pedestrians and
motorists alike. Also relevant in this case is the
relatively short tinme-a few hours at nost-between the theft
of the car and the accident injuring the Cruzes.

Id. at 1256 (footnote and citations omtted).

We find Ctuz highly instructive and applicable. It was
foreseeabl e that Spencer Homes' water tanker truck could be
stolen if neasures were not taken to prevent theft, and that if
stolen, the thief was likely to have difficulty driving the water
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tanker truck safely, and therefore that menbers of the public
woul d be at risk of incurring damages and/or suffering injuries.
Qur conclusion is supported by the follow ng circunmstances: (1)
a Jeep and a flat-bed truck had been stolen from Spencer Hones
construction site prior to the accident; (2) at night, the water
tanker truck was stored in an unlit, unfenced, and unguarded area
within the construction site; (3) the doors of the water tanker
truck either did not |ock or were broken on the night of the
acci dent, and Spencer Homes did not have a policy requiring
drivers to | ock the doors of heavy equi pnent; (4) Spencer Hones
representatives testified that the water tanker truck posed a
danger when driven by untrained drivers due to its size and
wei ght; and (5) the water tanker truck was stored in area easily
accessible by the public via public roads and in close proximty
to residences.

We hold that the circuit court did not err in denying
Spencer Hones' notion for JMOL on the issue of duty because the
imposition of a duty is warranted under the circunstances of the
i nstant case. Spencer Hones was negligent for |eaving the keys
to the water tanker truck easily accessible to thieves, whether
inthe ignition or nmerely in the truck and regardl ess of whether
Spencer Hones had a policy prohibiting its enpl oyees from doing
so. W therefore affirmthe circuit court's denial of Spencer

Hones' notion for JMOL on the issue of duty.
V. I nokuma's cross-appeal
On cross-appeal, Inokuma contends that the circuit

court erred by: (1) denying Inokuma's notion for JMOL as to the
i napplicability of HRS 8§ 663-41; (2) denying |Inokuma's notion for
JMOL as to the inexistence of her legal duty to control the
intentional crimnal conduct of MK, MR, and K R; and (3)
denying I nokuma's notion for JMOL on the issue of punitive
damages.

A The circuit court did not err in denying |Inokuma's
nmotion for JMOL with regard to her liability under HRS
§ 663-41.

| nokuma contends that the circuit court erred by
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denying her notion for JMOL under HRCP Rul e 50(a) because
i nadequat e evi dence supported the finding that |nokuma violated
HRS § 663-41. | nokunma argues that there was no evidence that she
provi ded al cohol to mnors or knew that the mi nors were consum ng
al cohol at her honme as required to find a violation of HRS § 663-
41(a) (1) and (2). |Inokuma contends the circuit court's error was
conmpounded by the phrase "acts knowingly” in jury instruction No.
41 because "acts knowi ngly" is not included in HRS § 663-41.
| nokuma al so contends that there was insufficient evidence to
establish that the m nor defendants were intoxicated when they
abandoned the water tanker truck so as to neet a requirenent
under HRS § 663-41.

Both MK and MR testified that on the weekends
during the fall of 2007, they drank al cohol at the |Inokuna
resi dence, the al cohol was know ngly supplied by Inokuma, and
soneti nes | nokuma drank al cohol with them MR also testified
that at the tinme of the water tanker truck accident, his |evel of
intoxication was a "[t]en out of ten." MK testified that on a
scale of one to ten, his level of intoxication at the |Inokuma
resi dence after m dnight on the norning of the accident was a
“ten or 11 . "

When reviewing a notion for JMOL under HRCP Rul e 50,
"the evidence and the inferences which may be fairly drawn
t herefrom nust be considered in the Iight nost favorable to the
nonnovi ng party and [the] notion nay be granted only where there
can be but one reasonabl e conclusion as to the proper judgnent."
Kramer v. Ellett, 108 Hawai ‘i 426, 430, 121 P.3d 406, 410 (2005)
(internal quotation nmarks omtted) (quoting Nelson v. University
of Hawaii, 97 Hawai ‘i 376, 393, 38 P.3d 95, 112 (2001)).

The circuit court did not err in denying |Inokuma's
notion for JMOL because MK and MR 's testinonies indicate that

there is nore than one reasonabl e concl usion as to whet her

| nokuma was |iable under HRS 8§ 663-41(1) for furnishing or
provi di ng al cohol to mnors who becane intoxicated and caused
damage to the Uys' property.
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B. The circuit court did not err in denying |Inokuma's

notion for JMOL on the issue of duty.

| nokuma al so contends that the circuit court erred by
denying her notions for JMOL as to the inexistence of a |egal
duty obligating her to control the behavior of MK, MR, and
K.R and for a finding that the intentional crimnal conduct of
the three young nmen constituted a supersedi ng cause of the Uys
damages. At the hearing where I nokuna raised the notions, she
argued that no special relationship existed between herself and
the three young nmen because "[s] he was never their |egal
guardi an, never their adopted parent, never agreed to supervise
themor anything like that[,]" and that even if Inokuma was
negl i gent, her negligence was passive and therefore superseded by
the intentional crimnal conduct of the three young nen.

As noted above, in determ ning whether a speci al
"relationship exists, this court |ooks to section 314A of the
Rest at enent (Second) of Torts,"” Maguire, 79 Hawai ‘i at 113, 899
P.2d at 396, which provides in relevant part:

(4) One who is required by law to take or who voluntarily
takes the custody of another under circunstances such as to
deprive the other of his normal opportunities for protection
is under a simlar duty to the other.

(Enmphasi s added.)
Comment (b) to section 314A provides:

This Section states exceptions to the general rule, stated
in 8 314, that the fact that the actor realizes or should
realize that his [or her] action is necessary for the aid or
protection of another does not in itself impose upon him|[or
her] any duty to act. The duties stated in this Section
arise out of special relations between the parties, which
create a special responsibility, and take the case out of
the general rule. The relations listed are not intended to
be exclusive, and are not necessarily the only ones in which
a duty of affirmative action for the aid or protection of
anot her may be found. . . . The | aw appears, however, to be
working slowly toward a recognition of the duty to aid or
protect in any relation of dependence or of mutual
dependence.

(Enmphasi s added.)

As discussed supra, it is reasonable to conclude, based
on the testinonies of MR and M K., that |nokuna habitually
permtted, and perhaps even encouraged, MR and MK to drink
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her al cohol to the point of intoxication at the |Inokuna
residence. It is also reasonable to conclude that once
i nt oxi cated, the young nmen becane dependent on |nokuma because
they "were deprived of their normal opportunities for protection”
and therefore I nokuma had a duty to protect themfromharmand to
prevent them from harm ng others. Restatenent (Second) of Torts
8§ 314A(4). The circuit court did not err in denying |Inokuma's
notion for JMOL on the issue of duty.
C. The circuit court did not err in denying |Inokuma's

nmotion for JMOL on punitive danmages.

| nokuma's third contention is that the Uys failed to
present clear and convincing evidence to support an award of
punitive danmages agai nst I nokuma and that the jury's assessnent
shoul d be set asi de.

As di scussed supra, to sustain a claimfor punitive
damages,

[t]he plaintiff must prove by clear and convincing evidence
that the defendant has acted wantonly or oppressively or
with such malice as inplies a spirit of mi schief or crimnal
indifference to civil obligations, or where there has been
some wil ful m sconduct or that entire want of care which
woul d raise the presunmption of a conscious indifference to
consequences.

Masaki, 71 Haw. at 16-17, 780 P.2d at 575 (enphasis added).

At trial, both MK and MR testified that they drank
al cohol in the living roomof the Inokuma residence on the night
prior to the norning of the accident. MK was seventeen at the
time of the accident and MR was fifteen. MK testified that
while they were drinking, Inokuma canme out of her bedroom wal ked
through the living roomand past the group, went into the kitchen
to get a glass of water, and then went back to her bedroom MR
testified that he believed | nokuna was hone while they were
dri nki ng because her bedroom |ight was on when they got there.
MR also testified that while in the living roomof the |Inokuma
resi dence, the youths were drinking vodka and rum out of I|iquor
bottles, and that they drank there for a few hours with the
lights on while watching TV and were not trying to be quiet.

Addi tionally, both young nen testified that they regularly drank
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al cohol that belonged to I nokuma at the Inokuma residence on the
weekends during the fall of 2007, and I nokuma either served them
t he al cohol or gave them perm ssion to hel p thenselves to

| nokuma' s al cohol. A reasonable jury could have found, based on
the testinonies of MK and MR, that the Uys presented clear
and convinci ng evidence that | nokuna exhibited crim nal
indifference to civil obligations by recklessly permtting MK
and MR to possess intoxicating liquor while at the |Inokuna
residence in violation of HRS § 712-1250.5 (Supp. 2006), which
provi des, in pertinent part:

§712-1250.5 Pronmoting intoxicating liquor to a person
under the age of twenty-one. (1) A person . . . commits the
of fense of pronoting intoxicating liquor to a person under
the age of twenty-one if the person knowi ngly:

(b) Permits a person to possess intoxicating |liquor
whil e on property under his control, and the
person possessing the intoxicating liquor is a
person under the age of twenty-one.

(3) The fact that a person engaged in the conduct
specified by this section is prima facie evidence that the
person engaged in that conduct with know edge of the
character, nature, and quantity of the intoxicating |iquor
possessed, distributed, or sold.

(4) Pronoting intoxicating liquor to a person under
the age of twenty-one is a mi sdenmeanor.

We therefore hold that the circuit court did not err in
denying I nokuma's notion for JMOL on the issue of punitive
damages and affirmthe circuit court's award of punitive damages
agai nst | nokuna.

V. CONCLUSI ON

Therefore, I T | S HEREBY ORDERED t hat the Novenber 14,
2013 "Third Amended Final Judgnent,"” entered in the Grcuit Court
of the Second Circuit is vacated in part and affirnmed in part.

We vacate the parts of the "Third Anended Fi nal Judgnent™
awar di ng costs to Spencer Honmes and | nokuma. W affirmthe
circuit court in all other respects. The Septenber 28, 2012
"Order Denying Spencer Hones Inc.'s Mdtion for Judgnent as Matter
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of Law t hat Defendant Spencer Honmes Omes No Duty to Plaintiffs,”
also entered in the Crcuit Court of the Second Circuit is
af firmed.

DATED: Honol ul u, Hawai ‘i, My 29, 2015.
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