NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

NO. CAAP-14- 0000596
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

I N THE | NTEREST OF AA

APPEAL FROM THE FAM LY COURT OF THE THIRD CIRCUI T
H LO DI VI SI ON
(FC-S NO. 11-0042)

SUMMARY DI SPOSI TI ON. ORDER
(By: Fol ey, Presiding Judge, Fujise and G noza, JJ.)

Mot her - Appel | ant (Mt her) appeals fromthe O der
Term nating Parental Rights of Mther, filed on February 26,
2014, in the Famly Court of the Third Crcuit (famly court),?
which term nated Mother's parental rights to her child, AA

On appeal, Mdther contends (1) the famly court erred
by failing to appoint counsel for Mther when the famly court
granted Petitioner-Appellee State of Hawai ‘i, Departnent of Human
Services (DHS) tenporary custody of AA;, (2) the famly court
erred by termnating Mdther's parental rights less than two
mont hs prior to her release fromincarceration; (3) DHS failed to
prove that Mt her would not be able to provide a safe famly hone
within a reasonable period of time; and (4) the famly court
erred by termnating Mdther's parental rights instead of
requiring DHS to make a good faith effort at eval uating
guardi anshi p for AA

1 The Honorable Ant hony K. Barthol omew presided.
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Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resolve Mother's points of error as follows:

(1) Mother cites to Ilnre T.M, 131 Hawai ‘i 419, 319
P.3d 338 (2014), and contends that the famly court erred by
failing to appoint counsel for Mdther after the famly court
granted DHS Petition for Tenporary Foster Custody.

In Inre T.M, the Suprene Court held that

in light of the constitutionally protected liberty interest
at stake in a term nation of parental rights proceeding, we
hol d that indigent parents are guaranteed the right to
court-appointed counsel in term nation proceedi ngs under the
due process clause in article I, section 5 of the Hawai ‘i
Constitution. We direct that upon the filing date of this
opinion, trial courts nust appoint counsel for indigent
parents upon the granting of a petition to DHS for tenporary
foster custody of their children.

Id. at 436, 319 P.3d at 355 (footnotes omtted).

In re T.M was issued by the suprenme court on
January 6, 2014. However, Mother had court-appoi nted counsel
since Cctober 4, 2011, long before Inre T.M was issued.
Moreover, Mother's reliance on Inre T.M to assert that she
shoul d have been appoi nted counsel as soon as the famly court
ordered tenporary foster custody of AA is msplaced, because this
aspect of the ruling inlnre T.M was expressly prospective.
| d.

Mor eover, al though Mot her was advised by the famly
court in this case that she was entitled to an attorney, and that
an attorney would be appointed if she could not afford one,

Mot her chose to delay submitting her application for appointnment
of counsel. The right to appointed counsel applies to indigent
parents. 1d. Mther was inforned on June 30, 2011, at the first
hearing on the Petition for Tenporary Foster Custody, that she
was entitled to court-appointed counsel if she could not afford
one, that she needed to conplete an application, and that if she
applied that day and qualified, an attorney woul d be appoi nted
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that day. Mdtther stated that she would continue with the
proceedi ng wi t hout counsel.

Upon continuation of the Tenporary Foster Custody
hearing on July 7, 2011, the famly court noted that Mdther had
not yet applied for court-appointed counsel, but Mther stated
that she was still discussing with her grandfather whether he
would like to help her retain counsel and that she was
confortable in the courtroomso it was okay. Thus, Mther again
opted to continue w thout court-appointed counsel.

Mot her did not conplete an application for court-
appoi nted counsel until Septenber 29, 2011, after DHS was granted
tenporary foster custody. Her request was approved and fil ed
shortly thereafter on October 3, 2011 and an Order Appointing
Counsel for Mdther was filed on Cctober 4, 2011. Thus, Mt her
was not deened indigent until Cctober 3, 2011, after she
subm tted her request for court-appointed counsel. Appointed
counsel was thereafter approved forthwith

Thus, the famly court advised Mdther of her right to
court - appoi nted counsel and appoi nted counsel inmmediately upon
Mot her' s subm ssion of her application and the determ nation that
she was indigent. Mther's first point of error is wthout
merit.

(2) and (3) There was clear and convi nci ng evi dence
that it was not reasonably foreseeable that Mther woul d becone
wlling and able to provide a safe famly honme for AA even with
t he assi stance of a service plan, within a reasonabl e period of
time, which shall not exceed two years fromthe date AA entered
foster care. Hawaii Revised Statutes (HRS) § 587A-33(a)(2)
(Supp. 2014).

Generally, the famly court possesses wi de discretion

in making its decisions and those decision[s] will not be
set aside unless there is a mani fest abuse of discretion
Thus, we will not disturb the famly court's decisions on

appeal unless the famly court disregarded rules or
principles of law or practice to the substantial detrinment
of a party litigant and its decision clearly exceeded the
bounds of reason.
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Fisher v. Fisher, 111 Hawai ‘i 41, 46, 137 P.3d 355, 360 (2006)
(quoting In re Doe, 95 Hawai ‘i 183, 189-90, 20 P.3d 616, 622-23
(2001)).

DHS filed a petition for Tenporary Foster Custody when
AA was seven (7) days old due to Mother testing positive for
anphetam nes at AA's birth and AA testing positive for exposure
to met hanphetam ne. AA entered foster care on July 7, 2011
Mot her's parental rights were term nated on February 6, 2014,
approximately two years and seven nonths after AA entered foster
care.

After this case was initiated and while it was pending,
Mot her was arrested on Septenber 26, 2011 for attenpted
met hanphetam ne trafficking in the 1st degree. Mther was
convicted of attenpted pronoting a dangerous drug and was
incarcerated for two years beginning on April 17, 2012. Carlene
G eenlee (Geenlee), a DHS social worker, testified that after
Mot her's rel ease fromincarceration in April 2014, she would
still need to conpl ete substance abuse treatnent, show that she
coul d sustain what she | earned in substance abuse treatnent for a
period of tinme, maintain sobriety for at |east six nonths, and
show a sense of stability in her living situation, including
enpl oynent and invol venent in the community. G eenlee estinmated
that with that additional six nonths, the case would need to be
open for a total of three and a half to four years.

At the tinme that Mother's parental rights were
term nated, DHS provided clear and convincing evidence that it
was not foreseeable that Mdther could provide a safe famly hone
within a reasonable period of time, even with the assistance of a
service plan, not to exceed two years fromthe date AA entered
foster care. Mdther contends that, under In re Doe, 100 Hawai ‘i
335, 345, 60 P.3d 285, 295 (2002), DHS should have waited until
Mot her was rel eased fromprison to allow her to meaningfully
participate in services. However, In re Doe al so recogni zes that
i ncarceration of a parent "[can] be considered al ong with other
factors and circunstances inpacting the ability of the parent to

4
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remedy conditions of abuse and neglect.” Id. (internal quotation
mar ks om tted).

G ven the circunstances in this case, the famly court
did not abuse its discretion by termnating Mther's parental
rights prior to her release fromincarceration

(4) Mother contends the famly court erred by
proceeding with a term nation of parental rights hearing instead
of requiring that DHS nmake a good faith effort to provide a
guar di anship over AA without term nation of Mther's parental
rights.

Mot her does not cite any statute or rule that mandates
DHS or the famly court to consider guardi anship w thout
term nation of parental rights when seeking to term nate parenta
rights. Rather, a permanent plan shall state whether adoption,
| egal guardi anship, or permanent custody is the goal. HRS
8§ 587A-32(a)(1) (Supp. 2014). The permanent plan shall docunent
"[a] conpelling reason why | egal guardianship or pernanent
custody is in the child' s best interests if adoption is not the
goal[.]" HRS § 587A-32(a)(3)(A) (Supp. 2014). The famly court
shall determne if the permanent plan is in the best interests of
the child and in reaching this determnation shall "[p]resune
that it is in the best interests of the child to be pronmptly and
permanent|ly placed with responsi ble and conpetent substitute
parents and famly in a safe and secure hone[.]" HRS § 587A-
33(a)(3)(A) (Supp. 2014). DHS stated that adoption was in the
best interest of AA and the evidence presented supported DHS
posi tion.

Nonet hel ess, DHS di d consider a guardianship for AA
On Decenber 9, 2013, the famly court entered an "Order Re:
Chapter 587A, H R S., as Anended," which stated that the
term nation of parental rights trial was continued to "allow for
a possible resolution by way of |egal guardi anship w thout
termnation of parental rights with the prospective guardi an
being the current resource parent, paternal Aunt[,]" and "[a]t
t he hearing on January 16, 2014, the parties either proceed with
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the termnation of parental rights hearing or go forward with the
| egal guardi anship w thout term nation of parental rights[.]"
Mot her testified that guardianship with and wi thout term nation
of Mother's parental rights was explained to Paternal Aunt at an
OChana Conference. However, when the parties appeared for the
term nation of parental rights hearing, DHS reported that
Pat ernal Aunt refused an arrangenment of guardi anship w thout
term nation of Mother's parental rights. Mdther in turn, did not
agree to a guardianship that would involve term nation of her
parental rights and Mother thus advised the famly court that she
was ready to proceed with the hearing to determ ne whet her her
parental rights would be term nated. Thus, although not
requi red, DHS did consider a guardianship w thout term nation of
Mot her's parental rights, but the arrangenent was not acceptable
to Paternal Aunt with whom AA was pl aced.

The famly court did not err by proceeding with a
term nation of parental rights hearing instead of requiring that
DHS nmake a good faith effort to provide a guardi anship w thout
term nation of Mdther's parental rights.

Therefore, I T IS HEREBY ORDERED t hat the Order
Term nating Parental Rights of Mdther, filed on February 26,
2014, in the Famly Court of the Third Grcuit is affirmed.

DATED: Honol ul u, Hawai ‘i, March 6, 2015.
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