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DI SSENTI NG AND CONCURRI NG GPI NI ON BY G NOZA, J.

| respectfully dissent fromthe magjority opinion in
regard to Defendant-Appellant Ted Dediveira's (Dediveira) point

of error involving the jury instructions in this case. In |light
of the charges as alleged by Plaintiff-Appellee State of Hawai ‘i
(State), the proceedings bel ow, and the record, | conclude that

the jury instructions were insufficient and that there is a
reasonabl e possibility that the instructional error nay have
contributed to Dediveira's conviction for Burglary in the First
Degree (Burglary 1) under Hawaii Revised Statutes (HRS) 8§ 708-
810(1)(c) (2014).

The follow ng standard applies with regard to appellate
review of jury instructions:

When jury instructions or the omi ssion thereof are at
i ssue on appeal, the standard of review is whether, when
read and considered as a whole, the instructions given are
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng. Erroneous instructions are presunptively
harnful and are a ground for reversal unless it
affirmatively appears fromthe record as a whole that the
error was not prejudicial. However, error is not to be
viewed in isolation and considered purely in the abstract.
It nust be examned in the light of the entire proceedings
and given the effect which the whole record shows it to be

entitled. In that context, the real question becomes
whet her there is a reasonable possibility that error m ght
have contributed to conviction. If there is such a

reasonabl e possibility in a crimnal case, then the error is
not harm ess beyond a reasonabl e doubt, and the judgment of
conviction on which it may have been based nust be set

asi de.

State v. N chols, 111 Hawai ‘i 327, 334, 141 P.3d 974, 981 (2006)
(citations, brackets and block format omtted).

The State's Conplaint against Dediveira alleged two
counts: (1) Burglary I; and (2) Assault in the Second Degree
(Assault Il1), in violation of HRS § 707-711(1)(b) (2014). For

the Burglary | charge, the State alleged that:

On or about the 7" day of April, 2012, in the City and
County of Honolulu, State of Hawaii, TED DEOLI VEIRA did
intentionally enter unlawfully in a building, to wit, the
resi dence of Anne Angyal . . . with intent to commt therein
a crime against a person or property rights, and did

reckl essly disregard the risk that the building was the
dwel i ng of another, and the building is such a dwelling
thereby commtting the offense of Burglary in the First
Degree, in violation of Section 708-810(1)(c) of the Hawai
Revi sed St at utes.
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(Emphasi s added.)®! For the Assault Il charge, the State charged
Dediveira as foll ows:

On or about the 7" day of April, 2012, in the City and

County of Honolulu, State of Hawaii, TED DEOLI VEIRA did

recklessly cause substantial bodily injury to Anne Angyal
thereby commtting the offense of Assault in the Second
Degree, in violation of Section 707-711(1)(b) of the Hawai
Revi sed St atutes.

(Enphasi s added.) Under HRS § 707-711(1), when substanti al
bodily injury is alleged, the State can all ege the defendant
caused such injury intentionally, know ngly, or recklessly.? The
State chose to charge the assault in this case using the
"reckl ess" standard.

Ded iveira argued bel ow and contends on appeal that the
Circuit Court should have instructed the jury that, because
Burglary | requires the "intent to conmt therein a crine," HRS
8 708-810(1) (enphasis added), the jury could not find himguilty
of Burglary | based on the acconpanyi ng assault charge, which the

State charged as Assault Il only under a reckless state of m nd
The State's position is that the manner in which it
charged the Assault Il is consistent with its theory of the case,

i.e. that DeQiveira intended to cause bodily injury to Angyal,
but was reckless with regard to the degree of injury Angyal
actual ly suffered.

1 HRS § 708-812.5 (2014) provides that "[a] person engages in conduct
"with intent to conmit therein a crime against a person or against property
rights' if the person formed the intent to commt within the building a crime
agai nst a person or property rights before, during, or after unlawful entry
into the building." (Enphasis added).

2 HRS § 707-711 provides in relevant part:

8§707-711 Assault in the second degree. (1) A person
commts the offense of assault in the second degree if:

(a) The person intentionally or knowi ngly causes
substantial bodily injury to another;

(b) The person recklessly causes serious or substantial bodily
injury to another;

(Emphasi s added.)
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The majority concludes that the Crcuit Court did not
err because inter alia Dediveira s proposed jury instruction
woul d have been inaccurate in that the jury could have relied on
the assault in convicting Dediveira of Burglary | if the jury
found that Ded iveira possessed an intentional state of mind in
commtting the assault. The mpjority points to HRS § 702-208
(2014), which states in pertinent part that "[w] hen the | aw
provi des that recklessness is sufficient to establish an el enent
of an offense, that elenent also is established if, with respect
thereto, a person acts intentionally or know ngly."

Al though | agree with the majority that Dediveira's
proposed instruction overreached in seeking to conpletely bar the
jury fromconsidering the alleged assault as the underlying

intended crinme for purposes of the Burglary | count, | believe
the jury nonetheless was insufficiently instructed in this
regard. In ny view, the jury should have been instructed that,

in order to rely on the assault as the underlying crime for the
Burglary |I offense, it nust find that Dediveira intentionally
assaul ted Angyal, and not that he did so only recklessly. There
were no instructions along these lines, and to the contrary, the
instructions to the jury underscored the reckless standard in
regard to the Assault Il charge, as well as the |esser included
of fense of Assault in the Third Degree (Assault I11) of which the
jury ultimately convicted Dediveira.

As to the Assault Il charge, the jury was instructed as

foll ows:

In Count 2, the Defendant is charged with the offense
of [Assault 11].

A person commts the offense of [Assault 1] if he
reckl essly causes substantial bodily injury to another
person.

There are two material elenments of the offense of
[Assault I1], each of which the prosecution nust prove
beyond a reasonabl e doubt.

These two el ements are:

1. That, on or about April 7, 2012, in the City
and County of Honolulu, State of Hawaii, the Defendant
caused substantial bodily injury to Anne Angyal; and

2. That the Defendant did so recklessly.
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(Enphasis added.) Wth regard to the |lesser included offense of
Assault 111, the jury was instructed:

As to Count 2, if, and only if, you find the Defendant
not guilty of [Assault Il1], or you are unable to reach a
unani mous verdict as to this offense, then you must consider
whet her the Defendant is guilty or not guilty of the
included offense of [Assault I11].

A person commts the offense of [Assault II11] if he
rAtenttonatty—krowrngty—o+ reckl essl y causes bodily injury
to another person.

There are two material elenments of the offense of
[Assault 111], each of which the prosecution must prove
beyond a reasonabl e doubt.

These two el ements are:

1. That, on or about April 7, 2012, in the City
and County of Honolulu, State of Hawaii, the Defendant
caused bodily injury to Ann Angyal; and

2. That the Defendant did so recklessly.

(Emphasi s added, strikeout in original.) O note, while reading
the Assault 111l instruction to the jury, the Crcuit Court
advi sed the jury,

I'"m sorry. I'"'mgoing to ask you to take your pencils, and
as to the second paragraph, you are to strike the words
"intentionally" and "knowi ngly" and "or." For purposes of
Count 2, those words are irrelevant and have no neaning.

(Enmphasi s added.) Thus, rather than an instruction indicating

that the jury could find intentional conduct as supporting the

i ncl uded of fense of Assault 111, the jury was expressly told that

the word "intentionally" was irrelevant and had no meani ng.
Wthout an instruction to the jury that it was required

to find that Dediveira intentionally assaulted Angyal if it

based a Burglary | conviction on the charged Assault Il or the

| esser included offense of Assault 111, the instructions given
were insufficient and msleading. The jury instructions for both
Assault Il and Assault 11l only instructed that the State mnust
prove that Dediveira caused the alleged injury recklessly.

Al though the State argued to the jury that they could rely on the
assault as the underlying intended crine -- because the State
asserted that Dediveira acted intentionally in commtting the
assault and was reckless in ternms of the injury that resulted --
the jury was not instructed as such and i nstead was provided

i nconsi stent and/or confusing instructions on this issue. See

4
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Ni chols, 111 Hawai ‘i at 340 n.8, 141 P.3d at 987 n.8 (recogni zing
t hat argunents by counsel cannot cure defects in jury
instructions and that "[a]rgunments by counsel are likely to be
viewed as statenents of advocacy, whereas a jury instruction is a
definitive and binding statenent of the law') (quoting State v.
Perkins, 626 N W2d 762, 773 (Ws. 2001)) (block format omtted).

Mor eover, given the proceedi ngs, the actual findings
made by the jury, and the record, it appears that the
insufficient instructions may have been prejudicial to Dediveira
because it is reasonably possible that the jury inproperly
considered a reckless assault as the underlying crinme for the
Burglary I conviction. At trial, the State asserted a dual
theory for the underlying crime to support the Burglary I
of fense: that Dediveira intended to steal recording equipnent in
Angyal ' s bedroom and/ or he intended to assault Angyal. The
context of this case is that Angyal and Dediveira had previously
been in a relationship that had ended approxi mately ei ght nonths
to a year prior to the incident, that they had worked with each
ot her as nusicians, and that approximately seven to ten days
prior to the incident, Dediveira had visited Angyal at her
residence for dinner. Dediveira does not dispute that in the
early nmorning hours of April 7, 2012, he broke into Angyal's
apartnment while she slept by renoving jal ousie panes and entering
t hrough a wi ndow by the door. However, the testinony of
Ded iveira and Angyal conflict in significant ways.

Angyal testified inter alia that after Dediveira
entered her residence, he said "I cone in peace and al oha, "
anoi nted her wth eucal yptus oil, wal ked past her into her room
and picked up sone recordi ng equi pnent, and she in turn told him
he could not take her things and that he needed to | eave.
Thereafter, Angyal asserts that Dediveira grabbed her neckl ace
and started to punch her in the head. Dediveira, on the other
hand, clains inter alia that he had been wandering around on foot
that night after not being able to return to a Pagoda hotel room
where he was staying with his girlfriend, that he had been

5
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dri nki ng and had been beaten up while wal ki ng around, and that he
ended up by Angyal's apartnent and decided to go there because he
was in an energency situation. He does not dispute renoving
jalousie panels to enter her apartnent, but he denies touching
the recordi ng equi pnrent and clains the confrontation with Angyal
becane physical after she becane worried that she woul d be
evicted if her roommate saw Dediveira in the apartnment, that she
started grabbing Dediveira, trying to get himto | eave, at which
point he started to flail his arns.

The jury did not convict Dediveira of the Assault |1
charge (i.e., recklessly causing substantial bodily injury), but
i nstead convicted himof the | esser included offense of Assault
11 (i.e., recklessly causing bodily injury). The jury also
answered "[n]o" to a special interrogatory which asked "[d]id the
prosecution prove beyond a reasonabl e doubt that the fight or
scuffle was not entered into by nutual consent?" The jury's
finding on the special interrogatory indicates they may have
bel i eved that the physical altercation was entered into by mnutual
consent, which is consistent with Dediveira' s testinony as to
how t he physical altercation occurred. Mreover, under
Dediveira' s version of the incident, his conduct in the physical
altercation with Angyal was not intentional. Thus, if the jury
relied on the assault as the underlying crinme for the Burglary |
offense, it may have found Dediveira guilty of Burglary | based
on a recklessly commtted assault. Despite that both parties
argued during closing argunents whether the assault could form
the underlying crime to support a burglary conviction, closing
argunents cannot cure defects in jury instructions.® Nichols,
111 Hawai ‘i at 340 n.8, 141 P.3d at 987 n. 8.

Thus, given the charges against Dediveira, the State's
theory of the case, and the proceedings below, it is nmy viewthat
the jury instructions were insufficient and confusing regarding

8 Also, the jury was instructed that "[i]n the event that a statenent
or argument made by a | awyer contradicts or m sstates these instructions, you
must disregard that statement or argument and follow these instructions."”
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the extent that the assault charge could satisfy the "intent to
commt therein a crine" elenent for the Burglary | offense, and
further, the error was not harniess.

Wth regard to DeQiveira' s second point of error,
asserting that the Grcuit Court should have given the jury a
special interrogatory to ensure that it did not rely on the
assault as the underlying intended crinme for the Burglary |
offense, | do not believe a special interrogatory woul d have been
necessary as long as the jury had been properly instructed, as
set forth above.

Wth regard to Dediveira' s third point of error,
concur with the majority that the Crcuit Court did not err in
denying Dediveira's notion for judgnent of acquittal on the
Burglary | conviction. Viewing the evidence in the |ight nost
favorable to the State, as is required for purposes of review ng
this issue, Angyal testified that after Dediveira broke into her
apartnment, he went into her bedroom and started to take recording
equi pnent. She also testified that when she told Dediveira he
coul d not take her things, he grabbed her necklace and started to
punch her. Under the applicable standard of review for this
i ssue, Angyal's testinony was sufficient to support a concl usion
by the jury that Dediveira intentionally entered unlawfully into
her residence with intent to conmt therein a crine against a
person or agai nst property rights.

| note, however, that concluding there was sufficient
evidence to deny Dediveira's notion for judgnent of acquittal on
Burglary | does not dilute the concerns stated above regarding
the jury instructions in this case. |In review ng whether the
jury instructions were sufficient, erroneous jury instructions
are presuned to be harnful and if there is a reasonable
possibility that the error may have contributed to the
conviction, the judgnment of conviction nust be set aside.
Ni chols, 111 Hawai ‘i at 334, 141 P.3d at 981. Even if there was
sufficient evidence, based on Angyal's testinony, to support the
Burglary | conviction, this does not rule out the reasonable
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possibility in this case that the jury instead believed
DeAiveira' s testinony, at |least to the extent that he did not
try to take the recording equi pnment and did not intentionally hit
Angyal , and thus that the jury inproperly relied on a reckless
assault as the underlying crinme in convicting Dediveira of
Burglary I. This possibility is nmade nore likely by the jury's
finding that the State failed to prove that "the fight or scuffle
was not entered into by nutual consent[,]" which is nore
consistent wwth Dediveira' s testinony than Angyal's testinony.

For the reasons set forth above, | respectfully dissent
in part and concur in part with the majority opinion. Based on
my dissent, | would set aside Dediveira' s conviction for

Burglary | and remand for a new trial on that count.





