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NO. CAAP-12- 0000770
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

SYLVI A CABRAL, Plaintiff-Appellant,

V.
CARLSM TH BALL W CHVAN CASE | CH KI, ATTORNEYS AT LAW
TOM LEUTENEKER, ESQ ; PAUL UEOKA ESQ ; DCE DEFENDANTS 1-100;
JOHN DCES 1-100; JANE DOES 1-100; DCE PARTNERSHI PS 1-100;
DOE CORPORATI ONS 1-100; ( UNKNOAN DEFENDANTS) COMPANI ES
OR CORPORATI ONS, Def endant s- Appel | ees.

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 12-1-0574(3))

SUMVARY DI SPCSI TI ON ORDER
(By: Nakanmura, C.J., Reifurth and G noza, JJ.)

Plaintiff-Appellant Sylvia Cabral (Cabral), pro se,
appeal s froma Final Judgnent and Decree Di sm ssing Conpl ai nt
Wth Prejudice, entered Septenber 20, 2012, in the Grcuit Court
of the Second Circuit! (circuit court). Judgnent was entered
agai nst Cabral and in favor of Defendants-Appellees Carlsmth
Ball Wchman Case and Ichiki, LLC 2 Tom Leuteneker, and Paul
Ueoka, (collectively, the Defendants) pursuant to an Order
Granting Defendants' Mtion to Dism ss and/or For Summary
Judgnent .

1 The Honorable Joseph E. Cardoza presided.

2 cCarlsmth Ball Wchman Case and lchiki, LLC, were known as Carlsmth
Ball, LLP, by time the Judgment was entered.
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As best as can be discerned,® Cabral contends the
circuit court erred by (1) striking Cabral's nenoranda in
opposition to the Defendants' Mtion to D sm ss and/or For
Summary Judgnent for untineliness and excessive | ength; and
(2) granting Defendants' notion because there were genuine issues
of material fact as to whether the statute of Iimtations |apsed
and whet her Cabral stated a clai mupon which relief could be
gr ant ed.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve Cabral's
points of error as follows and affirm

(1) Alleged Striking of Cabral's Menoranda in Qpposition.

In granting the Defendants' Mdtion to D sm ss and/or
For Summary Judgnent, the circuit court noted that because
Cabral's nmenoranda in opposition to the notion was untinely under
the Rules of the Crcuit Courts of the State of Hawai ‘i (RCC)
Rul e 7(b) and exceeded the page limt of 20 pages provided in RCC
Rule 7.1, the nenoranda in opposition could be stricken, which
would result in the granting of the Defendants' notion.*

However, the circuit court did not enter an order striking
Cabral's nmenoranda in opposition and i nstead consi dered Cabral's

3 Cabral's opening brief fails to conply with Hawai ‘i Rul es of
Appel | ate Procedure (HRAP) Rule 28 in many ways, which alone raises the
potential for dism ssal of the appeal and/or waiver of issues sought to be
rai sed. Bettencourt v. Bettencourt, 80 Hawai ‘i 225, 230, 909 P.2d 553, 558
(1995); HRAP Rule 30 ("When the brief of an appellant is otherwi se not in
conformty with these rules, the appeal may be dismssed . . . ."); HRAP Rule
28(b)(4) & (7). However, we seek to address cases on the nerits where
possi bl e and thus we address Cabral's arguments to the extent they are
di scernable. See Bettencourt, 80 Hawai‘ at 230, 909 P.2d at 558.

4 Pursuant to RCC Rules 7 and 7.1, Cabral's menoranda in opposition to
t he Defendants' motion was untinmely and exceeded the page limt. RCC Rul e
7(b) mandates that opposition to any nmotion must be filed not |ess than eight
days before the date of the hearing. Cabral does not dispute that she filed
her menoranda in opposition five days before the hearing. RCC Rule 7.1
mandat es that memoranda in opposition to any notion shall not exceed twenty
pages in length exclusive of affidavits, exhibits and attachnents. I'n
response to the Defendants' motion, Cabral filed a 24-page "Plaintiff's
Obj ections to Motion to Dism ss", a 12-page "Memorandum in Support", and a 5-
page purported "Declaration of Sylvia Cabral”, all of which provided
substantive argument and amount to menmoranda in opposition
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argunments in ruling against her on the nerits of the Defendants
nmotion. Therefore, this point of error |acks nerit.
(2) Motion to Dismss and/or For Summary Judgmnent.

The circuit court did not err in granting the
Def endants' Motion to Dism ss and/or For Sumrmary Judgnent. The
circuit court granted the Defendants' notion on the grounds that
the conplaint was tinme barred and that Cabral failed to state a
cl ai mupon which relief could be granted.?®

The circuit court referred to both Hawai ‘i Rul es of
Cvil Procedure (HRCP) Rule 12 and Rule 56 in granting the
notion. However, because the Defendants attached a declaration
and exhibits to their notion, which it appears the circuit court
consi dered, the notion was transfornmed into an HRCP Rul e 56
nmotion for summary judgnent. Whng v. Cayetano, 111 Hawai ‘i 462,
476, 143 P.3d 1, 15 (2006).

Cabral appears to contend that the circuit court erred
because there are genuine issues of material fact whether the
statute of limtations | apsed and whet her she has all eged
colorable clains. W conclude that sunmary judgnent was properly
granted because Cabral's clainms are barred by the statute of
limtations.

In her conplaint filed on June 6, 2012, Cabr al
specified two causes of action: (1) Tortious Interference
("Contractual Breach of Good Faith Fair Dealing" and "Ai ding and
Abetting Breach of Contract”) and (2) Negligence. Cabral appears
to assert that the Defendants interfered with her contractual
relationship with Palisade Pointe Estates (Palisade Pointe),
which allegedly agreed to sell property to Cabral in 1997. The
Def endants represented Edward Bates (Bates), owner of Palisade
Poi nte, and Palisade Pointe in the 1997 transaction. Palisade
Pointe's alleged failure to convey the property |led to Cabral
filing a conplaint in 2003 agai nst Palisade Pointe and Bates
(2003 Lawsuit). The Defendants appear to have represented
Pal i sade Pointe and Bates in at |east part of the 2003 Lawsuit.

5 The circuit court also noted that the conplaint was an effort to
relitigate a prior ruling from a separate case.
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As part of her clainms in this case, Cabral alleges that the
Def endants conspired to defraud Cabral of title to property by
aiding Palisade Pointe in its breach of contract.

Based on her allegations of two torts,® the pertinent
statute of limtations is two years after the cause of action
accrues, Hawaii Revised Statute (HRS) 8§ 657-7 (1993), which
occurred when Cabral knew or should have known of the Defendant's
all eged tortious actions. See Kaho' ohanohano v. State, 117
Hawai ‘i 262, 315, 178 P.3d 538, 591 (2008).

I n support of their notion, the Defendants attached the
conplaint in the 2003 Lawsuit, a first anmended conplaint in the
2003 Lawsuit, Cabral's 2011 notion to bring clainms against the
Def endants as third-party defendants in the 2003 Lawsuit that
al l eged the Defendants were conplicit in preventing conveyance of
the property,’” and the order denying Cabral's notion to bring
cl ai rs agai nst the Defendants in the 2003 Lawsuit. As asserted
by the Defendants, their notion taken together with the
pl eadi ngs, affidavits, and attached exhibits, establish that
there is no genuine issue of material fact that by at |east 2003,
Cabral knew of the failed transfer of the property and that the
Def endants represented Palisade Pointe in the transaction.

Cabral chose to only file suit against Palisade Pointe and Bates
in the 2003 Lawsuit. Mreover, the allegations made in Cabral's
conplaint in this case and in her pleadings in the 2003 Lawsuit
show t hat she knew or shoul d have known, nore than two years
before the filing of the instant conplaint, of the Defendants

al | eged actions that purport to support her clains in this case.?®

5 The elements of tortious interference are "(1) a contract between the
plaintiff and a third party, (2) the defendant's know edge of the contract,
(3) the defendant's intentional inducement of the third party to breach the
contract, (4) absence of justification on the defendant's part, (5) the
subsequent breach of the contract by the third party, and (6) damages to the
plaintiff." Becl ar Corp. v. Young, 7 Haw. App. 183, 193, 750 P.2d 934, 940
(1988) (citations and block format om tted).

7 This notion is substantially simlar in |language to Count | of the

conmplaint in the instant matter.
8 Even assumi ng that Cabral asserts other types of clains and that the
si x-year statute of limtations applies, under either HRS § 657-1(1) or (4)
(continued...)
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In her response to the Defendants' notion in this case,
Cabral did not present adm ssible evidence of when she di scovered
the Defendants' alleged tortious actions, and she presented no
argunent or adm ssi bl e evidence as to why she reasonably could
not have di scovered her clains agai nst the Defendants until after
June 2010, within two years of filing her conplaint in this case.
| nstead, Cabral noted that the relevant exhibits "have been in
the record since 2003."° Further, Cabral provided a docunent
entitled "Declaration of Sylvia Cabral” but it fails to conply
with the requirenments of a declaration in lieu of affidavit. See
RCC Rule 7(g); RCC Form C-4; HRCP Rule 56(e). Thus, she did not
submt any adm ssi bl e evidence in addressing the Defendants’
nmotion. Cabral has failed to denonstrate that there is a genuine
issue of material fact as to whether the statute of limtations
bars her clainms in this case.

Therefore, IT IS HEREBY ORDERED t hat the Final Judgnent
and Decree Dism ssing Conplaint Wth Prejudice, entered
Septenber 20, 2012, in the Crcuit Court of the Second Crcuit is
af firnmed.

DATED: Honol ul u, Hawai ‘i, April 30, 2015.

On the briefs:
Sylvia Cabral, pro se

Chi ef Judge
Tom C. Leut eneker
M chael J. Scanl on
(Carlsmth Ball LLP)
for Def endant s- Appel | ees Associ ate Judge

Associ at e Judge

8. ..continued)
(1993), the statute of limtations still |apsed prior to the filing of the
2012 conplaint in this case.

° To the extent that Cabral's claims are based on alleged nortgages
purportedly recorded in 2005, Cabral's menmoranda in opposition to the
Def endants' notion asserted that the docunments were filed in the Bureau of
Conveyances, thus they were part of the public record and di scoverable through
due diligence at a tinme when Cabral's 2003 Lawsuit was pending.
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