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NO. CAAP-13-0002611
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee, v.
KAl NALU REI NKE- HARLACHER, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE SECOND ClI RCUI T
(CASE NO 2DCW 13-0000122)

SUMVARY DI SPOSI TI ON ORDER
(By: Foley, Presiding J., Leonard and Reifurth, JJ.)

Def endant - Appel | ant Kai Nal u Rei nke- Har| acher
(Rei nke-Har | acher) appeals fromthe Notice of Entry of Judgnent
and/or Order, entered July 12, 2013 in the District Court of the
Second Circuit, Wiluku Division® (district court).

On January 18, 2013, Reinke-Harl acher was charged with
Assault in the Third Degree, in violation of Hawaii Revi sed
Statutes (HRS) 8 707-712(1)(a) (1993). On July 12, 2013,

Rei nke- Harl acher was found guilty of the | esser included of fense
of Assault in the Third Degree, in violation of HRS § 707-
712(1) (a) and (2).

On appeal, Rei nke-Harl acher contends the district court
erred by prohibiting introduction of evidence of the Conpl ai ning
Wtness's (CW history of violence to support his defense that CW
was the first aggressor and that Rei nke-Harlacher acted in self-
def ense.

! The Honorabl e Adrianne N. Heel y presided.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
the argunents advanced and the issues raised by the parties, we
resol ve Reinke-Harlacher's point of error as foll ows:

There was evidence to support a finding by the trier of
fact that either Reinke-Harlacher or CWcoul d have been the first
aggressor at the tinme Reinke-Harl acher requested that he be
allowed to introduce evidence of CWs violent or aggressive
character. Therefore, the district court erred by denying
Rei nke- Harl acher's request to introduce evidence of CWs
character related to violence or aggressiveness. State v.
Maddox, 116 Hawai ‘i 445, 460, 173 P.3d 592, 607 (App. 2007);
State v. Adam 97 Hawai ‘i 413, 418, 38 P.3d 581, 586 (App. 2001);
State v. Basque, 66 Haw. 510, 513-14, 666 P.2d 599, 601-02
(1983); State v. Lui, 61 Haw. 328, 330-32, 603 P.2d 151, 153-54
(1979). We cannot say beyond a reasonabl e doubt that such an
error did not contribute to the trier of fact's finding that
Rei nke- Harl acher did not act in self-defense. Basque, 66 Haw. at
515, 666 P.2d at 603.

"It is clear that a defendant may not be retried for an
of fense of which he has been acquitted, whether expressly or
inpliedly, notw thstanding a subsequent reversal of the judgnent
on appeal." State v. Kalaola, 124 Hawai ‘i 43, 52-53, 237 P.3d
1109, 1118-19 (2010) (quoting State v. Feliciano, 62 Haw. 637,
644, 618 P.2d 306, 311 (1980)). Reinke-Harlacher was convicted
of the lesser included offense of Assault in the Third Degree, in
violation of HRS § 707-712(2), a petty m sdeneanor. Thus,

Rei nke- Har |l acher was inpliedly acquitted of Assault in the Third
Degree, in violation of HRS § 707-712(1), a m sdeneanor.
Therefore, Reinke-Harlacher may not be retried for Assault in the
Third Degree, in violation of HRS § 707-712(1).

Al t hough Rei nke-Harl acher did not raise sufficiency of
evi dence as a point of error, this court nust address it because
the judgnent requires vacation of Reinke-Harlacher's conviction.
State v. Bannister, 60 Haw. 658, 660, 594 P.2d 133, 135 (1979)




NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

(stating that although the appellant did not raise the double

j eopardy issue, it nust be addressed because the judgnent

requires reversal). When the evidence adduced at trial is

considered in the strongest light for the prosecution, there was

sufficient evidence to convict Reinke-Harlacher of Assault in the

Third Degree, in violation of HRS § 707-712(2). State v.

Mat aval e, 115 Hawai ‘i 149, 157-58, 166 P.3d 322, 330-31 (2007).
HRS § 707-712 states:

8§707-712 Assault in the third degree. (1) A
person commts the offense of assault in the third
degree if the person:

(a) Intentionally, knowi ngly, or recklessly
causes bodily injury to another person; or

(b) Negligently causes bodily injury to
anot her person with a dangerous
instrument.

(2) Assault in the third degree is a
m sdemeanor unless commtted in a fight or
scuffle entered into by nutual consent, in
which case it is a petty m sdemeanor.

"*Bodily injury' means physical pain, illness, or any inpairnent
of physical condition.” HRS § 707-700 (1993).

It can be concluded that CWconsented to enter into a
fight or scuffle when he foll owed Rei nke-Harl acher out of the
store and confronted him That confrontation ultimtely ended
wi th CW grabbi ng Rei nke-Harl acher and Rei nke-Harl acher punchi ng
CW Likewise, it can also be concluded that Reinke-Harl acher
consented to enter into a fight or scuffle by taunting CW and
t hen punching CW G ven the conflicting testinmony, it can al so
be concl uded that neither CWnor Reinke-Harlacher was the first
aggressor. Thus, there was substantial evidence that
Rei nke- Harl acher intentionally, know ngly, or recklessly caused
bodily injury, i.e pain, to CWduring a fight or scuffle entered
into by nutual consent.

Ther ef or e,

| T 1S HEREBY ORDERED that the Notice of Entry of
Judgnent and/or Order, entered July 12, 2013 in the District
Court of the Second GCircuit, Wailuku Division is vacated and this
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case is remanded for a newtrial only on the | esser offense of
Assault in the Third Degree commtted in a fight or scuffle
entered into by nutual consent, in violation of HRS § 707-
712(1)(a) and (2) as a petty m sdeneanor.

DATED: Honol ul u, Hawai ‘i, Septenber 16, 2014.
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