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NO. CAAP-11-0001106
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
JULI ANA ZHANG, d ai mant - Appel | ant, v.

STATE OF HAWAI ‘I , DEPARTMENT OF LAND AND
NATURAL RESOURCES, Enpl oyer-Appellee, Self-I1nsured

APPEAL FROM THE LABOR AND | NDUSTRI AL RELATI ONS APPEAL BOARD
(CIVIL NO AB-2003-365 (2-94-41072))

SUMMARY DI SPOSI TI ON. ORDER
(By: Foley, Presiding Judge, Leonard and Reifurth, JJ.)

Cl ai mant - Appel | ant Jul i ana Zhang (Zhang) appeal s pro se
froma Labor and Industrial Relations Appeals Board (LI RAB)
Decenber 6, 2011 Decision and Order that affirnmed in part,
reversed in part, and nodified in part several decisions by the
Director of Labor and Industrial Relations (the Director)
regardi ng Zhang's claimfor workers' conpensation benefits from
Enpl oyer - Appel | ee State of Hawai ‘i, Departnent of Land and
Nat ural Resources (DLNR)

It appears that Zhang raises the follow ng points of
error on appeal :?

1 Zhang's Opening Brief fails to conply with the requirenments of

Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 28(b)(3), in that she does
not provide "[a] concise statement of the case,"” nor does she "append[] to the
brief a copy of the judgnent, decree, findings of fact and concl usions of | aw,

order, opinion or decision relevant”" to her points on appeal. In addition,
Zhang's Opening Brief fails to conply with the requirements set forth in HRAP
Rul e 28(b)(7), which states that the appellant's opening brief should include
(continued...)
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(1) the LIRAB erred by failing to find that DLNR
commtted fraud agai nst Zhang;

(2) the LIRAB erred by denying Zhang tenporary total
disability (TTD) paynments, nedical benefits, and "other benefits"
after May 5, 2004;

(3) the LIRAB erred by crediting the opinion of Dr.
Streltzer and by determ ning that DLNR presented substanti al
evi dence to overcone the HRS § 386-85 (1993)2 presunption
regardi ng Zhang's nedi cal condition/diagnosis of dysthym a;

(4) the LIRAB erred regarding its permanent parti al
disability (PPD) benefits decision;

(5) the LIRAB erred by denying Zhang's request for a
change in her workers' conpensation "average weekly wage" (AWN;

(6) the LIRAB erred by determ ning that DLNR did not
viol ate HRS § 386-142,

(7) the LIRAB erred by denying Zhang (in its Septenber
29, 2009 Oder G anting Mdtion to Conpel, in Part) "ful
di scovery" regarding her termnation

1(...continued)
an argument section "containing the contentions of the appellant on the points
presented and the reasons therefor, with citations to the authorities,
statutes and parts of the record relied on," and contains |lengthy "Issues
presented for Review, " rather than a concise statement of points of error
meeting the requirements stated in HRAP Rule 28(b)(4). W neverthel ess have
attenmpted to review this case on the nmerits. See O Connor v. Diocese of
Honol ulu, 77 Hawai ‘i 383, 386, 885 P.2d 361, 364 (1994) (stating that "the
policies of this court are to permt litigants to appeal and to have their
cases heard on the nmerits, where possible” (citations omtted)).

2 HRS § 386-85 states the foll owing:

§ 386-85 Presunptions. In any proceeding for
the enforcement of a claimfor conpensation under this
chapter it shall be presumed, in the absence of
substantial evidence to the contrary:

(1) That the claimis for a covered work
injury;
(2) That sufficient notice of such injury has

been given;

(3) That the injury was not caused by the
intoxication of the injured enployee; and

(4) That the injury was not caused by the

wil ful intention of the injured enployee
to injure oneself or another.

2
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(8) the LIRAB erred by failing to recogni ze her
entitlement to vacation and sick |eave credits, as well as her
rights and benefits as a nenber of the Hawai ‘i Gover nnent
Enpl oyees Associ ation (HGEA); and

(9) the award of attorney's fees to Zhang's attorney,
Wayne Mukai da (Mukai da), should not be included in the present
appeal .

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resol ve Zhang's points of error as foll ows:

(1) On August 24, 2010, Zhang filed a "fraud
conplaint™ against the DLNR with the Disability Conpensation
Di vision (DCD) pursuant to HRS 8§ 386-89(b) (1993), which states
that "[t]he director nmay at any tine, either of the director's
own notion or upon the application of any party, reopen any case
on the ground that fraud has been practiced on the director or on
any party and render such decision as is proper under the
ci rcumnst ances. "

HRS § 386-87(c) (1993) provides:

The [LIRAB] shall have power to review the findings of
fact, conclusions of |aw and exercise of discretion by the
director in hearing, determ ning or otherwi se handling of
any compensation case and may affirm reverse or modi fy any
conmpensation case upon review, or remand the case to the
director for further proceedi ngs and action.

In this case, however, it does not appear that the
Director made any ruling on the issue of Zhang's fraud conpl ai nt.
Thus the LI RAB had no decision to review. Further, it does not
appear that LI RAB was asked to remand the matter to the Director
or otherw se take any action on Zhang's fraud conpl aint.
Therefore, the issue of Zhang's August 24, 2010 fraud conpl ai nt
is not properly before us, and the LIRAB did not err by failing
to find that the DLNR commtted fraud agai nst Zhang. See
Kal apodes v. E.E. Black, Ltd., 66 Haw. 561, 565, 669 P.2d 635,
637 (1983) ("[t]his court will not consider issues for the first

time which were not presented to the [LIRAB]" (citation
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omtted)); see also HRS § 386-87(c) (explaining the LIRAB' s
powers of review).

(2) Zhang contends that she "had rights to VR
[ Vocati onal Rehabilitation] and TTD, the entire period [of] My
2004 to present” and that this entitled her to receive "2/ 3 wages
[in] TTD paynents" during that period. Zhang also argues that
the LIRAB was incorrect in finding that there were "no nedi cal
treatment plans after May 5, 2004," which seens to be a reference
to the LIRAB's Finding of Fact (FOF) 47 and FOF 48% in its
Deci sion and Order, though she fails to identify as erroneous any
of the LIRAB's FOFs in this section.

Zhang points to only one instance in the record where
there was allegedly a valid disability certification after My 5,
2004 —an August 9, 2005 Workers' Conpensation Treatnent Pl an
witten by Dr. Adam Terem This docunent, though, did not
conport with the HRS 8 386-96(a)(2) requirenent that it include
the "dates of disability" because it sinply constituted a pl an
for future treatnment and did not specify any range of tine the
docunment was supposed to cover. Simlarly, although there were
ot her nedical reports dated after May 5, 2004 (i.e., the reports
by Dr. Reed and Dr. Snol enski), these also were insufficient
under HRS 8§ 386-96 because the reports were based on a review of
previ ous records and did not involve "giv[ing] any treatnment or
render[ing] any service" to Zhang. See HRS § 386-96. Therefore,
upon review of the entire record, given the |ack of adequate
disability certification evidence after May 5, 2004, and the
deference afforded to the LIRAB "[w hen m xed questions of |aw
and fact are presented,” we conclude that the LIRAB's FOFs 47 and
48 were supported by "substantial evidence" (and hence not
clearly erroneous) and that the LIRAB did not clearly err

8 FOF 47 states that "[t]here are no medical certifications that
[ Zzhang] was tenporarily and totally disabled as a result of the June 20, 1994
work injury for the period after May 5, 2004."

4 FOF 48 states that "[t]he [LIRAB] finds, therefore, no evidence
that [Zhang] was tenporarily and totally disabled after May 5, 2004."

4
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regarding its TTD decision in Conclusion of Law (COL) 4.° See
| gawa v. Koa House Rest., 97 Hawai ‘i 402, 406, 38 P.3d 570, 574
(2001).

Zhang al so cl ains that she should be awarded TTD based
on her entitlement to VR and that the LI RAB erroneously denied
her "nedi cal and ot her benefits.” These argunments are w thout
merit. First, Zhang provides no evidence or authority, l|egal or
ot herwi se, as to how the LI RAB erroneously deni ed her "nedical
and ot her benefits.” Therefore, these argunents are deened
wai ved. See HRAP Rule 28(b)(7). Zhang's argunent that she was
entitled to TTD benefits because she was entitled to be enrolled
in VR services fails, inter alia, because she neglects to provide
any evidence that she was enrolled in VR after May 5, 2004, and
we find none.

(3) Zhang argues that the LIRAB clearly erred by
crediting the opinion of Dr. Jon Streltzer (Streltzer) and by
determ ning that DLNR presented substantial evidence to overcone
the statutory presunption regardi ng Zhang's nedi cal
condi ti on/diagnosis of dysthyma.’” As the LIRAB recogni zed and
applied in this case, and as stated in HRS § 386-85 (1993),
Hawai ‘i workers' conpensation |aw contains a strong presunption
in favor of enployee clains. HRS § 386-85 provides that for al
wor kers' conpensation clains "it shall be presuned, in the
absence of substantial evidence to the contrary . . . [t]hat the
claimis for a covered work injury.” This places a "heavy
burden” on the enployer, inposing "the burden of going forward
with the evidence and the burden of persuasion.”™ Van Ness V.

5 The LIRAB's COL 4 states the following: The [LIRAB] concludes
that [Zhang] was not entitled to [TTD] benefits after May 5, 2004 for |ack of
disability certification. The [LIRAB] makes no determ nation of [Zhang's]
entitlement to TTD benefits after September 18, 2009, as TTD may be related to
re-enrollment in VR "

6 The LIRAB's FOF 46 in its Decenber 6, 2011 Decision and Order
stated the following: "The [LIRAB] finds, therefore, that [Zhang] is entitled
to further VR services."

7 Dr. Jon Streltzer, a psychiatrist, defines dysthym a as a "chronic
enduring mld depression.” Simlarly, Dr. Rosemary Adam Terem (Dr. Adam
Terem), a Hawai ‘i -1icensed clinical psychol ogist, describes dysthyma as "a
pervasive, |ow-grade depression.”
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State of Haw., Dep't of Educ., 131 Hawai ‘i 545, 558, 319 P.3d
464, 477 (2014) (citing Lawhead v. United Air Lines, 59 Haw. 551,
559, 584 P.2d 119, 124 (1978) and Akanm ne v. Hawaiian Packing &
Crating Co., 53 Haw. 406, 408, 495 P.2d 1164, 1166 (1972)).

"I'n order to overcone the HRS 8§ 386-85(1) presunption
of work-rel atedness, the enpl oyer nust introduce substanti al
evidence to the contrary.” lgawa, 97 Hawai ‘i at 407, 38 P.3d at
575. "The term substantial evidence signifies a high quantum of
evi dence which, at the m ninmum nust be rel evant and credible
evidence of a quality and quantity sufficient to justify a
concl usion by a reasonable [person] that an injury or death is
not work connected.” 1d. (citations and internal quotation
mar ks om tted).

Zhang does not chall enge the LIRAB s findings
concerni ng her nedi cal diagnoses; instead she challenges the
wei ght given to Dr. Streltzer's opinion and, ultimtely, the
sufficiency of the evidence in favor of the enployer. As stated
by the LIRAB, Zhang first sought treatnent fromDr. Mrikitani,
who di agnosed her as suffering major depression with agitation,
insomia, and fatigue. Dr. Adam Terem Zhang's treating
psychol ogist, initially provided an Axis 1 diagnosis in 1994 of
maj or depression and a generalized anxiety disorder. Dr. Adam
Terem who continued to treat Zhang, | ater provided a diagnosis
of dysthym a.

At enployer's request, Dr. Streltzer exam ned Zhang in
August 2002 and provided a detailed report regarding that
exam nation (and his review of Zhang's treatnent records) in
whi ch he opined, inter alia, that Zhang had no Axis 1 disorder,
but met the criteria for a "Paranoid Personality D sorder with
Narcissistic Traits."” Al though noting that dysthym a was a
possibility, Dr. Streltzer opined Zhang did not present with
conti nuous depressive synptons and that Dr. Adam Terem s notes
were consistent with his diagnosis because they focused on
personal ity disorder issues including paranoia and entitlenent
issues. Dr. Streltzer also opined that, in 1994, Zhang may have
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suffered froma depressive disorder or an adjustnent reaction to
the | oss of her job.

In 2005, Dr. Adam Terem changed Zhang's di agnhosis to
maj or depression in partial rem ssion. Although Dr. Adam Terem
expressed sone agreenent with Dr. Streltzer, she di sagreed
regardi ng the dysthym a di agnosi s because Zhang's personality
factors were not problenmatic until the work-stress situation, but
al so noted that Zhang had "inproved greatly."

Also in 2005, Dr. Daniel Reed (Dr. Reed) conducted a
review at Zhang's request. Dr. Reed opined that the
docunent ati on suggested a nmaj or depressive episode that |ikely
resolved to dysthyma "currently" and that it was unlikely that
wor k stress al one accounted for Zhang's residual problens.
Rather, it was |likely Zhang suffered a nood di sorder concurrent
Wi th her personality traits.

Based on all of the evidence before it, the LI RAB
credited the opinion of Dr. Streltzer over the opinions of Dr.
Adam Terem and Dr. Reed with regard to the diagnosis of
dysthym a. Accordingly, the LIRAB found that the enpl oyer had
present ed substantial evidence to overcone the presunption with
regard to a diagnosis of dysthym a, although finding that the
enpl oyer had not presented the substantial evidence necessary to
overcone the presunption regardi ng Zhang's earlier diagnosis of
maj or depression and adj ustnent disorder, both in rem ssion.

Upon careful review, we conclude that the LI RAB' s
findings are supported by substantial evidence sufficient to
overcone the strong presunption in favor of Zhang related to
Zhang' s nedi cal condition/diagnosis of dysthyms. The LIRAB did
not clearly err in crediting the opinion of Dr. Strelter over the
opi nion of Dr. Adam Terem and sonewhat equi vocal opinion of Dr.
Reed. It is well established that, in workers' conpensation
cases, "the credibility of witnesses and the weight to be given
their testinony are wwthin the province of the trier of fact and,
generally, wll not be disturbed on appeal."” Tamashiro v.
Control Specialist, Inc., 97 Hawai ‘i 86, 92, 34 P.3d 16, 22
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(2001). The LIRAB s assessnent of the weight of evidence in this
case is not clearly erroneous.

(4) Zhang al so raises the issue of PPD benefits;
however, it is unclear whether she is alleging error by the LI RAB
inthis regard and, if so, what that error entails. In addition
to attacking DLNR for not settling the case, Zhang sinply states
that "[t]he [LIRAB] does not decide PPD in the Decenber 6, 2011
Decision” and that it is up to the Internediate Court of Appeals
(ICA) to decide "whether this case be remanded for the [Director]
to determine [PPD] at a |later date." Because Zhang does not cite
evi dence or explain how the LIRAB erred regardi ng PPD, or even
whet her she is challenging their decision, this nmatter is waived.
See HRAP Rul e 28(b)(7) ("Points not argued nmay be deened
wai ved. ")

(5) The issue of AWWis governed by HRS § 386-51
(Supp. 2013), which states in relevant part that: "Average
weekl y wages shall be conputed in such a nmanner that the
resulting anount represents nost fairly, in the light of the
enpl oyee' s enpl oynent pattern and the duration of the enpl oyee's
disability, the injured enpl oyee's average weekly wages from al
covered enpl oynent at the tinme of the personal injury." The
LI RAB addressed the issue of AWVin its FOFs 51-55 and its COL 6,
where the LI RAB concluded that "that the Director did not err in
denyi ng [ Zhang' s] request for a change in her [AWN" and that the
AWN "was correctly conputed at $651.00." Zhang does not explain
how exactly she arrived at the figure of $738.50 or why the
LIRAB' s determ nation of AWVwas cl early erroneous.

FOF 52 in the LIRAB' s Decision and Order states that a
"Notification of Personnel Action dated Septenber 24, 1993 noted
a nonthly salary rate of $2,608.00, a shortage differential of
$207.00 and a salary adjustnent 'diff' of $6.00." FOF 54 states
t hat al though a new nonthly salary of $2,712.00 was set to begin
on July 1, 1994, the salary as of June 30, 1994 was $2, 608. 00.

In FOF 55, the LIRAB correctly cal cul ated AWV based on the
nunbers fromthe Septenber 24, 1993 Notification of Personnel
Action, which the LIRAB found "to be the best evidence of


http:2,608.00
http:2,712.00
http:2,608.00
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[ Zhang's AWN at the tinme of her June 20, 1994 work injury.

Zhang does not substantively challenge any of these FOFs on
appeal, and they are thus considered binding. See Bhakta v.

Cnty. of Maui, 109 Hawai ‘i 198, 202 n.2, 124 P.3d 943, 947 n.2
(2005). Accordingly, we conclude that the foregoing FOFs provide
substantial evidence to support the LIRAB's COL 6 and that the
LIRAB did not clearly err regarding its AWVdecision. See |gawa,
97 Hawai ‘i at 406, 38 P.3d at 574.

(6) Zhang asserts that the LIRAB erred by determ ning
that DLNR did not violate HRS § 386-142, noting only that she was
termnated after she filed her workers' conpensation claimand
after the date of her injury. |In making this assertion, Zhang
appears to challenge FOF 58% and COL 7.° Zhang provides no
further argunment, facts, or authority supporting her assertion
that the LIRAB erred, instead asking this "Court to spell out ANY
evi dence of any action to term nate Zhang or to question her work
authorization initiated PRIROR to June 20, 1994." W concl ude
that this argunment is without nerit.

(7) Zhang asserts that the LIRAB erred by denying
Zhang (in its Septenber 29, 2009 Order Granting Mtion to Conpel,
In Part) "full discovery" regarding her termnation. Zhang fails
to identify how the LIRAB erred and under what |egal authority
she was entitled to "full discovery."'® Rather, Zhang limts her
argunent to unsupported allegations of fraud, the possibility of
"bl ack” files, and to general conplaints about the deficiencies
of the INS "warning notice." She nakes statenents such as the

8 The LIRAB's FOF 58 states the following: "The [LIRAB] finds that
[ Zzhang's] term nation from enmpl oyment was not solely the result of her
industrial injury of June 20, 1994."

° The LIRAB's COL 7 states the followi ng: "The [LIRAB] concl udes,
consi dering Section 386-142, [HRS], that [Zhang's] term nation from enpl oyment
was not solely the result of her industrial injury of June 20, 1994. There is
no evidence to support this contention."”

10 Al t hough Zhang clainms that she was denied "full discovery" and
that "the [LIRAB's] Order essentially limted [her] discovery to 'personnel
records[,]'" the LIRAB's September 29, 2009 Order actually extended beyond
that, stating that discovery was to include "all documents, including
personnel records relevant to the issues on appeal, or which may be reasonably
calculated to lead to the discovery of adm ssible evidence."

9
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war ni ng notice was "a concocted docunent” and that it "stinks[]
and was cooked up between DLNR and INS to cover the State of
Hawai i 'enpl oyer' ass, probably at DLNR s behest, to hel p defeat
Zhang's clains against DLNR " She al so neglects to include any
citations to legal authority supporting her entitlenment to
further discovery in this matter, and her few record citations
are to the LIRAB' s Septenber 29, 2009 Order itself and to her
initial discovery request letter. W conclude that this argunent
is without nerit.

(8) It does not appear that any issues related to
Zhang' s vacation, sick |eave, and/or other benefits were
presented to the LIRAB or even within its jurisdiction in this
matter. Zhang is not entitled to any appellate relief related to
t hese benefits.

(9) Zhang contends that it was error to include the
award of Mikaida's attorney's fees in the present appeal, arguing
that "[t]he correct appeal of the Director decision on the DCD
approved fees lies with the LIRAB, not with the [ICA]."!!

However, it is undisputed that "the attorney's fee order by the
DCD on January 18, 2012 [] was not appealed to the LIRAB" and is
not now before the | CA. See Kal apodes, 66 Haw. at 565, 669 P.2d
at 637 ("[t]his court will not consider issues for the first tine
whi ch were not presented to the [LIRAB]" (citation omtted)).
Therefore, this argunent is without nerit.

11
2012.

The Director issued its Approval of Attorney's Fees on January 18,

10
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For these reasons, the LI RAB' s Decenber 6, 2011
Deci sion and Order is affirned.
DATED: Honol ul u, Hawai ‘i, Septenber 15, 2014.

On the briefs:

Jul i ana Zhang Presi di ng Judge
Cl ai mant - Appel l ant Pro Se

Janmes E. Hal vorson

Steve E. M yasaka Associ at e Judge
Deputy Attorneys Ceneral

State of Hawai ‘i

for Enpl oyer - Appel | ee,

Sel f-Insured Associ at e Judge
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