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NO. 29553
| N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWA ‘|
HI ROKAZU NAKAJI MA,
Pl aintiff/Cross-Def endant/ Appel | ant,
V.
AKI  NAKAJI MA,

Def endant / Cross- Pl ai ntiff/ Appel | ee
APPEAL FROM THE FAM LY COURT OF THE SECOND Cl RCUI T
(FC- DI VORCE NO. 05-1-0587)
MVEMORANDUM OPI NI ON

(By: Foley, J. and Fujise, J., wth
Nakamura, C.J. concurring separately)

On remand fromthe Hawai ‘i Suprene Court, Plaintiff/
Cr oss- Def endant / Appel | ant Hi rokazu Nakajima's (H rokazu) appeal
of ten orders! entered in the Famly Court of the Second Circuit?

1 Those orders are:

(1) "Order Denying Plaintiff's Motion for Protective Order Against
Def endant's Second Request for Production of Docunments Dated April 6, 2007,
filed 6/4/07," filed October 5, 2007;

(2) "Order (re: Hearings on 1) Plaintiff's Motion for Protective
Order Agai nst Defendant's Second Request for Production of Docunents Dated
April 6, 2007 Filed 12/6/07; 2) Defendant/Cross-Plaintiff Aki Nakajim's
Motion for Civil Sanctions Under HFCR Rule 37 Filed 12/17/07; 3)
Def endant/ Cross-Plaintiff Aki Nakajima's Motion to Continue Trial Filed
12/ 17/07; and 4) Other Matters)," filed January 15, 2008;

(3) "Order (re: Hearings on 1) Defendant/Cross-Plaintiff's AKki
Nakjim's Motion for Civil Sanctions Under HFCR Rule 37 Filed 12/17/07; 2)
Def endant/ Cross-Plaintiff Aki Nakajima's Motion to compel Discovery Filed
2/ 27/ 08; 3) Defendant/Cross-Plaintiff Aki Nakajim's Motion Determ ne Foreign
Law as to All eged Sale of Stock Filed 2/27/08; 4) Defendant/Cross-Plaintiff
Aki Nakajima's Motion for Pre-Decree Relief filed 12/31/08; and 5) Other
Matters)," filed May 2, 2008;

(continued...)
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(famly court) arising fromhis divorce from Defendant/ Cross-
Plaintiff/Appellee Aki Nakajim (Aki), requires this court's
review of Hirokazu's points on appeal nunbered 5, 6, 7, 10, 11
and 12. The suprenme court concluded this court correctly held
that it |acked jurisdiction over Hirokazu's point on appeal
nunber 8.

On appeal, Hirokazu contends the famly court erred
by?3:

(1) finding Aval on Cove, Inc. (Avalon Cove) to be a
marital asset;

(2) awardi ng Aki one-half of a conjectural increase in
hi s Stockhol der Equity in Aval on Cove when no evi dence was
submtted by either party during the course of the trial that any
such increase occurred,

(3) directing the parties to submt witten real estate
apprai sals of the Setagaya and Meguro properties for the famly
court's in canmera selection wi thout further hearing or
opportunity for the parties to exam ne the authors of said
appr ai sal s;

(4) failing to conduct an evidentiary hearing to

! (...continued)
(4) "Decree Granting Absolute Divorce," filed June 24, 2008;

(5) "Order Granting Award of Alimoney [sic] and Attorneys Fees and
Costs," filed July 8, 2008;

(6) "Order Selecting Real Estate Appraiser,” filed July 16, 2008;

(7) "Order Granting Ex Parte Motion for |ssuance of Garnishee
Summons After Judgnment; Garni shee Summons and Order (as found in Defendant/
Cross-Plaintiff's Ex Parte Motion for |ssuance of Garnishee Summons After
Judgment; Declaration of Junsuke Otsuka; Exhibit "A"-"D"; Order Granting Ex
Part Motion for Issuance of Garnishee Summons after Judgment; Garnishee
Summons and Order, Garnishee Information)," filed August 12, 2008;

(8) "Garnishment Order," filed November 19, 2008;

(9) "Order (re: Hearing on Plaintiff's Motion for Clarification of
Di vorce Decree, entered on June 24, 2008, filed on July 7, 2008, and Ot her
Matters)," filed November 26, 2008; and

(10) "Supplenental Decree" filed December 29, 2008.
The Honorable Keith E. Tanaka presided.

8 Hi rokazu's opening brief exceeds 35 pages in violation of Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28(a). Counsel for Hirokazu is
war ned. Future nonconpliance with HRAP Rule 28 may result in sanctions.

2



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

determ ne the val ue of Aval on Cove as of the date of marriage;

(5) allowing a translator to testify based on
transl ati ons of Japanese | anguage docunments prepared after the
May 6, 2008 trial;

(6) entering its Finding of Fact (FOF) 40;

(7) denying his Request for Protective Order for
docunents relating to Aval on Cove over which he had no control or
possessi on, w thout finding whether he had the ability to obtain
t hese docunents, and by awardi ng sanctions agai nst himfor
failing to provide these docunents;

(8) ordering himto pay Aki's attorney's fees and costs
incurred in legitimating her immgration status and obtaining an
aut hori zation card when that issue was not a trial issue nor a
property division as specified by |aw,

(9) ordering the division of the Amreritrade security
account as a retirement account;

(10) making a decision regarding property in Japan,
whi ch was a question of foreign law, without first determning
the issue of foreign | aw

(11) issuing a garnishnent order without first issuing
a judgnment for sums; and

(12) entering FOFs 26, 27, 28, 29, 30, 31, 32, 33, 34,
35, 36, 37, 41, 42, 43, 44 and 53.

| . BACKGROUND

Thi s appeal stens from a divorce proceedi ng between
Hi r okazu and Aki who were married in Japan on Novenber 19, 2004.
At the time of the divorce proceedi ngs, H rokazu was retired and
mar keting hinmself as a young retired mllionaire through
publications in Japan. He owned nunerous assets that included
accounts at TD Aneritrade Finance, H S. Trade, and Pregoshare;
interests in Aval on Cove*; receivables from Aval on Cove; an
annuity or a retirenent account at Nationwi de and OCppenhei ner
funds; and copyrights and royalty rights from Ascom a publishing
conpany whi ch published two books allegedly witten by both

4 Appel | ant incorporated Avalon Cove in Japan in 1998. Aval on Cove
used mortgage financing to purchase two income-producing properties in Tokyo:
t he Setagaya property and the Meguro property.
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H rokazu and AKki .

On Novenber 25, 2005, Hirokazu filed his Conplaint for
Di vorce because the marriage was irretrievably broken. Aki
answered Hirokazu's Conplaint for Divorce and filed a Cross-
Conpl ai nt for Divorce on Decenber 22, 2005, claimng she was
entitled to an order that Hirokazu pay her spousal support.

On January 3, 2006, Aki filed a request for production
of docunments and answers to interrogatories. On May 17, 2006,

Hi r okazu's counsel, Blake Okinoto (Okinoto), certified that

Hi rokazu's responses to Aki's request for answers to
interrogatories would be duly served on Aki's counsel, Junsuke
O suka (OGtsuka). Aki alleged that several key docunents,
specifically those invol ving Aval on Cove's asset and debts and
ot her investnents, were mssing fromH rokazu's responses and
sent a letter to Ckinoto on May 16, 2006 identifying the m ssing
docunents.

On June 22, 2006 the parties filed a "Stipulation RE
Tenporary Relief” that enjoined and restrained each party from
(1) "transferring, encunbering, wasting, or otherw se disposing
of any real or personal property, except as necessary, over and
above current inconme, for the ordinary course of business or for
usual living expenses[;]" (2) "listing, marketing for sale,
conveying and/or attenpting to sell any real property (donestic
and/or foreign) owned by the parties[;]" and (3) "listing,
mar keting for sale and/or attenpting to sell any busi ness owned
by the parties[.]" The parties were all owed, however, to buy and
sell stock in the ordinary course of their business with the
under st andi ng that assets could be subject to possible docunent
production demands in the future.

By letter dated July 28, 2006, Hirokazu's counsel
kinoto, wote to Oxsuka in response to Aki's request to "finish
his interrogatories.”

On April 6, 2007, Aki filed her "Second Request to
[ H rokazu] for Production of Docunents" (Second Request for
Docunents). On June 4, 2007, Hi rokazu responded by filing his
“"Motion for Protective Order Against [Aki's] Second Request for
Production of Docunents Dated April 6, 2007" (June Modtion for
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Protective Order). Hirokazu argued that the information which
Aki requested "is well beyond general information to determ ne

t he di sbursenent of assets” and is akin to a "fishing expedition”
into Hrokazu's financial situation. "Wth the exception of a
one-third (1/3) interest in [sic] Japanese Partnershi p nanmed
"Asset Gain'," Hi rokazu objected to Aki's request to provide
information relating to assets that he did not own and rather

bel onged to his nother, Shizune Nakajinma (Shizune). "In this
regard, [H rokazu sought] a protective order barring and
preventing any and all disclosure to [Aki] regardi ng assets that
are not personally his." Hirokazu denied that requested
materials were within his possession and control Hirokazu argued,
"issues as to property division should be confined to the
parties' assets and liabilities as set forth in their respective
financial statenments." Aki filed a cross-notion to conpel

di scovery on August 20, 2007.

On Septenber 19, 2007, the famly court held a hearing
on Hirokazu's Motion for a Protective Order. Hirokazu introduced
a copy of an agreenent dated August 16, 2004, which allegedly
transferred H rokazu' s stock ownership of Aval on Cove (Exhibit
1). Aki's counsel, Osuka, asked why Hi rokazu coul d produce the
"transfer of stocks" for the hearing but could not do so for
Aki's Second Request for Production of Docunments. O suka further
contended Hirokazu's assertion that he had no control over Aval on
Cove's docunentation was inconsistent with paragraph 9 of his
affidavit, which stated, "I received reports regarding the status
of Avalon Cove so | would be able to help ny nother as she is not
receiving sufficient incone and needs financial assistance."”

O suka al so represented Japanese | aw as requiring actual transfer
of stock certificates and therefore docunentation of a transfer
of stocks constitutes "only circunstantial evidence of any
transfer of stocks."

ki noto noted that Otsuka referred to statenents
Hi rokazu wote in his book and contended Hi rokazu used "literary
i cense"” such that his witten statenents in that book were not
necessarily accurate. The famly court stated it would deny
Hi rokazu's notion for a protective order and would grant the
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notion to conpel protection of docunments "even though [ Ckinoto
is] saying this is not in [H rokazu's] control . . . because
there is [sic] sone kind of docunents that he can at |east get,

if not fromthe corporation, fromother famly nmenbers or his own
records, like gift tax paynments, his salary, the tax paynents,
2005 tax paynents, . . . passbook statenents, w thhol ding
statenents, the property tax assessnent[.]"

On Cctober 5, 2007, the famly court granted Aki's
cross-notion to conpel discovery and ordered Hirokazu to produce
al | docunents requested in Aki's Second Request for Production of
Docunents. The famly court al so issued an order denying
H rokazu's June Mtion for Protective O der.

On Decenber 6, 2007, Hirokazu filed another "Mtion for
Protective Order Against [Aki's] Second Request for Production of
Docunents Dated April 6, 2007" (Decenber Mtion for Protective
Order) seeking protection from Aki's request of production of
financial docunents and materials relating to Aval on Cove.

Hi rokazu al |l eged that his nother, Shizume, the owner of Aval on
Cove, wote hima letter dated October 10, 2007 in which she
stated she woul d not provide the requested docunents to him The
translation of the letter H rokazu provided stated in pertinent
part:

I cannot agree with your request that documents and
financial statements of Avalon Cove be given to you for the
purpose of your divorce. The share holder of [Aval on Cove]
isme . . . . | bought it fromyou before you got married to
Aki. You are no longer the owner of Aval on Cove. I owi l

not agree to provide any of the documents and statenents
because they are personal to nme. I am concerned that if |
gi ve you papers regarding my Aval on Cove they will be used
for no good purpose and | will be damaged. Now Aval on Cove
has absolutely nothing to do with you and your divorce
procedure in [Hawai ‘i]. My property is entirely nothing to
do with the distribution of your property.

Pl ease under st and.

On Decenber 17, 2007, Aki filed a "Mdtion for G vi
Sanctions Under [Hawai ‘i Famly Court Rules (HFCR)] Rule 37"
agai nst Hirokazu for willfully failing to conply with the famly
court's Cctober 5, 2007 "Order Granting Defendant/ Cross-Plaintiff
Aki Nakajima's Cross-Mtion to Conpel Discovery, filed 8/ 20/07."
In his declaration supporting the notion for civil sanctions,
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O suka stated that a public record fromthe Japanese Mnistry of
Justice dated March 20, 2007 indicated Hi rokazu had been

reappoi nted as director of Aval on Cove on Qctober 17, 2005
(Exhibit C) and noted Hi rokazu had represented the alleged sale
of Aval on Cove to Shizune as having occurred on August 16, 2004.

Aki received a docunent dated January 3, 2008 titled,
"[ Hi rokazu' s] Second Amended Responses to [Aki's] Second Request
for Production of Docunents dated April 6, 2007."

On January 15, 2008, the famly court entered its
"Order (RE: Hearings on 1) Plaintiff's Mtion for Protective
Order Agai nst Defendant's Second Request for Production of
Docunents Dated April 6, 2007 filed 12/6/07; 2) Defendant/Cross-
Plaintiff Aki Nakajim's Mtion for Gvil Sanctions Under HFCR
Rule 37 Filed 12/17/07; 3) Defendant/Cross-Plaintiff AKki
Nakajima's Motion to Continue Trial Filed 12/17/07; And 4) O her
Matters)" (January Discovery Order). The famly court denied
Hi rokazu's Decenber Mtion for Protective Order "because the
alleged letter from|[Shizune] is insufficient to show conpliance”
with its order granting Aki's notion to conpel discovery. The
famly court al so ordered Hirokazu to produce his 2005 and 2006
U.S. incone tax returns within 14 days of the hearing. The
famly court continued Aki's notion for civil sanctions and her
Pre-decree Motion for Relief, filed on Decenber 31, 2007 (Pre-
decree Motion) for hearing on March 13, 2008, and provi ded
Hi rokazu two nore weeks fromthe date of its January 8, 2008
hearing to comply with its order to produce docunents in response
to Aki's Second Request for Production of Docunents.

Aki served a third request for production of docunents
on Hirokazu on February 22, 2008. Hirokazu's 2004 U.S. incone
tax return disclosed an inconme of $13,540. N ne days |ater AKi
again filed a notion to conpel discovery because Hi rokazu had
failed to produce all that was requested.

On February 27, 2008, Aki filed a "Motion to Determ ne
Foreign Law as to All eged Sal e of Stocks" (Mdtion to Determ ne
Foreign Law) wherein she noved the famly court "for an order
determ ning that under Japanese |law, as a matter of | aw,

[ H rokazu had] failed to show that the stocks he held for [Aval on
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Cove], were transferred to his nother, [Shizune], because the
all eged transfer [did] not conply with Article 128(1) of the
Conpani es Act (Japanese |law)."

On March 10, 2008, Aki filed a translation of her
decl aration in support of her Pre-decree Mdtion. Aki declared
Hi rokazu had inflicted physical abuse upon her in Novenber 2005,
a TRO was issued,® and she noved out of the marital home because
she was not authorized to work in the U S. until her immgration
petition under the Violence Aginst Wnen Act was approved and she
recei ved an "Enpl oynent Authorization Card." Aki stated that she
did not believe that H rokazu had no incone from Japan because
this was contrary to what he had told her.

On March 13, 2008, the fam |y court held a hearing on
Hi rokazu's notion for protective order against Aki's Second
Request for Production of Docunments, notion for civil sanctions,
Predecree Mdtion, and Motion to Determi ne Foreign Law. Hirokazu
agreed to turn over "whatever records and files [he had] and have
themtranslated" in fourteen days (March 28, 2008) and based on
t hat agreenent, Aki noved to wi thdraw her notion to conpel.

On April 25, 2008, Hirokazu filed a notice of intent to
offer and utilize a docunment represented as the parties
premarital agreenent, dated Novenber 10, 2004 and witten
entirely in Japanese.

On May 2, 2008, the famly court entered an order
entitled "Order (re: Hearings on[:] 1) Defendant/Cross-Plaintiff
Aki Nakajima's Motion for Civil Sanctions Under HFCR Rul e 37
Filed 12/17/07; 2)Defendant/Cross-Plaintiff Aki Nakajima's Mtion
to Conpel Discovery Filed on 2/27/28; 3) Defendant/Cross-
Plaintiff Aki Nakajim's Mtion [to] Determ ne Foreign Law As To
Al l eged Sal e of Stocks Filed 2/27/08; 4) Defendant/Cross-
Plaintiff Aki Nakajim's Mtion and Affidavit for Pre-Decree
Relief Filed 12/31/08; and 5) O her Mtters)" (May D scovery
Order). The family court continued Aki's notion for civil
sanctions until trial, but ordered H rokazu for a third tine to

5 On May 6, 2008 Hirokazu testified that, in 2005, Aki hit his cheek
and he told her that he would hit her and "didn't hit her very hard." He
deni ed hitting her again on October 8, 2005.

8
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produce the docunents requested by March 28, 2008. As to Aki's
notion to conpel discovery, the famly court noted that Aki was
wi thdrawi ng this notion w thout prejudice based on Hirokazu's
counsel's representation that he will produce all of the
request ed docunents and i nformation by March 28, 2008. The
famly court took Aki's notion for determ ning foreign |aw under
advi senent .

Al'so on May 2, 2008, Aki filed a notion in limne to
exclude the parties' alleged prenuptial agreenent.

On May 6, 2008 and June 3, 2008, the famly court held
atrial. At the May 6, 2008 trial, Masako Yanmaguchi (Yamaguchi)
served as Aki's translator. Yamaguchi declared she was a
prof essional translator and a registered court interpreter with
the Hawai ‘i State Judiciary.

During his cross-exam nation on May 6, 2008, O suka
asked Hirokazu to translate Exhibit NNN, which consisted of
excerpts from Exhibit G3&G Hirokazu deni ed the docunent said,
"stock certificate" and that it said "certificate of al
registered itens." Hirokazu testified the translation "stock
certificate"” was not correct.

On June 4, 2008, both parties filed exhibit lists.

On June 24, 2008, the famly court entered a divorce
decree (1) dissolving the marriage between Hirokazu and Aki; (2)
recogni zing that the couple had no children born of the marri age;
(3) awardi ng no spousal support, but acknow edgi ng Hirokazu's
bi ndi ng prom se to pay reasonable attorney's fees and costs
incurred in legitimating Aki's immgration status and obtaining
and renewi ng her Enpl oynent Authorization Card; and (4) dividing
and distributing their property and debt. The famly court
acknow edged that Hi rokazu has an annuity and retirenment account
at Nationw de, Oppenhei ner Funds, and Aneritrade.

The divorce decree states, "[t]here are no jointly
owned securities. Each is awarded the securities held solely in
their separate nanes. [Hirokazu's] Anmerican Express portfolio is
awarded to [Hirokazu] as his sole and separate property.” It
al so states Hirokazu had an annuity or retirenent account at
Nat i onwi de, Oppenhei ner Funds, and Aneritrade and awar ded

9
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Hi rokazu's retirenment account and annuities as his sole and

separate property. H rokazu's retirenment benefits, however, were

marital property subject to equitable division and Aki is

entitled to her share of Hirokazu's retirement benefits.
Regardi ng Aval on Cove, the famly court awarded AKi

"her martial partnership share of the increase in val ue of

[ H rokazu' s] interest in [Aval on Cove], fromthe date of nmarriage

to the end of the trial." The famly court further ordered:

If the parties cannot reach an agreenment as to a

determ nation of that value, based upon [Hirokazu's] claim
that in 2004, Avalon Cove's value was $100, 000.00, this
ampunt shall be the starting value. The current val ue of
the stocks shall be determ ned by an appraiser to asses
[sic] the current market price of the Setagya and Meguro

properties. If the revised stockhol der equity amount is
greater than $100, 000. 00, [Aki] shall have half of the
increased anount as equalization payment. (If the parties

cannot reach an agreement as to an appraiser, each party may
each submt three proposed Japanese real estate appraisers
for [the fam ly] court's selection within two weeks fromthe
decree. [Hirokazu] shall pay the appraisal costs.)

The famly court awarded Hi rokazu's books to Hirokazu
as his sole and separate property and ordered that post-divorce
royalties and liabilities for these books would be evenly
di vi ded.

On July 7, 2008, Hirokazu filed a "Mtion for
Clarification of Divorce Decree Entered On June 24, 2008,"
pursuant to HFCR 60(b)(1).°® Hirokazu sought clarification "as to
the enuneration of Aneritrade as an annuity or retirenent
account" because "the Aneritrade account indicates that it is a
securities account.” Noting that the divorce decree stated "the
current value of the [Aval on Cove] stocks shall be determ ned by
an apprai ser to assess the current market price of Setagya and
Meguro properties,” H rokazu sought clarification as to the net
current value of the properties and argued that this val ue should
i ncl ude any existing debt including the nortgage bal ances as of
the end of the trial. Hirokazu also sought clarification of the
famly court's award of his books as his "sole and separate

6 HFCR Rule 60(b)(1), "Relief From Judgment or Order," allows for
relief "[o]ln notion and upon such ternms as are just, the court may relieve a
party . . . fromany or all of the provisions of a final judgnment, order or
proceeding for . . . m stake, inadvertence, surprise, or excusable neglect[.]"

10
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property” and argued that post-divorce royalties fromthose books
shoul d |i kewi se be his separate property.

In his "Suppl enmental Declaration of Counsel In Support
O Plaintiff's Mtion For Clarification O Divorce Decree Entered
On June 24, 2008 Filed on July 7, 2008," Hirokazu requested an
evidentiary hearing where the parties could subnmt evidence in
the formof testinony and exhibits to determ ne the val ue of
Aval on Cove neasured by either the book value or the fair market
val ue, but not both.

On July 8, 2008, the fam |y court entered the "O der
Granting Award of Alinobney [sic] and Attorneys Fees And Costs"
(Order Granting Fees and Costs) awardi ng Aki $14,817.55 in
attorney's fees and costs at Hirokazu's expense. The famly
court specified that $5,885.06 out of $14,817.55 was awarded to
Aki to pay for her inm gration processing.’ The other $8,932.49
was awarded to Aki for the reasonable costs and attorney's fees
associated with her August 20, 2007 notion to conpel discovery,
her Decenber 17, 2007 notion for civil sanctions, and her Mtion
to Determ ne Foreign Law.

On July 16, 2008, the famly court entered the "Order
Sel ecting Real Estate Appraiser” (Order re Appraiser), to assist
in the valuation of the assets of Aval on Cove and ordering
Hi rokazu to pay the appraisal costs. By letter dated July 16,
2008, Aki's counsel submtted an invoice of 650,000 yen for the
apprai sal fee.

On August 12, 2008, Aki filed an "Ex-Parte Motion for
| ssuance of Garni shee Summons After Judgnent," requesting
garni shnent of Hirokazu's accounts because he had failed to pay
the appraisal fee. On the sane day, the famly court issued an
order for the issuance of a garni shee summons agai nst Hirokazu.

On Septenber 8, 2008, Aki filed her position statenent
on Hirokazu's notion for clarification of divorce decree with the

7 During the marriage, Hirokazu prom sed he would sponsor Aki's

immgration to the United States, but am d the divorce proceedi ngs Aki
incurred $5,885.06 in attorney fees and costs to legitimze her imm gration
status. Aki also incurred expenses relating to obtaining and renewi ng her
Enpl oynment Aut horization Card.
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appraiser's report on the two Aval on Cove properties, and the
"Aval on Cove's Book Records,” Hirokazu's Exhibit 37, attached.
Aki pointed out Hirokazu's Exhibit 37 took the position that
stockhol der equity in Avalon Cove at that tinme of the divorce was
6, 032,116 yen or $60,321. The apprai ser, however, assessed the
present market val ue of both Aval on Cove properties and the
stockhol der equity figures were adjusted from#6,032,116 yen
($60,321) to 98,618,749 yen ($986, 187.49). Because the divorce
decree found Hirokazu's equity in Avalon Cove at the tine of
marri age was 10, 00, 000 yen ($100, 000), Aki cal cul ated her
equal i zation paynment to be $443,094. Aki stated Hirokazu's
position that "Aneritrade are stock accounts in nature rather
than retirement funds" was correct and noted the Aneritrade
account may have been confused with the Aneriprise account. Aki,
however, urged the famly court to notice that the Ameritrade
account had not been disclosed until Hirokazu' s | ast asset and
debt statenment and to award it to Aki as a sanction.

On Cctober 1, 2008, Hirokazu's counsel, inmoto, filed
a "Suppl emental Declaration of Counsel in Support of [Hirokazu's]
Motion for Clarification of Divorce Decree Entered on June 24,
2008, filed on July 7, 2008." In his supplenmental declaration,
ki not o decl ared Hirokazu requests the famly court set an
evidentiary hearing with regard to valuation of Hirokazu's
interest in Avalon Cove fromthe date of marriage until the
i ssuance of the divorce decree.

On Cctober 8, 2008, the famly court held a hearing on
H rokazu's June 24, 2008 notion for clarification. Ckinoto noted
the famly court selected an apprai ser suggested by Aki and that
the cost of the appraiser as represented to the famly court
woul d be 6,000 yen. inoto stated the apprai ser had submtted a
bill for 650,000 yen. Osuka admtted to having nade a
typographical error in regard to the appraiser's fee, which was
supposed to be $6, 000 instead of 6000 yen (6000 yen is $60.00).¢8
O suka represented $6,000 to be a reasonabl e appraiser's fee.

8 The parties stipulated to a currency conversion rate of $1=100
yen.
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The fam |y court denied Hirokazu's oral notion to revise the
apprai ser sel ection process and his oppositions to garni shnent
orders. In regard to Hirokazu's notion to clarify that the
Anmeritrade account was a securities and not a retirenent account,
the famly court stated:

[Fami |y Court]: Yeah, | was basing, if | remenber
correctly, and it's been a while since we had trial, but it
was based on your client's own exhibit. He said these were
retirement accounts, you know. | think that was his own
exhi bit.

[ Oki not 0] : It is not a retirement account.

[Fam |y Court]: But that's what his exhibit
essentially showed.

[ Hirokazu]: No, that's not right.
[ Ot suka]: Now it's clarified, your Honor.

[Family Court]: So, in any event, |'m denying your
notion and |I'm going to ask [Aki's counsel] to prepare the
order from today's ruling.

On Novenber 19, 2008, the famly court entered a
garni shment order regarding the $6,012.11 apprai sal fee that
Hi rokazu had failed to pay.

On Novenber 26, 2008, the famly court entered "Order
(re: Hearing on Plaintiff's Mtion for Carification of Divorce
Decree Entered on June 24, 2008 Filed on July 7, 2008, and O her
Matters)" (Novenber Order Re Motion for Clarification).® The
famly court found:

Exhi bit 37, submtted by HI ROKAZU at trial as the
al l eged val ue of Avalon Cove is not in agreement with the
Suppl ement al Decl arati on of Counsel filed October 1, 2008
In the Suppl enmental Decl aration of Counsel, HI ROKAZU s
counsel inplied that Exhibit 37 may be merely a book val ue
of Aval on Cove. If this is true, it is in conflict with
HI ROKAZU' s initial position that the alleged $100, 000 stock
sale to his mother was a legitimte transaction. This would
imply that the alleged stock sale approxi mated the book
val ue and not the fair market val ue, inpeaching HI ROKAZU s
own statement that the transaction was legitimte. The
doctrine of quasi-estoppel prohibits the reconsideration of
the value of Avalon Cove at the time of marriage

The famly court found no due process violation in
determ ning the value of the Aval on Cove properties w thout an
evidentiary hearing because the famly court's valuation nethod

This motion hearing was continued multiple tinmes.
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refl ected sanctions agai nst Hirokazu for concealing his assets.

The famly court found the m sstatenment of the currency of the

estimated appraisal fee to be immterial and refused to set aside

t he substance of the appraisal report. Hi rokazu was ordered to
pay Aki $443,094 in equalization paynments for Aval on Cove. The
famly court al so denied Hi rokazu's notion for clarification of:

(1) the equity val ue of Aval on Cove because Aki's position was

al so that the nortgage bal ance can be included in the cal culation
of that equity value; (2) the Ameritrade issue, because the
famly court's ruling was based on Hirokazu's own position; and
(3) the Ascom book copyright and royalties issue.

On Decenber 26, 2008, Hirokazu filed a notice of appeal
fromthe foll ow ng docunents:

(1)

(2)
(3)
(4)

(5)

(6)
(7)

(8)

(9)

the "Order Denying Plaintiff's Mtion For
Protective Order Agai nst Defendant's Second
Request To Plaintiff For Production of Docunents
Dated April 6, 2007, Filed 6/4/07," filed Cctober
5, 2007,

t he January Di scovery O der;

the May Di scovery Order;

the "Decree Granting Absolute Divorce,
June 24, 2008,

the Order Granting Fees and Costs;
the Order re Appraiser;

the "Order G anting Ex Parte Mtion For |ssuance
O Garni shee Sumtmons After Judgment”; "Garni shee
Sumons and Order” (as found in Defendant/ Cross-
Plaintiff's Ex Parte Mtion of |Issuance Garni shee
Sumons After Judgnent; Decl aration of Junsuke

O suka; Exhibit "A'-"D; Oder Ganting Ex Parte
Motion for |ssuance of Garni shee Sunmons after
Judgnent ; Garni shee Sumons and Order; Garnishee
I nformation), filed on August 12, 2008;

the "Garni shment Order,” filed Novenber 19, 2008;
and

t he Novenber Order Re Mbtion for Clarification,.

filed on

On Decenber 29, 2008, the famly court entered a
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suppl emental decree reiterating H rokazu's obligation to pay
attorney's fees and costs in the anbunt of $14,817.55 to Aki and
thus a total of $457,911.55 to Aki, inclusive of her part of the
di vision and distribution of the parties' interests.

On January 5, 2009, Hirokazu filed his request for
entry of findings of fact and concl usi ons of | aw.

On January 14, 2009, Hirokazu filed an anmended notice
of appeal in which he appeals the nine docunents |isted supra in
hi s Decenber 26, 2008 notice of appeal as well as the famly
court's Decenber 29, 2008 suppl enental decree.

On January 23, 2009, H rokazu filed a notion to stay
pendi ng appeal the famly court's various orders regarding
paynent of alinony, attorney's fees and costs.

On February 3, 2009, the famly court filed its
Fi ndi ngs of Fact and Conclusions of Law (COLs). Pertinent FOFs,
i ncludi ng those Hirokazu contests on appeal, are as foll ows:

26. There was evidence of numerous violation [sic] of
the financial restraining order dated June 22, 2006 by
[ Hirokazu]. They include substantively reducing the account
at Citibank, Japan (Ex. 52); closing of his bank account at
M t sui-Sum tomo Bank (Ex "3"); selling his Mercedes ML320
and 1995 Yamaha Wave Runner; cl osing Ameriprise account (Ex
"10" & "P["], "52"); closing E-Trade account. Ex "EEE" & 52
and selling Asset Gain in June of 2007 for $40,000 in
viol ation of financial restraining order. Ex M (Heisei 19
6-18 and 6-17 entries).

27. There was evidence of numerous nondisclosure
and/ or m srepresentation in the previous asset and debt
statements of [Hirokazu]. There was the nondisclosure of
Anmeritrade account. Ex "11" & "Q'. This account was opened
during marriage. Ex 52. However, this account was not
di sclosed in the prior asset and debt statement. Ex. "CCC"
"DDD", "EEE".

28. There was al so nondiscl osure of the HS Trading
account . Ex "16" & "S". The account existed as of
marriage. Ex 52. This account was not disclosed in the
prior asset and debt statenent. Ex. "CcCcC', "DDD", "EEE".

Nor was this disclosed in the interrogatories. Ex "H'. In
violation of the financial retraining [sic] order

[ Hirokazu] depleted all the nmonies in this account. Ex
"52".

29. There was also the nondisclosure of Prego Share
[ Hirokazu] invested in Prego Shares. Ex "17" and "T"
Husband cl ai ms he was deceived (Ex 52), but there is no
evidence he filed a lawsuit in Japan. Furt hernore, this
account was not disclosed in the prior asset and debt
statement. Ex "CCC', "DDD", "EEE". Nor was this disclosed
in the interrogatories. Ex "H".

30. There was also the nondisclosure of Gaitame.com
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[ Hirokazu] has a foreign exchange account at Gaitame.com

Ex "23" and "U". This account was not disclosed in the
prior asset and debt statenent. Ex "Ccc', "DDD", "EEE".
Nor was this disclosed in the interrogatories. Ex "H".

31. There was al so the nondisclosure of interest in
Asset Gain. Admittedly, [Hirokazu] invested $10,000 in
Asset Gain. Ex 52. [ Hirokazu] did not disclose this
informati on about his Asset Gain stock in his asset and debt
statenments. Exs "CCC", "DDD', "EEE".

32. There was also the nondisclosure of [Hirokazu's]
account receivable from Aval on Cove of $45,000. Ex 37.
However, this was never disclosed in [Hirokazu's] previous
asset and debt statements. Exs "CCC', "DDD", "EEE".

33. There was al so nondisclosure of [Hirokazu's]
Recei vabl e from Oht a. [ Hi rokazu] had accounts receivable in
t he amount of 10, 000, 000 yen. Ex X and 18. [ Hirokazu] did
not disclose the accounts receivable in his asset and debt
statements. Exs "CCC', "DDD", "EEE".

34. There was al so nondi sclosure of intellectua
property rights. [ Hirokazu] did not disclose information
about the copyrights and royalty rights from [Ascom in his
asset and debt statenent. Ex "cCcc', "DDD", "EEE".

35. Finally, there was nondisclosure of [Hirokazu's]
busi ness interest in a conpany called Aval on Cove.

36. Plaintiff alleged that [Hirokazu] sold to his
mot her 200 stocks of Aval on Cove, Inc. for 10,000,000 yen
($100, 000) and denied that they were marital assets.

Exhi bit 36.

37. However, there is not even a signature of
[ Hi rokazu] or his mother, the parties involved in this
al l eged agreenment. 1d.

38. In Japan, formally written contracts are usually
signed and sealed. Aki testinony.

41. This [fami|ly] court does not find any evidence of
delivery of the stocks by [Hirokazu] to his mother. In
fact, [Hirokazu] denies delivery of the stock.

42. The [family] court does not find any evidence of
noni es paid by [Hirokazu] to his mother for the stock from
[ Hirokazu's] account. The Court finds that [Hirokazu's]
claimthat there was a setoff not credible.

43. The [fam ly] court finds that [Hirokazu] has made
representation [sic] to the public in Japan that Aval on Cove
is his. [ Hirokazu] stated that his present inconme of
30, 000, 000 (Approx. $300,000) nostly comes from rent
payments he receives fromthe real estates [sic] he owns in
Japan. Ex "PPP."

44. [ Hirokazu] argues that all of his statements were

lies to the public to pronote his books. [Fam |ly] court
finds that [Hirokazu's] argument is not credible.
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46. According to the appraisal reports issued by
Kat suhiro M yata, the present value of the Meguro Property
(1-554-4 Megurohoncho, Meguro-ku, Tokyo Japan) is
176,017,000 yen and the Setagaya Property (5-14-26 Kam unma,
Set agaya- Ku, Tokyo Japan) is 153,640,000 yen totaling
329, 657,000 yen. Exhi bits "B"-"E" attached to [Aki's]
Position Statement as to [Hirokazu's] Motion for
Clarification of Divorce Decree Entered on June 24, 2008
filed September 8, 2008

47. At the time of the divorce, [Hirokazu] submtted
Exhi bit 37 and took the position that the two properties
owned by Aval on Cove were worth 237,070.367 [sic] yen (Fixed
Assets), that the Total Assets of Aval on Cove was
240, 932,957 yen, and that Aval on Cove had debts in the
amount of 240,392,957 yen, so that the Stockholder's Equity
was 6,032,116 yen.

48. Usi ng the appraised market value of the two rea
estate properties owned by Aval on Cove, the Fixed Assets
val ue was adjusted upward from 237,070, 367 yen to
329,657,000 yen. Thus the Total Assets figure was adjusted
from 240,932,957 yen to 332,972,590 yen. The Tota
Liability & Equity was adjusted from 240, 932,957 yen to
332,972,590 yen because a bal ance sheet must bal ance. The
Total Liability was subtracted and the Stock Holder's Equity
figures were adjusted from 6,032,116 yen to 98,618,749 yen
The [fam |y court] finds that 98,618,749 yen or $986, 187 to
be the stock value of Avalon Cove at the time of divorce

49. In connection with the alleged stock transfer to
[ Hirokazu's] nother on August 16, 2004, [Hirokazu] had
al l eged that he sold his mother 200 stocks of Aval on Cove
Inc. for 10,000,000 yen ($100,000). Exhibit 36.

50. This Court find [sic] [Hirokazu' s] allegation to
be an adm ssion that the Stockholder's Equity val ue of
Aval on Cove, Inc. was 10,000,000 yen ($100,000) at the time
of marriage.

52. [Aki] incurred [$8,932.49] in reasonable and
necessary attorney fees and costs related to discovery of
[Hirokazu's] conplete assets including information regarding
Aval on cove in the follow ng motions:

A. [Aki's] Motion for Civil Sanctions Under [HRCP], Rule 37
filed December 17, 2007

B. [AKi's] Cross-Motion to Conpel Discovery, filed August
20, 2007.

C. [Aki's] Motion to Determ ne Foreign Law as to All eged
Sal e of Stock, filed February 27, 2008.

53. [Aki] incurred SI X HUNDRED FI FTY THOUSAND
(650, 000) Yen in appraisal fees charged by Katsuhiro M yata.
The currency exchange rate as of August 6, 2008 was
$1=108.11 Yen. Thus, [Aki] incurred SIX THOUSAND AND TWELVE AND
11/ 100 Dol lars ($6,012.11) in reasonable and necessary appraisa
f ees.

The famly court also issued the foll ow ng COLs
pertinent to the division of property and equalization paynents
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fromHi rokazu to Aki:

Il Concl usi ons of Law

14. In accordance with all of the foregoing, a
di vorce decree providing as follows shall therefore
enter:
C. PROPERTY DIVISION. All of the property of the

parties not specifically distributed elsewhere in this Decree
shall be distributed as follows:

7. Aval on Cove Inc. Stocks. [Aki] is Awarded
her marital partnership share of the increase in value of
[ Hirokazu's] interest in Avalon Cove, Inc. fromthe date of the
marriage to the end of the trial. Based upon [Hirokazu]'s claim
in 2004, Avalon Cove's value was $100, 000. 00, this amount shall be
the starting value. As sanctions for hiding assets, [Hirokazu] is
prohibited fromintroduci ng apprai sed val ue of the properties.
Based on the appraisal report, the current market price of the
Set ag[alya and Meguro properties is $3, 329, 796. Usi ng
[ Hirokazu's] bal ance sheet (Ex 32), the adjusted current val ue of
the stocks is $986,187. [Aki] shall have half of the increased
anmount ($886,187) as an equalization paynent, i.e. FOUR HUNDRED
FORTY THREE THOUSAND AND NI NETY FOUR AND NO/ 100 Dol | ars
($443,094). [Hirokazu] shall pay [the real estate appraiser's]
reasonabl e and necessary appraisal fees in the ampunt of SIX
THOUSAND TWELVE AND 11/100 Dol lars. ($6,012.11).

On February 22, 2013, this court filed its "Oder
Di sm ssing Appeal” on the basis that it |acked jurisdiction over
the ten famly court orders. On March 4, 2013, Hirokazu filed
his "Plaintiff/Cross-Defendant-Appellant's Mtion for
Reconsi deration of the Court's Order D sm ssing Appeal, filed on
February 22, 2013." On March 8, 2013, this court filed its
"Order Denying 'Plaintiff/Cross-Defendant-Appellant's Mtion for
Reconsi deration of the Court's Order D sm ssing Appeal, filed on
February 22, 2013.'"

On April 9, 2013 Hirokazu filed his application for
wit of certiorari, which the Hawai ‘i Suprene Court accepted on
May 21, 2013.

On February 13, 2014, the suprene court filed its
"Order Vacating Internediate Court of Appeals' Oder D sm ssing
Appeal and Remandi ng Appeal to ICA " The suprene court
determ ned that this court had jurisdiction over H rokazu's
appeal and vacated this court's "Order Di sm ssing Appeal,"” filed
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on February 22, 2013.

On May 9, 2014, this court filed a nmenorandum opi ni on,
which reviewed the famly court's Novenber Order Re Motion for
Clarification. This court interpreted the suprene court's
February 13, 2014 remand order as providing that this court had
"jurisdiction only over Hirokazu' s appeal fromthe Novenber O der
Re Motion for Clarification pursuant to Hawaii Revised Statutes
(HRS) 8§ 571-54 (2006 Repl.)" Therefore this court declined "to
address Hirokazu's points on appeal nunbered 5, 6, 7, 8, 10, 11
and 12 because sonme address subject matter that falls outside of
the famly court's Novenber Order Re Motion for Carification,
and Hirokazu fails to provide argunent in support of the
remai ning." This court addressed points on appeal nunbered 1, 2,
3, 4, and 9.

On May 27, 2014, this court filed an order denying
Hi rokazu's notion for reconsideration of the May 9, 2014
menor andum opi nion. On June 13, 2014, this court filed its
j udgnment on appeal. On June 26, 2014, Hi rokazu filed an
application for wit of certiorari to the Hawai ‘i Suprenme Court.

On August 7, 2014, the suprenme court filed its order
accepting H rokazu's application for wit of certiorari, which
stated this court had "m sconstrued” the February 13, 2014 order
and "erroneously concluded that it |lacked jurisdiction to address
Hi r okazu's points on appeal nunmbers 5, 6, 7, 10, 11, and 12" but
correctly held that H rokazu's point on appeal nunber 8 fel
outside jurisdictional boundaries. The suprene court vacated
this court's June 13, 2014 judgnment on appeal and renanded the
appeal for disposition of remaining issues. The August 7, 2014
order accepting H rokazu's application for wit of certiorar
further provided: "[t]he fam |y court's sanctions in this case
fell within the scope of its authority. Subject to the issues
that the |1 CA nust address on remand, the valuation and division
of Aval on Cove did not constitute an abuse of discretion.”

I'1. STANDARDS OF REVI EW
HFCR Rul e 60(b)

The standard of review for the grant or denial of a

HFCR Rul e 60(b) notion is whether there has been an abuse of
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discretion. De Mello v. De Mello, 3 Haw. App. 165, 169, 646 P.2d
409, 412 (1982).

Under the abuse of discretion standard of review, the
appel l ate court is not authorized to disturb the famly
court's decision unless (1) the famly court disregarded
rules or principles of law or practice to the substantia
detriment of a party litigant; (2) the famly court failed
to exercise its equitable discretion; or (3) the famly
court's decision clearly exceeds the bounds of reason

Wng v. Wng, 87 Hawai ‘i 475, 486, 960 P.2d 145, 156 (App. 1998)
(brackets omtted) (quoting Bennett v. Bennett, 8 Haw. App. 415,
426, 807 P.2d 597, 603 (1991)).

Fam |y Court's Exercise of D scretion

The famly court possesses wide discretion in making
its decisions and those decisions will not be set aside
unl ess there is a manifest abuse of discretion. Under the
abuse of discretion standard of review, the famly court's
decision will not be disturbed unless the famly court
di sregarded rules or principles of |law or practice to the
substantial detriment of a party litigant and its decision
clearly exceeded the bounds of reason

In re Doe, 77 Hawai ‘i 109, 115, 883 P.2d 30, 36 (1994) (internal
guotation marks, citations, brackets, and ellipsis omtted).
FOFs/ COLs

FOFs are revi ewed under the clearly erroneous
standard. A[n FOF] is clearly erroneous when (1) the record
|l acks substantial evidence to support the finding or
determ nation, or (2) despite substantial evidence to
support the finding or determi nation, the appellate court is
left with the definite and firm conviction that a m stake
has been made.

Schiller v. Schiller, 120 Hawai ‘i 283, 288, 205 P.3d 548, 553
(App. 2009) (internal quotation marks and citations omtted).

A COL is not binding upon an appellate court and is
freely reviewable for its correctness. [ An appell ate] court
ordinarily reviews COLs under the right/wrong standard.
Thus, a COL that is supported by the trial court's FOFs and
that reflects an application of the correct rule of |law wil
not be overturned. However, a COL that presents m xed
questions of fact and law is reviewed under the clearly
erroneous standard because the court's concl usions are
dependent upon the facts and circumstances of each
i ndi vidual case

Chun v. Bd. of Trs. of Enployees' Ret. Sys. of the State of
Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353 (2005)
(internal quotation marks, citations, and brackets in
original omtted) (quoting Allstate Ins. Co. v. Ponce, 105
Hawai ‘i 445, 453, 99 P.3d 96, 104 (2004)).

Schiller, 120 Hawai ‘i at 288, 205 P.3d at 553.
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[11. DI SCUSSI ON
A. Points on Appeal Nos. 1, 2, 3, 4, and 9
For reasons described in this court's May 9, 2014
menor andum opi ni on, we decline to find the famly court
reversibly erred in regard to Hirokazu's points on appeal
nunbered 1, 2, 3, 4, and 9.

B. Points Nunber 5 and 6: allowing translator's
testimony and FOF 40 did not constitute reversible
error.

Hi r okazu contends the fam |y court erred by all ow ng
Aki's translator, Yamaguchi to testify and by admtting her
transl ati ons of Japanese | anguage docunments prepared after the
May 6, 2008 trial. Hirokazu contends Yamaguchi "was filtering
matters to be in line [sic] what she thought woul d benefit
[Aki]." At trial, H rokazu' s counsel further objected to
al l owi ng Yamaguchi to testify because she was present throughout
the entire proceedings. AKki's counsel explained that Yamaguch
was "not going to testify as to anything but the translation [of
Exhibit GGG into Exhibit OOQ " and would verify the transl ation
of Exhibit XX into Exhibit PPP. Hi rokazu contends the famly
court allowed Aki to proceed with Yanmaguchi's testinony in
violation of Hawaii Rules of Evidence (HRE) Rule 615 (1993). HRE
Rul e 615 provi des:

Rul e 615 Excl usi on of witnesses. At the request of a
party the court shall order witnesses excluded so that they
cannot hear the testinmony of other witnesses, and it may
make the order of its own nmotion. This rule does not
aut hori ze exclusion of (1) a party who is a natural person
or (2) an officer or enployee of a party which is not a
natural person designated as its representative by its
attorney, or (3) a person whose presence is shown by a party
to be essential to the presentation of the party's cause

Under HRE Rul e 615, "[w]itnesses are generally excl uded
fromtrial to prevent the possibility that testinony m ght be
'shaped’ to match the testinony of other witnesses."” State v.

Cul kin, 97 Hawai ‘i 206, 231, 35 P.3d 233, 258 (2001) (citing

Bl oudel I v. Wil uku Sugar Co., 4 Haw. App. 498, 504, 669 P.2d
163, 169 (1983)). Hirokazu does not indicate whether or how he
requested the famly court exclude Yamaguchi so that she could
not hear other w tnesses' testinony prior to the June 6, 2008
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trial or during proceedings in which she acted as an interpreter.
As the famly court acknow edged, Yamaguchi was present during
t he proceedi ngs because "she was acting as an interpreter.”

The famly court did not abuse its discretion in
permtting Yamaguchi to testify as to the accuracy of the English
transl ations of Exhibit G35 which was already stipul ated as
evidence in the May 6, 2008 trial, into Exhibit OOO
Hi r okazu's point nunber 6 on appeal concerns Yamaguchi's
testinmony in which she affirned that Exhibit FF contained a
reference to the word "kabuken"” and, when asked for the English
transl ati on of "kabuken," she said "the comment to the
conversation say stock. But | amusing that, you know, the stock
certificate for the translation.” Hirokazu' s point on appeal is
that the famly court erred by finding:

40. According [sic] the Aval on Cove registration with
the Japanese authorities, it states, "Effect of Rules
regardi ng i ssuance of stock certificates - The Corporation
i ssues stock certificates." Exhibit "GGG' and Exhi bit
"O00"[.]

According to Hirokazu, because Yamaguchi's testinony "shoul d not
have been allowed[,]" no credible evidence supported the famly
court's FOF 40. Hirokazu further argues that Yamaguchi "changed
her answer [to the question regarding the English translation of
"kabuken"] to the one [Aki's counsel] wanted.” At trial, the
famly court acknow edged Hirokazu's objections to Yamaguchi's
transl ati on of "kabuken" and noted that Hirokazu would be all owed
to cross-exam ne Yamaguchi on this issue and determned it would
al l ow Hirokazu to present rebuttal evidence or w tnesses
regarding ths translation. The famly court heard Hirokazu deny
t hat the docunent said, "stock certificate” and that instead it
said "certificate of all registered itens."

Hi r okazu argues on appeal, "[c]learly, [Aki'Ss]
transl ati ons were prepared by a witness who understood what her
transl ations were to say based on her being present during the
May 6, 2008 proceedings.” He contends "[a]ll testinony of
[ Aki "' s] translator should be stricken pursuant to [HRE] Rule
615[.]" His contention concerns the credibility of Yamaguchi's
testinmony and translations, which is a matter commtted to the
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famly court's determ nation. The record contains evidence
supporting the famly court's FOF 40 and this finding does not
constitute clear error.

C. Point 7: Denial of Hirokazu's request for a
protective order and inposition of sanctions for
failure to produce docunents were within the
famly court's discretion.

Hi r okazu contends the fam |y court was required to
"affirmatively find[]" he was able to obtain docunents relating
to Aval on Cove in order to deny his Request for Protective O der
for docunents relating to Aval on Cove and further erred by
awar di ng sanctions against himfor failing to provide these
docunents. The extent to which the famly court permtted
di scovery "is subject to considerable |atitude" and discretion.
Wakabayashi v. Hertz Corp., 66 Haw. 265, 275, 660 P.2d 1309,
1315-16 (1983) (quoting In re Goodfader, 45 Haw. 317, 335, 367
P.2d 472, 483 (1961)). W do not disturb the famly court's
discretion in permtting discovery absent "a clear abuse of
di scretion that results in substantial prejudice to a party."
Wakabayashi, 66 Haw. at 275, 660 P.2d at 1316. Further, under
Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 26(c), ! Hirokazu

10 HRCP Rul e 26(c) provides:

(c) Protective Orders. Upon motion by a party or by
the person from whom di scovery is sought, acconpanied by a
certification that the novant has in good faith conferred or
attenmpted to confer with other affected parties in an effort
to resolve the dispute without court action, and for good
cause shown, the court in which the action is pending or
alternatively, on matters relating to a deposition, the
court in the circuit where the deposition is to be taken may
make any order which justice requires to protect a party or
person from annoyance, enmbarrassment, oppression, or undue
burden or expense, including one or nmore of the followi ng
(1) that the disclosure or discovery not be had; (2) that
the disclosure or discovery may be had only on specified
terms and conditions, including a designation of the time or
pl ace; (3) that the discovery may be had only by a method of
di scovery other than that selected by the party seeking
di scovery; (4) that certain matters not be inquired into, or
that the scope of the disclosure or discovery be |limted to
certain matters; (5) that discovery be conducted with no one
present except persons designated by the court; (6) that a
deposition, after being seal ed, be opened only by order of
the court; (7) that a trade secret or other confidential
research, devel opnment, or commercial information not be
reveal ed or be revealed only in a designated way; and (8)
that the parties simultaneously file specified documents or

(continued. . .)
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carried the burden of show ng "good cause" to support his notion
for protective order.

Hi r okazu indi cates no authority supporting his
contention that the famly court was required to nake certain
affirmative findings in order to deny his notion for protective
orders. Instead, Hirokazu relies on his and his counsel's
representations to the famly court that he was unable to procure
t he Aval on Cove docunents in support of his contention that
famly court erred. Hirokazu notes that the famly court did not
find that he owed Aval on Cove. At the June 6, 2008 trial, the
famly court said, "I don't think that the [family court] can
find he still owns Avalon Cove. | think he did transfer his
interest to his nother.” The famly court continued, "But when
t hat happened or how t hat happened, | think there is — [Qsuka] |
know wi | | probably argue that.” It does not follow fromthis
statenent that the famly court was unable to require Hirokazu to
produce Aval on Cove docunents.

At its Septenber 19, 2007 hearing on Hirokazu's notion
for a protective order against Aki's second request for
production of docunents, the famly court asked Aki's counsel,

O suka, to respond to Hirokazu's argunent that he has no control
over the docunents Aki requested. O suka responded "[Hirokazu]
was receiving it then, and in his own adm ssion, he is saying
that he is receiving it right now " Hirokazu's counsel, OCkinoto,
argued that Hirokazu's statenents in his published book were not
under oath and should not be considered "adm ssion[s]." O suka
further contended that Hirokazu's assertion that he had no
control over Aval on Cove's docunentation was inconsistent with
paragraph 9 of his affidavit, which stated, "I received reports
regardi ng the status of Avalon Cove so | would be able to help ny

10 (...continued)
informati on enclosed in seal ed envel opes to be opened as
directed by the court.

If the notion for a protective order is denied in
whol e or in part, the court may, on such terns and
conditions as are just, order that any party or person
provide or permt discovery. The provisions of Rule 37(a)(4)
apply to the award of expenses incurred in relation to the
moti on.
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not her [as] she is not receiving sufficient income and needs
financi al assistance.” Aki further points out that Hirokazu was
able to produce Exhibits 37, 38, and 39 (Aval on Cove's financi al
statenents, board neeting agenda, and 2007 tax returns) and thus
underm nes his contention that he had no access to such
docunent s.

The famly court found "not credible" Hirokazu's
argunent that "all of his statements were lies to the public to
pronote his books."” The circuit court's decision to require
Hi r okazu to produce Aval on Cove docunents and to deny his notion
for a protective order did not constitute reversible error.

Hi r okazu contends the fam |y court could not sanction
him "by awarding [Aki] attorney fees for filing of [AKki'Ss]
Decenber 12, 2007 Mdtion for Gvil Sanctions and Mtion to Conpel
Di scover [sic] filed August 20, 2007." Hirokazu cites no
authority in support of this contention. Further, in its August
7, 2014 order accepting H rokazu's application for wit of
certiorari, the Hawai ‘i Suprenme Court made particular note that a
court's ""inherent power to curb abuses and pronote a fair
process which extends to the preclusion of evidence and may
i nclude dism ssal in severe circunstances'" applied to discovery
sanctions. Nakajima v. Nakajim, 2014 W. 3880306 (Hawai ‘i Aug.
7. 2014) (citations and internal quotation marks omtted). As
the suprene court noted, "if the trial court has the inherent
power to level the "ultimate sanction' of dismssal, it
necessarily has the power to take all reasonabl e steps short of
di sm ssal, depending on the equities of the case[,]" (ld.,
guoting Kawamata Farnms, Inc. v. United Agri Products, 86 Hawai ‘i
214, 242, 948 P.2d 1055, 1083 (1997) (enphasis added)) and
concluded "[t]he fam |y court's sanctions in this case fel
within the scope of its authority.” 1d. There was no reversible
error in the famly court's inposition of sanctions agai nst
Hi r okazu.

D. Point 10: The famly court's COLs based on
Japanese |law did not constitute reversible error.

Hi r okazu contends COLs 12 and 13 nust be stricken
because Aki did not properly provide notice of foreign | aw and
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the famly court did not find that foreign | aw and not Hawai ‘i
| aw woul d be applied. The famly court's COLs 12 and 13 were as

foll ows:

12. Act 128 of Conpanies Act (Japanese | aw)
provi des:

Article 128 (Transfer of Shares in Conpany |ssuing Share
Certificate)

(1) Transfer of shares in a Conpany |ssuing Share
Certificate shall not become effective unless the shares
certificates representing such share are delivered

provi ded, however, that this shall not apply to transfer of
shares that arise out of the disposition of Treasury Shares.

Conpani es Act, Article 128(1)

13. This Court concludes that under Japanese
|l aw when stock certificates are issued, there nust be
delivery of stocks for there to be effective transfer of
st ocks.

Hi rokazu contends the famly court's consi deration of
Japanese |law was in error because HRE Rule 202 and HRCP Rule 44.1
required Aki to provide himnotice before the famly court could
take judicial notice of "the laws of foreign countries[.]" HRCP

Rul e 44.1 provides:
Rule 44.1. DETERM NATI ON OF FOREI GN LAW

A party who intends to raise an issue concerning the
law of a foreign country shall give notice by pleadings or
ot her reasonable written notice. The court, in determ ning
foreign law, may consider any relevant material or source
including testimny, whether or not submitted by a party or
adm ssi ble under the [Hawaii] Rules of Evidence. The
court's determ nation shall be treated as a ruling on a
question of |aw.

(Enmphasi s added.)

Aki cited HRCP Rule 44.1 as the applicable standard in
her Motion to Determ ne Foreign Law wherein she noved the famly
court "for an order determ ning that under Japanese |aw, as a
matter of law, [Hi rokazu] ha[d] failed to show that the stocks he
hel d for Aval on Cove, Inc. were transferred to his nother,

[ Shi zunme], because the alleged transfer [did] not conmply with
Article 128(1) of the Conpanies Act (Japanese law)." Aki's

pl eading cited Act 128 of (Japan's) Conpanies Act, requiring the
delivery of a share certificate to nake a transfer effective,

t hus providing notice to H rokazu in conpliance with HRCP Rul e
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44.1. The famly court's COL 13 was a finding that it was
appl yi ng Japanese | aw.

E. Point 11: The famly court was not required to
i ssue a judgnent for suns prior to its garni shnent
order.

Hi r okazu apparently contends the famly court | acked
authority to issue its "garnishment order" and therefore FOF 53
is "clearly erroneous."” FOF 53 provides:

53. [Aki] incurred SI X HUNDRED FI FTY THOUSAND
(650, 000) Yen in appraisal fees charged by Katsuhiro Myata
The currency exchange rate as of August 6, 2008 was
$1=108.11 Yen. Thus, [Aki] incurred SI X THOUSAND AND TWELVE
AND 11/100 Dollars ($6,012.11) in reasonable and necessary
apprai sal fees.

A copy of HRS 8§ 652-9 (1993), ! was appended to the
famly court's August 12, 2008 order for the issuance of a
garni shee summons agai nst Hirokazu. Hirokazu contends
requi rements under HRS 8§ 652-9 were not net because there was
contract that [Hi rokazu] pays [Aki] the appraisal costs.”

"The primary purpose of a garnishnment is to enforce the
paynment of a judgnent."” Int'l Sav. & Loan Ass'n, Ltd. v. Wigq,
82 Hawai ‘i 197, 202, 921 P.2d 117, 122 (1996) (citing First Nat.
Bank in Chester v. Conner, 485 S.W2d 667, 671 (Mdb. Ct. App.

no

1 HRS § 652-9 provides:

8§652-9 Garni shee may be heard on notice to plaintiff.
Whenever any person summoned as a garni shee may be desirous
of so doing, the person may apply to the district judge or
any judge of the court from which the summons may have
issued, and the judge having caused reasonable notice to be
given to the plaintiff in the action, shall proceed to take
the deposition of the person thus sumoned, and make such
order as may be proper in the prem ses, at any time previous
to the date appointed for hearing the cause, and the person
summoned as garni shee, shall be taken to have obeyed the
summons. |f it appears that there are conflicting clainms to
any moneys held for safekeeping, debt, goods, or effects in
t he garnishee's hands, any time after the summons is served
the garnishee may be permtted upon order of the judge to
pay into the court any noneys held for safekeeping, debts,
goods, or effects in the garnishee's hands, |less any
reasonabl e costs and attorney's fees allowed by the judge
and the garnishee will thereupon be discharged. Wth or
wi t hout payment into court, any garni shee may, where there
are conflicting claims to any noneys held for safekeeping
debt, goods, or effects in the garnishee's hands of any
amount, make application for an interpleader order and the
judge shall thereupon make all orders as appear to be just
and reasonabl e.
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1972) ("a 'garnishnent' is an ancillary renedy in aid of
execution to obtain paynent of a judgnent”)). The August 12,
2008 order for the issuance of a garni shee sumons agai nst

Hi rokazu was filed pursuant to the Divorce Decree, filed on June
24, 2008, which required Hirokazu to pay all appraisal costs.
The fam |y court concluded that it had discretion under HRS

§ 580-47 (Supp. 2006) "to have one of the parties pay for
Apprai sal Fees and Attorney Fees." HRS § 580-47(a) provides:

(a) Upon granting a divorce, or thereafter if, in addition
to the powers granted in subsections (c) and (d),
jurisdiction of those matters is reserved under the decree
by agreement of both parties or by order of court after
finding that good cause exists, the court may make any
further orders as shall appear just and equitable . . . (4)
al l ocating, as between the parties, the responsibility for
t he payment of the debts of the parties whether community,
joint, or separate, and the attorney's fees, costs, and
expenses incurred by each party by reason of the divorce.

The famly court acted within its discretion to grant
Aki's August 12, 2008 "Ex-Parte Motion for |Issuance of Garni shee
Summons After Judgnent," requesting garni shnent of Hirokazu's
accounts because he failed to pay the appraisal fee.
F. Point 12: The famly court did not clearly err by
entering FOFs 26, 27, 28, 29, 30, 31, 32, 33, 34,
35, 36, 37, 41, 42, 43, 44 and 53.
Hi r okazu contends FOF 26%? constitutes clear error
because "no evi dence" established that reductions in account
bal ances and sales of marital property occurred after the June
22, 2006 "Stipulation Re: Tenporary Relief; Oder". |n support
of his contention, he refers to his testinony that he had
reduced, transferred, sold, and reduced properties prior to the
financial restraining order, for necessary reasons such as having

12 FOF 26 states:

26. There was evidence of numerous violation [sic] of
the financial restraining order dated June 22, 2006 by
[Hirokazu]. They include substantively reducing the account
at Citibank, Japan (Ex. 52); closing of his bank account at
M tsui-Sum tom Bank (Ex "3"); selling his Mercedes ML320
and 1995 Yamaha Wave Runner; cl osing Ameriprise account (Ex
"10" & "P["], "52"); closing E-Trade account. Ex "EEE" &
52; and selling Asset Gain in June of 2007 for $40,000 in
violation of financial restraining order. Ex M (Heisei 19
6-18 and 6-17 entries).
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his account "hacked[,]" in the course of prudent business

deal ings, or for living expenses, as provided for in the June 22,
2006 order. Hirokazu also testified that some reductions in his
account bal ance occurred because he had been "swi ndl ed by a man
[ AKi] introduced” to him Hirokazu's contention relies on his
own testinmony, while the famly court's finding referred to
exhibits 3, 10, 52, M P, and EEE whi ch, when taken together
constituted substantial evidence supporting the famly court's
finding that H rokazu had violated the June 22, 2006 fi nanci al
restraining order. W conclude FOF 26 does not constitute clear
error.

Hi r okazu conclusorily states that FOFs 27, 28, 29, 30,
31, 32, and 33 are clearly erroneous. |In each of these FCFs,
famly court found there was "nondi sclosure[,]" and Hirokazu
acknow edges this to be true because he states that although he
did not initially disclose themin his Asset and Debt statenent,
he did so eventually. The famly court's FOFs are not clearly
erroneous.

Hi rokazu refers exclusively to his testinony as
evi dence supporting his contentions that FOF 34, 35, 36, 37, and
38 are clearly erroneous. The famly court's FOF 34 was
supported by Asset and Debt statement exhibits CCC, DDD, and EEE
and therefore did not constitute clear error.

Hi r okazu contends FOFs 35 and 36 are clearly erroneous
because he sold his Aval on Cove stocks to his nmother. During
famly court proceedings, H rokazu introduced a docunent that he
represented to constitute evidence that he sold 200 stocks of
Aval on Cove to his nother for 10,000,000 yen ($100,000) prior to
the parties' marriage. Hirokazu conceded the transfer itself was
di sput ed, but argues the date of his August 16, 2004 transfer of
his interests in Avalon Cove pre-dated the parties' Novenber 19,
2004 marriage was not disputed and therefore the famly court
erred by finding Aval on Cove was marital property.

The famly court found the "transfer"” of Aval on Cove
stocks from Hi rokazu to his nother was invalid because: (1)
signatures and seals are required for valid fornmally witten
contracts under Japanese |aw and there were no signatures on the
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al | eged agreenents between Hirokazu and his nother; (2) the
docunment was not a transfer of "stock certificates" as required
under Japanese law, and (3) there was no evidence of delivery of
the stock certificates to Hirokazu's nmother which is al so
requi red under Japanese |law for a valid stock transfer. Japan's
"Conpani es Act" states, "[t]ransfer of shares in a Conpany
| ssuing Share Certificate shall not becone effective unless the
share certificates representing such shares are delivered[.]"?*
The Aval on Cove registration with the Japanese authorities
states: "Effect of Rules regarding issuance of stock certificates
- The Corporation issues stock certificates[.]" FOFs 35 and 36
are supported by the record and do not constitute clear error.

Hi r okazu acknow edges that "[while [FOF] 37 is
correct, it assunes there is something wong with the |ack of a
signature of [Hirokazu] or his nother being present." Hirokazu
does not articulate how al | eged-assunptions in FOF 37 constitute
clear error and we decline to find the famly court erred.
Hirokazu fails to cite to |l egal authorities or nmake persuasive
argunents in support of his contentions that FOFs 37, 42, 43, and
44 constitute clear error and does not mention FOF 41 at all. W
can find no error.

Hi r okazu conclusorily contends FOFs 46, 47, 48, 49, 50,
and 51 are clearly erroneous because "apprai sal reports val uing
t he Meguro and Setagaya properties . . . are hearsay docunents.”
Hi rokazu cites no record, authorities, or evidence to support
this contention and we find no error.

Hi r okazu contends FOF 52 is clearly erroneous in part
because he was not afforded notice as required under HRCP Rul e
44.1 that Aki would file her Mdtion to Determ ne Foreign Law. W
rejected Hirokazu's claimbased on HRCP Rule 44.1 supra. FOF
52(C) required Hirokazu to pay Aki's attorney's fees incurred in

13 Article 128 of the Compani es Act under Japanese |aw states: "(1)

Transfer of shares in a Conpany |Issuing Share Certificate shall not becone
effective unless the share certificates representing such shares are
del i vered; provided, however, that this shall not apply to transfer of shares
that arise out of the disposition of Treasury Shares." Conpanies Act, Act No.
86 of July 26, 2005, art. 128, (Translated Apr. 1, 2009) (Japan), avail able at
http://ww. j apanesel awt ransl ation. go.jp/law detail/?i d=1961&vn~04&r e=02&new=1
(Japan).
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filing three nmotions, including the Motion to Determ ne Foreign
Law. The famly court had discretion to allocate to Hirokazu
responsibility for attorney's fees and costs incurred "by each
party by reason of the divorce.” HRS § 580-47(a). Aki's Mition
to Determine Foreign Law was filed by reason of the divorce
proceedings. W find no error with the famly court's FOF 52.

Finally, we addressed, and rejected, Hirokazu's
contention that FOF 53 constitutes clear error supra.

VI. CONCLUSI ON

W affirmthe following, all entered in the Fam |y
Court of the Second GCircuit:

(1) "Order Denying Plaintiff's Mdtion for Protective
Order Agai nst Defendant's Second Request for Production of
Docunents Dated April 6, 2007, filed 6/4/07," filed QOctober 5,
2007,

(2) "Order (re: Hearings on 1) Plaintiff's Mtion for
Protective Order Against Defendant's Second Request for
Production of Docunents Dated April 6, 2007 Filed 12/6/07; 2)
Def endant/ Cross-Plaintiff Aki Nakajima's Mdtion for Cvil
Sanctions Under HFCR Rule 37 Filed 12/17/07; 3) Defendant/Cross-
Plaintiff Aki Nakajim's Mtion to Continue Trial Filed 12/ 17/07;
and 4) O her Matters),"” filed January 15, 2008;

(3) "Order (re: Hearings onl) Defendant/Cross-
Plaintiff's Aki Nakjima's Motion for Cvil Sanctions Under HFCR
Rule 37 Filed 12/17/07; 2) Defendant/Cross-Plaintiff AKki
Nakajima's Motion to Determ ne Foreign Law as to All eged Sal e of
Stock Filed 2/27/08; 4) Defendant/Cross-Plaintiff Aki Nakajinma's
Motion for Pre-Decree Relief filed 12/31/0u; and 5) O her
Matters)" filed May 2, 2008;

(4) "Decree Ganting Absolute Divorce," filed June 24,
2008;

(5) "Order Granting Award of Alinony and Attorrneys
Fees and Costs," filed July 8, 2008;

(6) "Order Selecting Real Estate Appraiser,” filed July
16, 2008;

(7) "Order Granting Ex Parte Modtion for |Issuance of
Gar ni shee Sunmons After Judgnent; Garni shee Sutmmons and Order (as
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found in Defendant/Cross-Plaintiff's Ex Parte Mdtion for |ssuance
of Garni shee Sumtmmons After Judgment: Decl aration of Junsuke

O suka; Exhibit "A"-"D'; Order Granting Ex Part Mbdtion for

| ssuance of Garni shee Summons after Judgnent; Garni shee Sunmons
and Order, Garnishee Information),"” filed August 12, 2008;

(8) "Garnishnment Order,” filed Novenmber 19, 2008;

(9) "Order (re: Hearing on Plaintiff's Mtion for
Clarification of Divorce Decree, entered on June 24, 2008, filed
on July 7, 2008, and Qther Matters)," filed Novenber 26, 2008;
and

(10) "Suppl enmental Decree" filed Decenber 29, 2008.

DATED: Honol ul u, Hawai ‘i, Cctober 28, 2014.

On the briefs:

Bl ake T. ki nbto
for Plaintiff/Cross-Defendant/
Appel | ant . Associ at e Judge

Junsuke O suka
for Defendant/Cross-Plaintiff/

Appel | ee.
Associ at e Judge
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