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NO. CAAP-13-0003065
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

Kl LAKI LA ‘O HALEAKALZ,
Appel | ant - Appel | ant,
%

BOARD OF LAND AND NATURAL RESOURCES;
DEPARTMENT OF LAND AND NATURAL RESOURCES;
WLLIAM AILA, JR, in his official capacity as
Chai rperson of the Board of Land and Natural Resources;
and UNI VERSI TY OF HAWAI ‘I,

Appel | ees- Appel | ees

APPEAL FROM THE CIRCUI T COURT OF THE FIRST CI RCU T
(CVIL NO 12-1-3070)

MEMORANDUM OPI NI ON
(By: Foley, Presiding J., Reifurth, J. and G rcuit Court
Judge Nakasone in place of Nakamura, C. J., Fujise, Leonard
and G noza, JJ. all recused)

Thi s secondary agency appeal arose from Appell ee-
Appel | ee University of Hawaii's (University)® March 10, 2010
Conservation District Use Application (CDUA) to build the
Advanced Technol ogy Sol ar Tel escope (Sol ar Tel escope) at the
summt of Hal eakal 2 on the island of Maui. On May 24, 2010,
Appel | ant - Appel  ant Kilakila ‘O Hal eakal 2 (Kil akila)? petitioned
t he Board of Land and Natural Resources (Board) for a contested
case hearing for the CDUA. The request was resubmtted on July
8, 2010 and Decenber 2, 2010. On Decenber 1, 2010, the Board

! More specifically, the University Institute for Astronony
subm tted t he CDUA.

2 Kilakila is an organi zation "dedicated to the protection of the

sacredness of the summt of Hal eakal 3."
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approved the University's CDUA, issuing Permt MA-3542. See
Kilakila ‘O Hal eakala v. Bd. of Land & Natural Res., 131 Hawai ‘i
193, 196-97, 317 P.3d 27, 30-31 (2013) (Kilakila 1). Shortly
thereafter, Kilakila challenged Permt MA-3542 in circuit court
under Hawaii Revised Statutes (HRS) 8§ 91-14 (2012 Repl.). See
id.

On February 11, 2011, while the circuit court appeal of
Permt MA-3542 was pending, the Board approved Kilakila' s request
for a contested case hearing on Permt MA-3542. See Kilakila 1
131 Hawai ‘i at 198, 317 P.3d at 32. As aresult, the circuit
court dism ssed the appeal as noot. See id. The Hawai ‘i Suprene
Court held the circuit court had jurisdiction to review
Kilakila s chall enge under HRS 8 91-14 because the Board
effectively denied Kilakila's request for a contested case
heari ng when it approved Permt MA-3542 wi thout rendering a
decision on Kilakila"s request. See id., 131 Hawai ‘i at 203, 317
P.3d at 37. On Decenber 13, 2013, the suprene court remanded the
case to the circuit court to decide Kilakila's request for a stay
or reversal of the Board's 2010 Approval. See Kilakila 1, 131
Hawai ‘i at 206, 317 P.3d at 40.

Meanwhi | e, on Novenber 9, 2012, follow ng the contested
case hearing for CDU Permt MA-3542, the Board again approved the
University's permt application, issuing Conservation District
Use Permt MA-11-04. Kilakila' s challenge of CDU Permt MA-11-04
is now before this court.

Kil akil a appeals fromthe "Final Judgnent" entered
August 20, 2013, and the "Order Affirm ng the Board of Land and
Nat ural Resources' Findings of Fact, Conclusions of Law, Deci sion
and Order in DLNR File No. MA-11-04" entered July 11, 2013, both
entered in the Grcuit Court of the First Crcuit® (circuit
court).

On appeal, Kilakila contends the circuit court erred
when it affirnmed the Board's approval of MA-11-04 because:

The Honorabl e Rhonda A. Nishinmura presiding.
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(1) the Board's approval did not conply with Hawai i
Adm ni strative Rules (HAR) § 13-5-30(c) (1994);

(2) the Board erred by considering econoni c factors;

(3) the Board erred by weighing the | ack of
alternatives agai nst the Sol ar Tel escope’'s adverse inpacts,

(4) the correct entity did not apply for the
conservation district use permt (CDUP)

(5) the Solar Tel escope is inconsistent with the June
8, 2010 Managenent Pl an (Managenent Pl an) prepared by the
University of Hawai‘i Institute for Astronony (U A),

(7) the Board violated Kilakila's procedural due
process rights; and

(8) the Board acted pursuant to unauthorized procedure.

| . BACKGROUND

In 1961, the State of Hawai ‘i (State) transferred
approxi mately ei ghteen acres of |and on Hal eakal 3 to the
Uni versity on the condition the | and be set aside for the
Hal eakal 2 H gh Altitude Cbservatory Site (Cbservatory Site). The
(bservatory Site, located within a conservation district, is in a
subzone which specifically permts astronony facilities. See HAR
88 13-5-24(c) (1994) and 13-5-25(a) (1994). The U A proposed to
build the Solar Tel escope at the Observatory Site. The Sol ar
Tel escope is funded by the National Science Foundation (NSF).
Along with the CDUA, the University submtted a copy of the Sol ar
Tel escope' s Final Environnental |npact Statenent (FEIS)* prepared
by the NSF, and a Managenent Plan.® The CDUA was initially
approved on Decenber 1, 2010 and the Board issued Conservation

4 The FEI S assesses the inpacts the Solar Tel escope would have at

the Preferred Mees and alternative Reber Circle sites as well as the inpact on
the Observatory Site if the Solar Tel escope were not built ("No Build"
alternative). The FEIS assesses the inmpacts of the Solar Tel escope
individually and in combination with existing facilities at the site

("cumul ative inpacts").

5 The Management Plan is a prerequisite for building astronony
facilities at the Observatory Site. See HAR 13-5-25(c)(4) and 13-5-24
(astronomy facilities may be constructed in a conservation district genera
subzone only if the project receives approval of a board permt and managenment
plan). The Managenment Plan "includes policies and practices for the |long-term
preservation of archeol ogical and cultural resources within the [Observatory

Site]."
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District Use (CDU) Permit MA-3542. Wthout staying CDU Permt
MA- 3542, the Board granted Kilakila's request for a contested
hearing on CDU Permt MA-3542. The Board appoi nted Steven
Jacobson (Jacobson) as the hearing officer.

On June 2, 2011, Kilakila filed a notion to disqualify
Deputy Attorney Ceneral Linda Chow (Chow) from advising Jacobson
or the Board at the hearing. Kilakila contended Chow coul d not
serve as Counsel for the Tribunal w thout casting suspicion on
the hearing's integrity because Chow previously represented the
Board in a related circuit court proceeding involving Kilakila.?®

On June 28, 2011, Jacobson denied the notion to
di squalify Chow without prejudice to Kilakila noving the Board to
di squalify Chow after Jacobson filed and served his report to the
Board. This denial provided that (1) disqualification of Chow
was within the hearing officer's discretion under HAR § 13- 1-
32(c) (2009),7 (2) Kilakila'"s objection to Chow may be untinely
and possibly waived, and (3) the notion to disqualify was w t hout
merit because "unlike the lay nmenbers of the Board of Education
in [Wite v. Bd. of Educ., 54 Haw. 10, 501 P.2d 358 (1972)]"
Jacobson had nore professional experience and would prepare his
own findings of fact (FOFs), conclusions of |aw (COLs), and
recommendat i on based on his own evaluation and the parties

subm ssions. The contested case hearing on the nerits was held
on July 18-20 and August 26, 2011. Chow acted as Counsel for the
Tri bunal .

On March 2, 2012, Kilakila filed a post-hearing notion
to disqualify Chow from advi si ng Jacobson and the Board regardi ng
the Hearing. Kilakila reiterated the argunents it made in its
prior notion to disqualify. On March 16, 2012, the Board denied
the notion on the ground that Chow s appearance as counsel for

6 Chow represented the Board in a related case, Civ. No. 10-1-2510

contendi ng the Sol ar Tel escope was consistent with HRS Chapter 205 and HRS
Chapter 183C, as a specifically allowed use in the resource subzone of the
conservation district.

7 HAR 8§ 13-1-32(c) provides in relevant part that during a contested
case hearing, the hearing officer has the power to "di spose of other matters
that normally and properly arise in the course of a hearing authorized by |aw
that are necessary for the orderly and just conduct of a hearing."

4
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the Board in Gv. No. 10-1-2510 did not disqualify her from
advi si ng the Board.

On March 19, 2012, the Board filed Mnute Oder No. 14,
whi ch provided that the Board had becone aware of a March 15,
2012 emai|l from Jacobson to counsel for the University. |In that
emai |, Jacobson stated he had been subjected to inappropriate ex
parte pressure and activity by U S. Senator Daniel |nouye's
(Senator I nouye) and the Governor's offices to quickly render a
recommendati on, which resulted in himinitially submtting an
i nconpl ete report and recommendation to the Board. The enmi
further provided:

The seem ng consensus of the appropriate ethica
offices with which | have now consulted is that no

di scl osures are required as long as (1) neither [Ul A]
nor its counsel had anything to do with what the
Senator's and Governor's offices were doing, (2) the
Board and courts disregard the interimreport and
recommendati ons and consider only the final report and
reconmmendations (to the extent they consider them at
all), and (3) Kilakila is not prejudiced by being
shortchanged in time to respond to the final report
and recomrendati ons.

So, my question for you is whether any of you had
anything to do with what the Senator's and Governor's
of fices were doing.

The Board found Jacobson's email itself was an inperm ssible ex
parte comuni cati on under HAR § 13-1-39 (2009).

Jacobson filed a response to Mnute Order No. 14 on
March 20, 2012. Jacobson's response provi ded:

Preparation of My Reports and Recomnmendati ons

In this file, while preparing my report and
recommended deci sion, considerable ex parte pressure
was placed upon me to sinply spit out a recomended
deci sion quickly, so that the Board would have
somet hing before it, to approve. That pressure
included requiring me to make daily reports to both
the Health Department and the Board's Chair as to how
soon | contenpl ated finishing, what else |I thought
needed to do, why | thought |I had to do it, etc.

The pressure included a "suggestion" that [ Chow]
be given a role in conpleting the decision

I was advised that the pressure was generated by
a staffer in [Senator Inouye's] office, and applied
t hrough the Governor's office. | was not asked to
recommend a particular result, although the result
Senator I nouye's office wanted from the Board was
clear. | did not see any evidence that anyone el se
(i.e., anyone in State Government), wanted any

5
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particular result, and the Board's Chair, in
particul ar, made clear that all he wanted to know was
when this matter could be put on the Board's cal endar.

My initial report and recommended deci sion
herein were filed as a result of "or else" pressure
The only way the pressure affected ny initial report
and recommended deci si on was that they were
incomplete. I made no substantive changes in |ight of
comments by [ Chow].

I then conpleted my final report and
recommendations. In conpleting them the only effect
of the previous pressure upon ne (which had been
wi t hdrawn) was that | very carefully went through
everything [U A] subm tted, again, to be sure that
hadn't m ssed something that those favoring the [ Sol ar
Tel escope] m ght be hoping that | would m ss

Agai n, nothing substantive was changed due to
anything said by [Chow]. The final report and
recommendations are entirely mne.

Whil e preparing the final report and
recommendations, | did find, online, a Fina
Suppl emental Environmental Assessment (FESA) for the
[ Sol ar Tel escope], published February 10, 2012, which
no one had bothered to disclose to me. | took the FESA
into account.

My initial report and recommendati ons had not
included any suggested conditions to granting of the
CDUA. In light of the FESA, and other factors, the
final report included four recommended conditions.

After My Reports and Recommendati ons Were Filed

Once my final report and recommendati ons were

filed, | checked back with counsel because of ny
concerns (i) that no one be prejudiced by the unusua
filing of an initial report before my final report

(i.e., that nmy initial report and recommendati ons be
ignored, and that [Kilakila] have sufficient
opportunity and time to respond and make objections to
the final report), and (ii) that full disclosure m ght
be required in any event.

I ncl uded anong those issues was whether the ex
parte pressures placed upon me were "conmunications
bearing upon the substance of a matter" as that term
is used in HRCIC Rule 2.9(b).

Al t hough the Board's counsel opined that no
di scl osures were required, assum ng that [Ul A's]
counsel had nothing to do with the pressures
generated, that was |ess than hel pful advice as there
was no basis for sinmply assum ng that [Ul A's] counse
were not involved

The better conclusion, in ny view after further
consultations, was (and is) that full disclosure was
(and is) required unless (i) it is clear that [U A" s]
counsel were not involved, (ii) my initial report and
recommendations are ignored, and (iii) Kilakila has
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sufficient opportunity and time to respond and make
objections to the final report and recommendati ons.

The Conflicting Rules re Determ ning Whether [UI A" s]
Counsel Were Involved

The Board's counsel's opinion, and the
conclusion that full disclosure was required unless
[U A" s] counsel were not involved, raised the
questions of (i) how to determ ne whet her any of
[U A" s] counsel were involved (ii) without making the
very disclosures that m ght not have been required

Here several conflicting rules were involved
which HAR & 13-1-39, an administrative rule (not a
statute), must be interpreted in |light of:

1. HRCJC Rule 2.2 & Comment | thereto, which
required me "To ensure inmpartiality and fairness to
all parties.™

2. HRCJC Rule 2.9(a)(5), which allows
initiating, permtting, or considering an ex parte
communi cati on when expressly authorized by | aw.

3. HRCJC' s Term nol ogy section, defining "Law'
as including statutes, rules, ordinances,
constitutional provisions, provisions of the HRCIC
and deci sional |aw.

4. The common | aw of necessity, which is part
of decisional law. See HRS § 1.1 ("The common | aw of
Engl and, as ascertained by English and American
deci sions, is declared to be the common | aw of the
State of Hawaii in all cases, except as otherwise
expressly provided by the Constitution or |aws of the
United States, or by the laws of the State, or fixed
by Hawai i an judicial precedent, or established by
Hawai i an usage").

After considering all of the applicable rules,
principles, and advice of others, my conclusion was
that, in these highly unusual circumstances, the |aw
allowed me to sinply ask [U A s] counsel if they were
involved in any way with the pressures placed upon ne.
If they said "yes," then full disclosure would be
required. If they said "no," then the next step would
have been to further consult with counsel as to what
to do with that "no" - whether to report it as part of
a full disclosure, or something else

At the same time, | would have been conti nuing
to monitor the proceedi ngs before the Board, to be
sure that my initial decision was not considered, and
that Kilakila was not being shortchanged on time to
respond to nmy final report and recommendati ons.

As things turned out, [U A] itself chose ful

di scl osure, and response times have been suspended, so
t hose concerns have been noot ed.

The University responded to Mnute Order No. 14 by
urging the Board to review the record and i ssue a deci sion
itself, wthout appointing a new hearing officer. The University

7
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requested in the alternative that a new hearing officer be
required to issue a decision within a reasonable tine frame and
l[imt additional fact finding to a site visit. Kilakila
responded in turn by requesting appoi ntnment of a new hearing
of ficer and di sclosure "of any comuni cations tending to show
that external political pressure was applied to affect the
outcone of this proceeding[.]"

On March 29, 2012, the Board filed Mnute Order No. 15
concl udi ng:

Even assum ng the communications fromthe
non-parties were initiated at the urging of a party in
this case, such communications would be considered
permtted ex parte communi cati ons under [HAR]

§ 13-1-37(b)(2) which permts requests for information
with respect to the procedural status of a proceeding.

The communication fromthe Hearing Officer to
[U Al was an unpermtted ex parte communication in
violation of [HAR] & 13-1-37

Despite the assertions by the Hearing Officer
that the pressure that was put on himto issue a
deci sion did not influence the outcome of his
deci sion, the Board finds that the totality of the
circumstances gives rise to a question regarding the
impartiality of the Hearing Officer in arriving at his
recommended deci sion.

Consequently, "to avoid even the appearance of inpropriety,"” the
Board di scharged Jacobson and struck fromthe record Jacobson's
proposed FOFs, COLs, and decision and order.

On March 30, 2012, Kilakila filed a "Mtion of
[Kilakila] for Disclosure of All Conmunications To and From [t he
Board] Regarding the [Sol ar Tel escope],” in which they sought, in
part, information about a March 21, 2012 neeting regarding the
Sol ar Tel escope.

On June 4, 2012, the Board issued Mnute Order No. 23,
provi di ng:

The Motion is granted with regard to the nmeeting
held on March 21, 2012, as referenced in Exhibit A of
the Reply. The followi ng disclosures are made
regardi ng that neeting:

a. A neeting occurred on March 21, 2012, at
whi ch Chairperson Aila was in attendance. No party to
the contested case was present during the meeting.

b. During the nmeeting the sole topic of
di scussi on was when the recommended decision in this
contested case would be issued by the hearing officer
St even Jacobson.
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c. There was no discussion of any substantive
issues involved in this contested case hearing.

I nasmuch as no party was present during the
meeting, there was no ex parte communication with the
hearing officer or any member of the Board. Even if a
party were present, the discussion referred to above
comes within the purview of [HAR] 8§ 13-1-37 [(2009)]
as a permtted conmunication related to requests for
information with respect to the procedural status of a
proceeding. No further action is required regarding
this communi cation

The Board is the head of the Departnment of Land
and Natural Resources (DLNR). [HRS] § 26-15 [(2009
Repl.)]. As the head of the DLNR, the Board has many
functions. Its menbers function in a
quasi -l egi sl ative capacity when engaged in rule
maki ng, as adjudicators when deciding a contested
case, and as trustees and managers when considering
di spositions of public Iands.

When carrying out their duties as Board members,
the menmbers of the Board interact with numerous people
in various situations. Kilakila's Motion does not
provide a time frame or context for the requested
di scl osures and the notion may enconpass
communi cations that occurred | ong before this matter
was the subject of a contested case.

Kilakila's Motion also relies heavily on
statements made by the former hearing officer
regarding inquiries made and pressure put upon the
hearing officer to render a decision. As this Board
has already determ ned, the communication to the
hearing officer came within HAR § 13-1-37 as a
permtted ex parte communication. \When the hearing
of ficer went beyond communi cati on allowed under HAR
§ 13-1-37, the Board acted appropriately by disclosing
the ex parte communi cation and di scharging the hearing
officer. Mnute Order No. 15.

Kilakila's Motion fails to show that any
communi cati ons beyond those all owed under HAR
8§ 13-1-37, and the previously disclosed communications
bet ween the former hearing officer and others, have
occurred. Kilakila's Motion is based, at nmost, upon
mere specul ation. Kilakila's Modtion has also not shown
that the Board has acted in any manner other than as
an impartial adjudicator in this case. In addition
any prejudice that may have occurred as a result of
communi cations with the former hearing officer has
been remedi ed by the Board's discharge and repl acement
of the hearing officer. The Board is m ndful that no
matters outside the record should be considered when
maki ng its decision, except as allowed under HRS
chapter 91.

For the reasons stated above, Kilakila's Motion

with regard to disclosure of all other conmmunications,
ot her than what is disclosed above, is hereby denied.

(Enmphasi s added.)
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On May 2, 2012, the Board appoi nted Lane I|shida
(I'shida) as hearing officer. Al so on May 2, 2012, the Board
filed Amtended M nute Order No. 19, in which it nodified CDU
Permit MA-11-04 to prohibit construction during the pendency of
the contested case proceedi ng except for the renoval of Reber
Circle® and other unused facilities at the Cbservatory Site.

On June 12, 2012, Kilakila filed a notion to reconsider
M nute Order No. 23. Kilakila contended that the "sole topic" of
the March 21, 2012 neeting® coul d not have been "when the
recommended decision in [the Sol ar Tel escope] contested case
woul d be issued by the hearing officer, Steven Jacobson[,]"
because Jacobson had already issued his initial and final
deci si ons.

On July 13, 2012, the Board granted the notion in part
and denied it in part, amending Mnute Order No. 23 to read,
"During the neeting, the sole topic of discussion was when the
final decision in this contested case would be issued, in |ight
of Mnute Order No. 14, filed on March 19, 2012."

On July 16, 2012, Ishida filed a Report and Proposed
Fi ndi ngs of Fact and Concl usions of Law, Decision and O der
(Proposed Order). On August 13, 2012, Kilakila filed its
exceptions to the Proposed Order. Anobng other things, Kilakila
argued that U A was not authorized to apply for the CDUP

On Septenber 27, 2012, Kilakila filed a second notion
to reconsider Mnute Order No. 23. Attached to the notion were
emai |l s that purportedly revealed (1) the University/U A acted in
bad faith, (2) that "inmmense political pressure has been applied
in this case that is even greater than prior docunents had
reveal ed[,]" and (3) that Aila had received nore ex parte
communi cation than had been previously reveal ed. These enuils,

8 Reber Circle is the remant of a former radio telescope facility

at the Observatory Site. Renoval of Reber Circle was proposed as a mtigation
measure.

9 Chairperson WlliamAila, Jr. (Aila), Attorney General David

Loui e, Bruce Coppa, a representative fromthe Governor's office, and Jennifer
Sabas (Sabas), staff nmenmber for Senator |nouye, appear to have attended, or at
the | east, planned to attend the neeting.

10
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between (1) M ke Mayberry, a U A representative, and Sabas, and
bet ween (2) Sabas and Aila, appear to indicate comrunication
about the possibility of losing funding for the Solar Tel escope
if construction did not begin by a certain date.

On Novenber 9, 2012, the Board issued an order denying
t he second notion to reconsider Mnute Order No. 23. The Board
found Kilakila failed to denonstrate any inperm ssible ex parte
comuni cation occurred between Jacobson or any Board nenbers and
a party in the case.

On Novenber 9, 2012, the Board granted the CDUA in its
Fi ndi ngs of Fact, Conclusions of Law, Decision, and Order (O der
Granting CDUP). The Board concluded the Sol ar Tel escope
satisfied the criteria set forth in HAR 8 13-5-30(c) (1994). The
Sol ar Tel escope's CDUA was granted subject to 20 conditions.

On Decenber 6, 2012, Kilakila appealed to the circuit
court fromthe Order Ganting CDUP under HRS 8§ 91-14 and ot her
authorities. Kilakila primarily asked the circuit court to stay
and reverse the Order Ganting CDUP. On July 11, 2013, the
circuit court affirnmed the Board' s Order Granting CDUP, and on
August 20, 2013, the court entered its "Final Judgnent” in favor
of the University.

1. STANDARDS OF REVI EW

Revi ew of a decision made by the circuit court upon
its review of an agency's decision is a secondary appeal
The standard of review is one in which [the appellate] court
must determ ne whether the circuit court was right or wrong
in its decision, applying the standards set forth in HRS
§ 91-14(g) (1993) to the agency's decision

HRS § 91-14, entitled "Judicial review of contested
cases," provides in relevant part:

(9) Upon review of the record the court may
affirmthe decision of the agency or remand the case
with instructions for further proceedings; or it may
reverse or nodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings,
concl usi ons, decisions, or orders are

(1) In violation of constitutional or statutory
provi sions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

11
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(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized
by abuse of discretion or clearly
unwar rant ed exercise of discretion.

Under HRS § 91-14(g), conclusions of |law are reviewable
under subsections (1), (2), and (4); questions regarding
procedural defects under subsection (3); findings of fact
under subsection (5); and an agency's exercise of discretion
under subsection (6).

United Pub. Wbrkers, AFSCME, Local 646, AFL-CI O, v. Hannenman, 106
Hawai ‘i 359, 363, 105 P.3d 236, 240 (2005) (brackets in original
omtted) (quoting Paul's Elec. Serv., Inc. v. Befitel, 104

Hawai ‘i 412, 416, 91 P.3d 494, 498 (2004)). "Pursuant to HRS

8§ 91-14(g), an agency's conclusions of |aw are reviewed de novo."
United Pub. Wbrkers, 106 Hawai ‘i at 363, 105 P.3d at 240

(internal quotation nmarks and citation omtted). "A circuit

court's conclusions of |aw are subject to de novo review"
Paul 's Elec. Serv., 104 Hawai ‘i at 420, 91 P.3d at 502.
[11. DI SCUSSI ON

A The Board's approval of the Sol ar Tel escope
conplies with HAR 8§ 13-5-30(c).

1. HAR 88 13-5-30(c)(1) & (2)

Kil akila contends the Sol ar Tel escope is inconsistent
wi th the purpose of the conservation district and objectives of
t he general subzone. HAR 8§ 13-5-30(c)(1) and (2) provide that
t he proposed | and use nust be "consistent with the purpose of the
conservation district” and "the objectives of the subzone of the
| and on which the use will occur[.]" The Sol ar Tel escope's
proposed sites are |located in the General subzone. "The
objective of this subzone is to designate open space where
specific conservation uses nay not be defined, but where urban
use woul d be premature.” HAR 8§ 13-5-14 (1994). HAR § 13,
Chapter 5 does not define "urban use,"” but

Under the Land Use Law, |ands are designated as belonging in

one of four |land use districts: urban, rural, agricultural
and conservation. . . . Land in an urban district tolerates
t he highest degree of devel opment and conservation | and the
| east.

12
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Life of the Land v. Land Use Commin of State of Hawaii, 63 Haw.
166, 170 n.3, 623 P.2d 431, 437 n.3 (1981).

In the Order Granting CDUP, CCOL 28, the Board
concl uded:

a. HAR § 13-5-30(c)(1). The proposed | and use
is consistent with the purpose of the conservation
district because the [Solar Tel escope] is an allowed
use within the conservation district and it is |ocated
within the [Observatory Site] which already includes
ot her astronomical facilities. The use of an already
devel oped area pronotes protection, preservation and
long-term sustainability of the surrounding areas
within the conservation district.

b. HAR § 13-5-30(c)(2). The [Sol ar Tel escope] is not
an urban use and is consistent with the uses all owed under
Executive Order No. 1987. The proposed |land use is a
specific permtted use in the general subzone. The
[ Observatory Site] is developed with roads, parking |ots and
astronomy facilities. The proposed [Solar Tel escope] will
occupy one of the last two devel opable sites at the
[ Observatory Site], and thus should have a negligible effect
on open space at Hal eakal a and is consistent with the
obj ectives of the general subzone.

The circuit court found:

3. Of the five subzones listed in HAR § 13-5-10,
the [ Solar Tel escope] is located in the General Subzone.
"The objective of this subzone is to designate open space
where specific conservation uses may not be defined, but
where urban use would be premature."” HAR 8§ 13-5-14. [The
Board] found that the [Solar Tel escope] is not an urban use
and is consistent with the objectives of the Genera
Subzone, particularly because the site is currently
devel oped with roads, parking lots, and other astronony
facilities. The [circuit court] agrees.

Kil akila contends the Sol ar Tel escope is an "urban use" due to
its height, mass, scale, use of hazardous nmaterials, location in
an area known as "Science City," which is already 40% devel oped,
i ndustrial appearance, and substantial inpacts. Mich of
Kilakila s argunent on this point concerns whether the Sol ar

Tel escope has a substantial inmpact on natural resources and is
addressed below in section I, A 3.

HAR 8§ 13-5-25 expressly allows astronony facilities to
be built in the resource subzone. See HAR 8§ 13-5-24, -25. There
is nolimtation in the rule regarding the size, appearance, or
ot her characteristics a facility may have, as long as the
construction and operation of the facility otherw se conplies
wi th HAR Chapter 13, Section 5. See id.

13
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2. HAR 8§ 13-5-30(c)(3)

HAR 8§ 13-5-30 provides that the proposed | and use nust
conply with "provisions and gui delines contained in [HRS Chapter]
205A, entitled ' Coastal Zone Managenent [(CZM],' where
applicable[.]" HAR 8 13-5-30(c)(3). "All agencies shall enforce
the objectives and policies of this chapter . . . ." HRS § 205A-
5(b) (2011 Repl.). Two such objectives are to protect, preserve,
and where desirable, (1) "restore those natural and man-nmade
hi storic and prehistoric resources in the coastal zone nanagenent
area that are significant in Hawaiian and Anerican history and
culture[,]" and (2) "restore or inprove the quality of coastal
sceni ¢ and open space resources.” HRS 88 205A-2(b)(2)(A) and
205A-2(b) (3)(A) (2011 Repl.). Kilakila contends the Sol ar
Tel escope is inconsistent with HRS § 205A-2(b) because it
adversely affects the visual and cultural resources of the summt
of Hal eakal 2, including the Qbservatory Site, which "is a natural
prehi storic resource that is significant in Hawaiian history and
culture.” In COL 28(c), the Board concl uded:

The goals of the [CZM program are to address issues from an
integrated ecosystem perspective, and as no |lands in Hawai ‘i
are more than 30 mles fromthe shore the entire State is
considered to be in the Coastal Zone. The objectives and
policies of the [CZM programrelate to recreationa
resources, historic resources, scenic and open space
resources, coastal ecosystens, econom c uses, coasta
hazards, managi ng devel opment, public participation, beach
protection and marine resources. HRS § 205A-2. The

impl ementation of mitigation measures . . . is designed to
reduce, mnimze, elimnate, or conpensate for the inpacts
of the [Solar Tel escope] on surroundi ng areas. In
particular, inmpacts of storm water runoff and effects on
groundwater, which may directly affect the coastal zone
will be reduced to a negligible |level. The [ Sol ar

Tel escope] is consistent with the goals and objectives of
HRS chapter 205A.

(Enphasi s added.) Additionally, as discussed further below in
section I, A 3, the Board found the Sol ar Tel escope's visual

i npact would not be significant and the site's cultural resources
woul d be reasonably protected. Consequently, Kilakila's
contention is without nerit. See generally Application of
Hawaiian Elec. Co., Inc., 81 Hawai ‘i 459, 465, 918 P.2d 561, 567
(1996) (courts refrain from determ ni ng whet her the wei ght of

evi dence supports an adm nistrative finding).

14
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3. HAR § 13-5-30(c) (4)

Kilakila contends the circuit court erred because the
substantial evidence does not support the conclusion that the
Sol ar Tel escope woul d not have a substantial adverse inpact to
exi sting natural resources. HAR 8 13-5-30(c)(4) provides that

(c) In evaluating the merits of a proposed | and use
the department or board shall apply the following criteria:

(4) The proposed |l and use will not cause substantia
adverse inpact to existing natural resources
wi t hin the surrounding area, community, or
region[.]"

Nat ural resource "neans resources such as plants, aquatic life
and wildlife, cultural, historic, recreational, geologic, and
archeol ogi cal sites, scenic areas, ecologically significant
areas, watersheds, and mnerals.” HAR § 13-5-2 (1994).

The FEI'S provides that construction and operation of
the Sol ar Tel escope would result in major, adverse inpacts on
cul tural resources:

Construction and operation of the proposed [ Sol ar

Tel escope] at either the Preferred Mees or Reber
Circle sites would result in major, adverse, short-
and long-term direct inpacts on the traditional
cultural resources within the [Region of Influence].
No indirect inpacts are expected. M tigation measures
woul d be impl emented; however, those measures woul d
not reduce the inmpact intensity: inpacts would remain
maj or, adverse, long-term and direct.

The FEI'S concl uded that under the no-action alternative, "there
woul d continue to be major, adverse, long-term direct inpacts to
traditional cultural resources.” The FEIS |ikew se concluded the
curul ative inpact to cultural resources of the Sol ar Tel escope at
the preferred and alternate site would be major, adverse,
long-term and direct. The Board found that while the inpact on
cultural resources was nmgjor, it was incremental and woul d exi st
even W thout construction of the Sol ar Tel escope:

168. Several people provided testimny as part
of the [Supplenmental] Cultural Assessment that
conducting Native Hawaiian traditional cultural
practices often requires an uninterrupted view of the
summt area to make an enotional and physical
connection to a place of inportance

169. The presence of manmade structures on the
summ t already creates an interruption of the view

15
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The addition of the proposed [ Solar Tel escope] would
only slightly increase the degradation of the summt
as a traditional cultural property.

170. The FEI'S determ ned that although the size
and col or of the [Solar Tel escope] would have a major
i mpact on native Hawaiians conducting traditiona
cultural practices, which often requires an
uni nterrupted view of the summt, because of the past
construction of man made structures on the summt and
the current view, which is already interrupted, the
addition of the [Solar Tel escope] would be incremental
in degradation of the summt as a traditional cultura
property. The addition of the [Solar Tel escope] would
result in readily detectable, localized effects, with
consequences at the regional level to traditiona
cultural practitioners within greater Hawai ‘i. The
cunul ative effects on traditional cultural resources
of past actions conmbined with the [Solar Tel escope]
woul d be maj or, adverse, long-term and direct.

171. The FEI'S determ ned that although the
No- Action Alternative would not contribute to changes
in traditional cultural, historic, or archeol ogica
resources within the [Observatory Site], for those who
bel i eve that any man- made devel opment in the summt
area constitutes a form of desecration, those people
woul d continue to find that the current devel opment
results in major, adverse, long-term direct effects
to traditional cultural resources.

The FEI'S eval uated inpacts to visual resources and
vi ewpl anes from w thin Hal eakal 3 Nati onal Park and from popul at ed
areas of Maui, and determ ned inpact intensity by conparing
various existing views with i mages of views that included
conput er sinul ated i nages of the Sol ar Tel escope.!® Regarding
the preferred Mees and alternative Reber Circle sites, the FEI'S
concluded that fromw thin the Hal eakal 2 National Park, "the
prom nence of the proposed new structure in views fromw thin two
mles of the [Solar Tel escope] would result in noderate, adverse
and long-terminpacts to visual resources[,]" and "[n]o

mtigation woul d adequately reduce this inpact.” The FEIS
concl uded that beyond Hal eakal 3 National Park, "in views from
t hroughout Maui . . . the proposed [Sol ar Tel escope] would result

in a mnor, adverse and long-terminpact to visual resources[,]"

10 The FEI'S provided "[v]iewer sensitivity is assumed to be
relatively high within the [Hal eakal @ Nati onal Park], based on the fact that
viewers in the area are predomnantly visitors to the national park with an
expectation of high visual quality in the area."
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and "[n]o mtigation would adequately reduce this inpact."

Regar di ng

the no action alternative, the FEI'S concl uded

vi sual

i npacts were negligible, adverse, and |long-term The FEIS

i ndi cated the Sol ar Tel escope's cumnul ative inpact on visual

resources

and vi ewpl anes, fromboth the preferred and al

build sites, was major, adverse, and long-term The Boa

176. From wi thin Hal eakal & Nati onal Park, the
prom nence of the [Solar Tel escope] at the Mees site
in views fromwithin two mles of the [Solar

Tel escope] site . . . the proposed [Sol ar Tel escope]
woul d be visible to the point of co-dom nance with
ot her nearby structures. It would intensify the

al ready devel oped appearance in its inmmediate
surroundi ngs, and woul d al so appear to increase
slightly the amount of horizontal space occupied by
structures in views from within [Hal eakal & Nati ona
Park]. The new structure would not substantially
alter the existing visual character visible in any
Vi ew.

178. During the construction phase, however,
crane equi pment may be visible from outside [Hal eakal a
Nat i onal Park].

182. From outsi de of [Hal eakal @ Nati onal Park],
in views fromthroughout Maui (including w ndward
upcountry, central valley and south Maui |ocations),

t he proposed [Sol ar Tel escope] at the Mees site would
be visible atop distant ridgelines from a nunmber of
viewi ng locations and indistinguishable in views from
ot her locations. Because of the distance of these

vi ews, regardl ess of whether the [Observatory Site] is
presently visible fromthese | ocations, the proposed

[ Sol ar Tel escope] would not substantially alter the
visual quality of the views.

ternate
rd found:

The FEI' S concl uded "there woul d be noderate, adverse,
and long-terminpacts on visitor use and experience from changes

in the quality of recreational activities such as sights
hi ki ng, backpacki ng, phot ography, and canpi ng associ at ed
changes in the viewshed fromconstruction activities at either

the Preferred Mees site or the alternative Reber Circle site[.]"
The FEI'S concl uded further that "[c]hanges in the viewsh
t he operations phase would result in major, adverse, and

11

The FEI'S expl ained that "[b]ecause of the distance of t

regardl ess of whether the [Observatory Site] is visible at present
proposed [ Sol ar Tel escope] would not substantially alter the visua

the views."
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| ong-terminpacts on the visitor use and experience from

| ocati ons where the proposed [ Sol ar Tel escope] woul d be

prom nently seen[.]" It also concluded that construction noise
"woul d have a nmajor, adverse, and short-terminpact on visitor
use and experience[,]" but this inpact would be mtigated to
"negligible, adverse, and long term between April 20'" and July
15" at other tines of the year noise inpacts would be nmitigated
to noderate, adverse and short-term" The FEI'S indicated that
for both the preferred and alternative build sites, cunulative

i mpacts to visitor use and experience would continue to be mgjor,
adverse and |long-term The Board found:

190. I npacts on visitor use and experience
woul d be anticipated if the proposed [Solar Tel escope]
were constructed. These inmpacts would result from
changes in the quality of recreational activities such
as sightseeing, hiking, backpacking, photography, and
canmpi ng associated with changes in view from
construction activity at the proposed [ Sol ar
Tel escope] site and along the Park Road corridor.

191. I npacts on air quality associated with
increased construction vehicle traffic and use would
be m nor, adverse, and short-term These inmpacts would
occur over the short-term would be mtigated to the
greatest possible extent, as set forth herein, and the
i mpacts on visitor use and experience would di mnish
in the long-term

192. Changes in the view woul d, however
continue to result in noderate and |long- terminpacts
on the visitor use and experience fromlocations where
t he proposed [Sol ar Tel escope] would be prom nently
seen.

Utimately, the Board concluded the Sol ar Tel escope
woul d not substantially adversely inpact existing natural
resources because (1) specific neasures had been proposed to
mtigate inpacts to cultural resources, view planes, and
endangered flora and fauna, (2) ten other facilities already
existed within the Cbservatory Site, which was specifically
created for astronony uses, (3) the "benefits to be derived from
the [ Sol ar Tel escope] include not only the advancenent of
scientific know edge that would be of significant benefit to the
world, but it would also create econonmic benefits[,]" and (4)
educati onal opportunities would be created for students and
nati ve Hawaii an astrononers.

18
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After Kilakila appealed the Board's Order G anting
CDUP, the circuit court concl uded:

4. There exists substantial evidence that supports
the conclusion that the [Solar Tel escope] will not have a
substantial adverse inpact to existing natural resources
with the surrounding area and community, consistent with
[the Board's] decision, "when considered together with al

m nimzation and mtigation commtments . . . [the Sol ar
Tel escope] will not cause substantial inmpact to existing
natural resources with the surrounding area, conmmunity, or
region."

Al t hough Kilakila cites to the [FEIS] in support of
its argunments to the contrary, the Court agrees with [the
University] that the FEIS is not necessarily a binding
document. An environmental study is an "informational
document " as outlined and explained in HRS § 343-2 and Mauna
Kea Power Co. Inc. v. Board of Land and Natural Resources

(Bd.), 76 Hawai ‘i] 259, 874 P.2d 1084 (1994).

5. [ The Board's] decision that the [Solar
Tel escope] does not violate HAR Title 13, chapter 5, was not
erroneous. The [Sol ar Tel escope] would be in close
proximty to other previously devel oped facilities for
astronony with the observation site. [The Solar Tel escope]]
woul d be "simlar to the existing facilities at
the . . . site and surrounding areas . . . will preserve the
exi sting physical environmental aspects of the Land."

Kilakila contends the circuit court was wong because
substantial evidence does not exist to support the Board's
conclusion that the Solar Tel escope's adverse inpact on natural
resources woul d be | ess than substantial. Kilakila contends the
Board failed to foll ow HAR §8 13-5-30(c) (4) because

(1) the FEI'S and CDUA show the Sol ar Tel escope’s
i npacts on natural resources -- specifically cultural resources,
vi sual view planes, natural beauty, and quiet -- would be
substanti al ;

(2) the Board "offered no explanation for rejecting al
this evidence";

(3) mtigation nmeasures "do not reduce the inpacts to
| ess than substantial; and

(4) FOF 169 in the Board's Order Ganting CDUP
"distorts the evidence" and FOFs 167, 176 and 192 are clearly
erroneous.

Kilakila s argunents regarding the evidence of
substantial inpacts to natural resources and the Board' s failure
to explain its alleged disregard of the sanme is unavailing. In

19



NOT FOR PUBLICATION IN WEST'SHAWAI‘I REPORTS AND PACIFIC REPORTER

part, Kilakila' s argunment conflates the FEI'S conclusion of a
maj or inpact on cultural resources with a substantial inpact.
The FEI'S defines a "major™ inpact on cultural resources as an
adverse inmpact where

di sturbance of a site(s) results in loss of integrity
and i mpact(s) would alter resource conditions. There
woul d be a block to, or great affect on, traditiona
access, site preservation, or the relationship between
the resource and the affiliated group's body of
practices and beliefs, to the extent that the surviva
of a group's practices and/or beliefs would be

j eopardi zed.

The CDUA, however, appears to use the terns interchangeably:

Wthin the FEI'S, potential inmpacts were characterized
with respect to intensities described as nmajor,
noderate, m nor, and negligible. The criteria for the
intensity of inpact on each resource, the anticipated
i mpacts on the natural environment, and m tigations
for those impacts are described in [the FEIS]. Table
below is a sunmary of the resources, inpacts,

m tigations, and final impacts for the Mees Site

(shown as Table 4-7 in FEIS Vol. |.) Table 2 bel ow
details the mtigations for those impacts (shown as
Table 4-13 FEIS Vol. 1.)

Both Tables | and 2 bel ow show that the proposed

[ Sol ar Tel escope] would have a substantial (major)
adverse inpact on cultural resources. Specifically,
the proposed [Sol ar Tel escope] would be seen as
culturally insensitive and disturb traditiona

cultural practices conducted within the [RO, which
includes parts of [Hal eakal 3 Nati onal Park]. Noise and
associ ated construction-related di sturbances woul d

al so have a major, adverse inpact on traditiona
cultural practices within the RO. No mtigation would
elimnate these inpacts, but numerous mtigation
measures woul d be enmployed to reduce such inpacts as
much as possible. As shown from the extensive analysis
conducted during the EI'S process, no other aspects of
the proposed | and use would result in substantia

(maj or) adverse inpacts.

(Emphases added.) The CDUA al so provided the Sol ar Tel escope

"W |l cause a substantial visual inpact on visitors to the sunmt
area of [Hal eakal a National Park] and only negligible inpacts on
popul ated parts of the greater Maui community." Nevert hel ess,

whet her an inpact on natural resources is substantial and
requires denial of a CDUP is within the Board' s discretion. See
HRS § 183C-3 (2011 Repl.); see also HAR 88 13-5-1 (1994) and 13-
5- 30.

It is not the court's role here to weigh evidence. See
Application of Hawaiian Elec. Co., Inc, 81 Hawai ‘i at 465, 918
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P.2d at 567 ("[Clourts decline to consider the weight of the
evi dence to ascertain whether it weighs in favor of the

adm nistrative findings[.]"). Assumng the FEI'S concluded the
i mpact on cultural resources was substantial, the Board is not
bound by an applicant's EI'S. See Mauna Kea Power Co., Inc. V.
Bd. of Land & Natural Res. (Bd.), 76 Hawai ‘i 259, 265, 874 P.2d
1084, 1090 (1994) (an EIS is an informational docunent whose
acceptance is separate fromthe approval of a conservation
district use application). Simlarly, it appears that the Board
is not bound by the conclusions of a conservation district use
application (otherw se, applicants could essentially dictate
Board action). "But where the record denonstrates considerable
conflict or uncertainty in the evidence, the agency nust
articulate its factual analysis with reasonable clarity, giving
sonme reason for discounting the evidence rejected.” 1n re Water
Use Permt Applications, 94 Hawai ‘i 97, 163-64, 9 P.3d 409,
475-76 (2000) (Waiazhole). To the extent the Board rejected the
FEI'S or CDUP concl usions regarding inpacts to natural resources
by concl uding the Sol ar Tel escope woul d not cause a substanti al
adverse inpact, the Board's concl usion was consistent with

Wai zhol e.

Regardi ng i npacts to the natural resources in question,
the Board explained that it assessed the Sol ar Tel escope within
the "context of the [Observatory Site,]" as well as mitigation
nmeasures to be enployed and conditions attached to the use
permt. The Board found the inpact on cultural practices was
i ncrenental because the existence of other astronony facilities
al ready created an obstructed viewpl ane and as a result, the
Sol ar Tel escope would "only slightly increase the degradation of
the sunmt as a traditional cultural property.” This is
supported by the FEI'S conclusion that the intensity of the inpact
on cultural resources would remain the sane under the no-action
alternative. The Board applied a simlar reasoning inits
anal ysis of visual and noise inpacts. The Board al so consi dered
the several mtigation neasures which included educati onal
prograns for native Hawaiians, mnimzing noise fromconstructing
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and operating the Sol ar Tel escope at certain tines, reserving

Sol ar Tel escope usage tinme for native Hawaiian astrononers,

eval uating the exterior paint options periodically to nake the
Sol ar Tel escope | ess noticeabl e, *? and decomi ssi oni ng and
deconstructing the Sol ar Tel escope within 50 years fromthe date
operations begin upon consultation with native Hawaii an

organi zations. Consequently, the record shows the Board
articulated its factual analysis with reasonable clarity and gave
sone reasons for discounting the alleged rejected evidence.

Kil akila contends HAR 8§ 13-5-30 "does not state that as
long as mitigation neasures are enpl oyed that substantial inpacts
magi cal | y becone insubstantial.” The Board concluded mtigation
measures woul d reduce all inpacts to natural resources to
m ni mal, except for cultural and visual resources, but further
concl uded these resources woul d be adequately protected by
nmeasures taken beyond the mtigation proposed by the FEIS:

C. The effect on, or inpairment of,
traditional cultural practices by the astronom cal
facilities currently located on the [Observatory Site] has,
to a degree, already been mitigated by the construction and
consecration of the east-facing ahu.[!¥ Protection of the
native Hawaiian practitioners' exercise of cultura
practices in the [Observatory Site] and near the [ Sol ar
Tel escope] may be acconplished through the construction and
consecration of a third ahu in a location to be agreed upon
by [U A] and Kilakila in consultation with the Cultura
Speci alist and the Native Hawaiian Working Group. The
i npl ementation of this measure together with the conditions
contained in the Long Range Devel opment Pl an, Management
Pl an, Record of Decision and the Progranmatic

12 Addi tionally, the Board concluded "inpacts to view planes will be
mtigated through the choice of the location of the [Solar Tel escope] within
the [Observatory Site] and the periodic evaluation of exterior paint options
that could make the [Solar Tel escope] |less noticeable.” This would presumably
apply to the Solar Tel escope's inmpact to both visual resources and vi ewpl anes,
and visitor experience and use.

13 Citing Application of Kauai Elec. Div. of Citizens Utilities Co.
60 Haw. 166, 184, 590 P.2d 524, 537 (1978) (Citizens Utilities), Kilakila
contends the Board failed to identify evidence in the record to reach a
conclusion different fromthe FEIS. This contention presumes the concl usions
di ffer based on Kilakila's conflation of the terms "major," fromthe FEIS, and
"substantial," from HAR § 13-5-1. Additionally, Citizens Utilities held the
agency had a duty to provide findings to enable a meaningful review of its
deci sion, see Citizens Utilities, 60 Haw. at 184, 590 P.2d at 537, which the
Board here fulfilled.

14 In Hawai i an, ahu is defined as a "heap, pile, collection, nound,

mass; alter, shrine, cairn[.]" MK. Pukui & S.H Elbert, Hawaiian Dictionary
at 8 (1986).
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Agreement . . . will reasonably protect the exercise of
cultural practices in the [Observatory Site] and near the
[ Sol ar Tel escope].

32. The protection of the natural resources of the
Hal eakal 2 summt and the area covered by the application for
the [ CDUP] can be acconplished through inplementation of the
conditions contained in the Long Range Devel opment Pl an,
Management Pl an, Record of Decision, Progranmatic Agreenment,
and the Habitat Conservation Plan and acconpanyi ng
incidental take permts.

Addi tionally, throughout the Order Granting CDUP, the Board found
and concl uded the Sol ar Tel escope's inpact to cultural and visual
resources was increnental, and the inpact to those resources
woul d exi st without the devel opnment of the Sol ar Tel escope. W
decline to assess whether the weight of evidence supports an

adm nistrative finding. See Application of Hawaiian Elec. Co.,
Inc., 81 Hawai ‘i at 465, 918 P.2d at 567.

Kilakila al so contends the Board failed to identify
evidence that the mtigation neasures actually reduced i npact
intensities, citing Makua v. Runsfeld, 163 F. Supp. 2d 1202, 1218
(D. Haw. 2001) for the proposition that a "perfunctory
description or nmere listing of mtigation nmeasures, w thout
supporting analytical data, is insufficient to support a finding
of no significant inpact.” (Ctation and internal quotation
marks omtted.) Runsfeld is inapposite because it reviewed an
agency's determnation that an EI' S was not required, a
determ nati on which was based "al nost entirely” on mtigation
nmeasures whose effectiveness was not analyzed.?® |d. at 1217-18.
In contrast, here, an EI' S was conpl eted and we review the
agency's grant of a CDUA

Kilakila further contends the Board failed to foll ow
HAR 8 13-5-30(c)(4) because FOF 169 in the Board's Order Granting
CDUP "distorts the evidence" and FOFs 167, 176 and 192 are
clearly erroneous.

Ki |l akila contends FOF 169 "distorts the evidence"
because it contradicts FOF 170 and m squotes the FEIS. FOFs 169

15 In some cases the |l aw all ows agencies to not conplete an

Environmental |nmpact Study (EI'S) where the agency adopts mtigation measures.
See Runsfeld at 1217.
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and 170 are not contradictory. FOF 169 provides the "presence of
manmade structures on the summit already creates an interruption
of the view. The addition of the proposed [ Sol ar Tel escope]
would only slightly increase the degradati on of the sunmt as a
traditional cultural property.” (Enphasis added.) FOF 170

provi des:

The FEI'S determ ned that although the size and col or
of the [Solar Tel escope] would have a major impact on native
Hawai i ans conducting traditional cultural practices, which
often requires an uninterrupted view of the summt, because
of the past construction of man[-]made structures on the
summt and the current view, which is already interrupted
the addition of the [Solar Telescope] would be incremental
in degradation of the summt as a traditional cultura

property.

(Enmphasi s added.) The portion of the FEIS to which the Board
cites in FOF 170 provi des:

Therefore, because of the past construction of man-made
structures on the summt and the current view, which is
already interrupted, the addition of the [Solar Tel escope]
woul d be incremental in the degradation of the sunmt as a
traditional cultural property.

(Enmphasi s added.)

In light of the FEI'S opinion, FOF 170 appears to mean
t he adverse inpacts on cultural resources at the site were
al ready major, direct, and | ong-term when the University
submtted its CDUA, and the addition of the Solar Tel escope would
only increase the existing inpact increnmentally, resulting in a
curmul ati ve adverse inpact of no greater intensity than what
al ready existed. FOF 169 does not distort the evidence because
under the circunstances, a "slight increase" and "increnental
addi ti on" are synonynous.

Kil akila contends FOF 167 was clearly erroneous because
the record was replete with evidence that native Hawaiian usage
of the summt prior to Novenber 25, 1892 was established as a
practice, and FOF 167 was contradicted by FOFs 3, 156,
and 165.1° 7 FOF 167 states "Kilakila did not provide evidence

16 FOFs 3, 156, and 165 provide:

3. [Kilakila] is an organization that is dedicated to
the protection of the sacredness of the summt of Hal eakal a.
One of Kilakila's objectives is the protection of
traditional and customary practices as well as natura
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of any native Hawaiian usage of the sunmt of Hal eakala or the
[ Cbservatory Site] that was established in practice prior to
Novenber 25, 1892." FOF 167 relates to COL 29(a), the Board's
conclusion that Kilakila failed to show that its directors or

menbers engaged in traditional and custonmary activities, i.e.,

activities protected under Hawai ‘i | aw, according to Pratt.'® The

resources. The directors of [Kilakila] state that they
engage in traditional and customary practices on Hal eakal a.
Anmong the practices exercised by the directors of [Kilakil a]
are: mal ama aina [(taking care of the land)], the burying
of piko [(umbilical cord)], offering ho‘okupu [(cerenonia
gift-giving as a sign of honor and respect)] (including pule
[ (prayers, blessings)], oli [(chants)] and materials),
connecting with their ancestors and participating in
religious cerenonies. The directors of Kilakila enjoy views
of and fromthe summt of Hal eakal a and the beauty of the

ar ea.

(Record references omtted.)

156. Comments were received that the summt of
Hal eakal a was used by native Hawaiians both as a place of
burials of the dead as well as a place for the burying of
pi ko (umbilical cord). Burial places of the dead at
Hal eakal a2 i ncl ude Makaopal ena, Keal aohi a, Puukil ea,
Hanmohamo, Al al akei ki, and Ni uai aawa.

165. Menbers of Kilakila testified that they go to
Hal eakal a, especially during significant times such as the
sol stices and equi noxes, to welcome the sun. In particular
[a menber of Kilakila] testified that she believed the
cul tural practice of going to the summt during these
significant times started prior to 1892, although she could
not say for sure. In addition, [this menber] testified that
she goes to the summit, to the parking area of the Nationa
Park Service, to conduct these practices.

(Record references omtted.)

17

Hawai i an words as defined in M K. Pukui & S.H. Elbert, Hawaii an

Di ctionary (1986).

18

COL 29(a) provides:

Al t hough Kil akila has not shown that its directors or
menbers engage in activities that are traditional and
customary, according to Pratt, the Cultural Resources
Assessment and the Supp. Cultural Assessment conducted in
connection with the [Solar Tel escope] have established that
traditional cultural practices, such as religious prayer and
ceremoni es, the burying of piko [(umbilical cord)], and
connection with akua (gods) and ancestors, have occurred and
continue to occur in the summt area. The practices engaged
in by the directors and nembers of Kilakila are consistent
with the cultural practices set forth in the cultural
assessments and will be accepted as such
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Board apparently discredited the evidence presented by Kil akila
on this point, which was within the Board' s discretion to do.
See Application of Hawaiian Elec. Co., Inc., 81 Hawai ‘i at 465,
918 P.2d at 567. And considering Kilakila was found to have
standi ng, they have not explained how an error on this matter

affects its substantial rights. Hawai‘i Rules of Cvil Procedure
Rule 61 ("The court at every stage of the proceedi ng nust
di sregard any error or defect in the proceedi ng which does not
affect the substantial rights of the parties.").

Kil akila contends FOFs 176 and 192 accurately quote the
FEI'S but "to the extent they may inply that the visual inpact is
not substantial, they create an inaccurate inpression.” Again,
contrary to Kilakila' s assertions, the FEI'S did not concl ude the
i npact on visual resources and view planes was substantial, nor
did the FEI'S conclude the visual inpact as it relates to visitor
use and experience was substanti al.

FOF 176 concerns the inpact to visual resources and
vi ew pl anes and provides in part: "[The Solar Tel escope] would
intensify the already devel oped appearance in its inmediate
surroundi ngs, and woul d al so appear to increase slightly the
anount of horizontal space occupied by structures in views from
within the Park. The new structure would not substantially alter
the existing visual character visible in any view" This is
identical to language in the FEIS. Additionally, the CDUA
provi ded that while the Sol ar Tel escope would intensify the
appear ance of devel opnent from various views, it would be
consistent wwth the scale and character of the existing views of
the Cbservatory Site. As such, FOF 176 is not clearly erroneous.
See Brener v. \Weks, 104 Hawai ‘i 43, 51, 85 P.3d 150, 158 (2004)
(An FOF is clearly "erroneous when the record | acks substanti al

evi dence to support the finding.").

FOF 192 concerns the inpact to visitor experience and
provi des: "Changes in the view would, however, continue to result
in noderate and | ong-terminpacts on the visitor use and
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experience fromlocations where the proposed [ Sol ar Tel escope]
woul d be prom nently seen.” The evidence regardi ng whet her the
Sol ar Tel escope’'s individual inpact to views is major or
noderate, as it relates to visitor use and experience, is
sonewhat conflicting.! However, the Board appears to have

wei ghted the existing inpacts to views heavier than the
addi ti onal inpact caused by the Sol ar Tel escope when it concl uded
the Sol ar Tel escope's added inpact, in context, would be slight.
This is consistent with the FEI'S, which provided the "existing

vi sual inpact of [the Cbservatory Site] could, however, still be
considered to be contrary to visitor expectations for the sunmt
area, wWith respect to the natural |andscape vistas, and, with

sel ection of the No-Action alternative, would continue to have a
maj or, adverse, and long-term direct inpact on the viewshed."
As such, FOF 192 is not clearly erroneous. See Brener, 104
Hawai ‘i at 51, 85 P.3d 158 (An FOF is clearly "erroneous when the
record | acks substantial evidence to support the finding."); see
al so Application of Hawaiian Elec. Co., Inc., 81 Hawai ‘i at 465,
918 P.2d at 567 (Courts refrain fromdeterm ni ng whether the

wei ght of evidence supports an adm nistrative finding).

Kilakila al so appears to contend FOFs 176 and 192 are
clearly erroneous because they rely on an allegedly faulty visual
i npact analysis in the FEIS. The FEI'S concluded that for both
the preferred and alternative build sites, the Solar Tel escope's

i mpact on visual resource and view planes fromw thin Hal eakal a

19 The FEI'S indicated the Solar Tel escope's individual impact on
visitor experience would be overall noderate, adverse and |long-term and that
"[c] hanges in the viewshed during the operations phase would result in major,
adverse, and long-terminpacts on the visitor use and experience from
|l ocations where the proposed [Sol ar Tel escope] would be promi nently seen, as
described in Section 4.5-Visual Resources and View Planes." Enphases added.)
Section 4.5 assesses the direct and indirect individual inpact to visua
resources and concluded the intensity of impacts from various vantage points
woul d not exceed noder ate.

After receiving comments on the FEI'S, the [National Science
Foundation (NSF)], in its "Record of Decision," which approved the NSF's
fundi ng of the Sol ar Tel escope, acknow edged that "in consideration of both
the quantitative and qualitative analyses and the comments of the [Nationa
Park Service] and others, NSF agrees that the construction and operation of
the [Solar Tel escope] will have major adverse short-term and |long-term i npacts

to visual resources and view planes within key areas of the Park that wil
thus result in major adverse inpacts to the visitor experience within the
Park." (Enphasis added.)
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Nat i onal Park woul d be noderate and that "[n]o mtigation would
adequately reduce this inpact." However, the FEIS defined
noderate inpacts as those in which mtigation nmeasures "woul d
i kely be successful.” Wile this inconsistency nmay cast doubt
on the FEI S s inpact assessnent nethodol ogy, the Board appears to
have not |imted its analysis to the mtigation nmeasures proposed
by the FEIS as it concluded the "protection of the natural
resources of the Hal eakal a summt and the area covered by the
application for the [CDUP] can be acconplished through
i npl enentation of the conditions contained in the Long Range
Devel opnent Pl an, Managenent Pl an, Record of Deci sion,
Programmati ¢ Agreenent, and the Habitat Conservation Plan and
acconpanyi ng i ncidental take permts."” Again, as discussed
above, the Board is not bound by the EIS and we do not wei gh the
evi dence. ?°

Kilakila contends FOFs 176 and 192 are clearly
erroneous and cites State v. Dianond Motors, Inc., 50 Haw. 33,
36, 429 P.2d 825, 828 (1967) for the proposition that the Hawai ‘i
Suprene Court held that protecting an industrial district from

further encroachment was inportant, and even though structures
al ready existed at a site, adding one that would rise fifty feet
above any other structure would "substantially inpair the view"
D anond Mot ors assessed the constitutionality of an ordi nance

regul ating the size of outdoor signs and is inapposite. D anond
Mot ors, 50 Haw. at 33-35, 429 P.2d at 826-27. Kilkila cites to
the suprene court's statenment, "We accept beauty as a proper
community objective, attainable through the use of the police
power." 1d. at 36, 429 P.2d at 827. That dicta does not support
Kilakila' s proposition.
4. HAR 8§ 13-5-30(c)(5)

HAR 8§ 13-5-30(c)(5) provides that "[t] he proposed | and

use, including buildings, structures, and facilities, shall be

20 Additionally, Kilakila contends the University inadequately

presented and defended the FEIS i mpact assessment methodol ogy. This also goes
to the weight of the evidence -- i.e., Kilakila suggests that the Board should
not have credited the FEIS's assessnents. Further, Kilakila fails to provide
any authority to support its contention that the University had to explain or
defend the met hodol ogy or that any other methodol ogy should have been used.
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conpatible with the locality and surroundi ng areas, appropriate
to the physical conditions and capabilities of the specific

parcel or parcels[.]" Kilakila contends there is no evidence the
Sol ar Tel escope woul d be conpatible with Hal eakal 2 Nati onal Park,
"which is only a few hundred yards away." Kilakila contends the

evi dence supports the opposite conclusion and cites (1) the FEI S
conclusion that the cumul ative inpact on visitor use and
experience woul d be maj or, adverse, and long-term (2) the NSF' s
conclusion that the Sol ar Tel escope, if located at the preferred
Mees site, would have a najor, adverse, and |ong-term i npact on
vi sual resources for Hal eakal 3 National Park Visitors, and (3)
the National Park Service's (NPS) opinion, fromthe public
comments to the supplenmental draft EI'S, that

The statement -- 'The proposed [ Sol ar Tel escope] would not
hi nder [ Hal eakal a Nati onal Park's] purpose . . . or prevent
the NPS fromcontinuing its conservation work to nmeet its
gui di ng m ssion of preservation' should be del eted. Based
on analysis the proposed action would not only hinder the
NPS, but would prohibit our ability to conserve the scenery
and other resources |eaving them uninmpaired for the
enjoyment of future generations.

Kilakila s contention is unavailing. An "agency's
interpretation of its own rules is generally entitled to
deference[,]" unless the interpretation is plainly erroneous or
i nconsistent with the underlying | egislative purpose. Kal eiKkini
V. Yoshi oka, 128 Hawai ‘i 53, 67, 283 P.3d 60, 74 (2012),
reconsi deration denied, 128 Hawai ‘i 199, 285 P.3d 1013 (2012).
Here, the Board appears to have interpreted "locality and
surroundi ng areas" as inmmediate vicinity, i.e., the Cbservatory
Site:

The [ Observatory Site] was specifically set aside for
observatory site purposes under Executive Order No. 1987
Astronom cal and observatory facilities have existed on the
[ Observatory Site] since 1951. The [Sol ar Tel escope]
includes the construction of astronom cal facilities which
are conmpatible with the locality and surroundi ng areas,
appropriate to the physical conditions and capabilities of
the specific parcel

Addi tionally, as discussed above, the Board's anal ysis under HAR
8 15-5-30(c)(4) concluded the Solar Tel escope woul d not cause a
substantial adverse inpact to the existing natural resources
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within the surrounding area, conmmunity or region.?
Consequently, the record reflects conpliance with HAR 8§ 13-5-
30(c)(5). See generally Application of Hawaiian Elec. Co., Inc.,
81 Hawai ‘i at 465, 918 P.2d at 567 (Courts refrain from
determ ni ng whet her the wei ght of evidence supports an
adm ni strative finding).
5. HAR 8§ 13-5-30(c)(6)

HAR 8§ 13-5-30(c)(6) provides the "existing physical and

envi ronnent al aspects of the |and, such as natural beauty and

open space characteristics, will be preserved or inproved upon,
whi chever is applicable[.]" In COL 28(f), the Board concl uded:

The [ Observatory Site] currently contains various astronony
facilities, including support buildings, roads, and parking
lots. The [Solar Telescope] will not enhance the natural
beauty or open space characteristics of the [Observatory
Site]. However, because the proposed [Sol ar Tel escope] is
simlar to the existing facilities at the [Observatory Site]
and surroundi ng areas, the [Solar Telescope] will be
consistent with and will preserve the existing physical and
envi ronment al aspects of the | and.

Kil akila contends the University admtted the Sol ar
Tel escope did not inprove natural beauty or open space
characteristics and failed to denonstrate that the it preserves
them Kilakila asserts, "G ven the negative visual inpacts, it
is not credible to claimthat the [ Sol ar Tel escope] preserves
natural beauty."”™ This claimis without nerit. HAR § 13-5-
30(c)(6) concerns "existing physical and environnmental aspects of
the land” and is not limted to visual inpacts. See HAR 8§ 13-5-
30(c)(6). And, we do not weigh the evidence to determ ne whet her
it supports an administrative finding. See Application of
Hawai i an Elec. Co., Inc., 81 Hawai‘i at 465, 918 P.2d at 567.

6. HAR 8§ 13-5-30(c)(7)

HAR 8§ 13-5-30(c)(7) provides, "Subdivision of |land wll
not be utilized to increase the intensity of |land uses in the
conservation district[.]" Citing to HRS § 46-6(f)(6) (2012

21 The plain | anguage of HAR 8 13-5-30(c)(4), prohibiting substanti al

adverse inpacts to "existing natural resources within the surrounding area,
community, or region[,]" appears broader than the geographic scope of HAR
§ 13-5-30(c)(5), which provides that the proposed | and use "shall be
conmpatible with the locality and surrounding areas, appropriate to the
physical conditions and capabilities of the specific parcel or parcels[.]"
(Emphases added.)
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Repl.), Kilakila contends that by leasing | and at the Cbservatory
Site, the university is subdividing it, and that the Sol ar

Tel escope will increase the intensity of |and use in the
conservation district. HRS 8§ 46-6(f)(6) defines "subdivision" as
foll ows:

846-6 Parks and playgrounds for subdivisions.

(6) "Subdi vi si on" means the division of improved or
uni mproved land into two or nore |ots, parcels,
sites, or other divisions of |and and for the
pur pose, whet her inmmediate or future, of sale,
| ease, rental, transfer of title to, or interest
in, any or all such lots, parcels, sites, or
di vision of I|and. The termincl udes
resubdi vi si on, and when appropriate to the
context, shall relate to the | and subdivided
The term also includes a building or group of
bui | di ngs, other than a hotel, containing or
di vided into three or nore dwelling units or
| odgi ng units.

The Board concluded "[t]here is no proposed subdivision of |and
related to this application.” The record supports this
concl usi on.

7. HAR 8§ 13-5-30(c)(8)

HAR § 13-5-30(c)(8) provides, "The proposed | and use
will not be materially detrinental to the public health, safety,
and welfare." Kilakila contends "insofar as the [ Sol ar
Tel escope] woul d adversely affect cultural resources, scenic
views and Hal eakal 2 National Park, it is detrinental to public
wel fare." Kilakila provides no authority for this proposition.

The Board concl uded the adverse inpacts fromthe
construction and operation of the Sol ar Tel escope woul d not be
materially detrinental to public health, safety and wel fare, and
t he tel escope woul d have broad benefits for the public health,
safety and wel fare:

Adverse inmpacts fromthe construction and operation of

the [ Sol ar Tel escope], including inpacts to noise, air
quality, water resources, and hazardous materials and solid
waste, will be mnimzed or mtigated such that these
impacts will not be materially detrimental to the public

health, safety and welfare.

Noi se levels are required to be below |l evels required
by the Departnment of Health and the construction personne
will be required to use appropriate safety procedures and
equi pment. Little inpact is anticipated to air quality or
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wat er resources. The use of best managenment practices during
construction and the construction of a storm water
collection system and repl acement of an existing cesspoo
will mtigate against any potelltial inpacts to water
quality.

Little inpact is anticipated fromthe solid waste or
hazardous materials related to the [Sol ar Tel escope]. Solid

waste will be handled consistent with current procedures for
the existing facilities which calls for solid waste to be
kept in covered containers until it is removed to a |licensed
Maui landfill. Handling and storage of hazardous materials
will be in compliance with the [Solar Tel escope] Hazardous
Mat eri al s and Hazardous WAste Management

Program . . . . Aspects of the [Solar Tel escope] have been

redesigned to reduce or elimnate the need for the use or
storage of hazardous materials.

The [ Sol ar Tel escope] is designed to protect public
heal th, safety and wel fare by providing scientific data that
will assist in learning more about the Sun's effects on our
at mosphere and environnment and how the Sun affects
communi cation, power transm ssion and presents hazards to
humans in commercial air space

The record reflects conpliance with HAR 8§ 13-5-30(c)(8).

B. The Board did not err by considering economc
factors.
Ki |l akila contends the Board inproperly considered

econoni ¢ benefits, job creation, and comunity benefits --
criteria not included in HAR 8 13-5-30(c). This contention is
wi thout nerit. The Board concluded, under its HAR § 13-5-
30(c)(4) analysis, that

The benefits to be derived fromthe [Solar Tel escope]
include not only the advancement of scientific know edge
that would be of significant benefit to the world, but it
woul d al so create econom ¢ benefits. Jobs and revenue for
the economy would be created on Maui, both in the
construction of the [Solar Telescope] and in the continued
operation of the [Solar Tel escope]. Educationa
opportunities would be created for students at the Mau
Community College as well as for native Hawaiian
astrononers.

The circuit court found:

[ The Board] acted consistently with HAR 8 13-5-1 which
states, "[t]he purpose of this chapter is to regulate |and
use in the Conservation District for the purpose of
conserving, protecting, and preserving the important natural
and cultural resources of the State through appropriate
managenment and use to pronote their long-term sustainability
and the public health, safety, and welfare." [The Board] did
not commt error in considering other benefits.

Kil akila contends the Board's decision-naking authority
is "naturally constrained" by HAR Chapter 13-5 but provides no
authority for the proposition that the Board is limted to
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considering the HAR 8 13-5-30(c) criteria when deci di ng whet her
to grant conservation district use permts. As the circuit court
found, HAR 8§ 13-5 has a broad purpose, and includes pronoting the
public health, safety, and welfare. Additionally, the Sol ar

Tel escope was subject to environnental review under HRS Chapter
343. HRS § 343-2 (2010 Repl.) defines an "environnental inpact
statenent” as

an informational document . . . which discloses the
environmental effects of a proposed action, effects of a
proposed action on the econom c welfare, social welfare, and
cultural practices of the community and State, effects of
the economic activities arising out of the proposed action,
measures proposed to mnim ze adverse effects, and
alternatives to the action and their environmental effects.

(Enphasi s added.) And, HAR § 11-200-1 (1996) provides "Chapter
343, HRS, establishes a system of environnmental review at the
state and county |l evels which shall ensure that environnental
concerns are given appropriate consideration in decision making

along with econonic and technical considerations.” (Enphasis
added.)

C. The Board did not err erred by weighing the |ack
of alternatives against the Solar Tel escope's
adver se i npacts.

Kil akila contends the Board's rules do not allow the
Board "to disregard, or minimze the inportance of, visual or
ot her inpacts sinply because there may be no other place, or
manner, that a particular project can be built.” The O der
Granting CDUP provi ded:

23. The visual or other inmpacts of a project are site
specific. In the Matter of Conservation District Use
Application for Hawaiian Electric Conpany, Inc. to Construct
a 138-kV Transm ssion Line at Wa‘ahila Ridge, Honol ul u,

Hawai ‘i, DLNR File No. OA-2801 ("Wa‘ahila Ridge Decision") at
65-66, fn. 17 (Ex. B-1.)

24, BLNR al so takes into considerati on whether
limted alternatives may outwei gh the obvious visual or
ot her i npacts. [1d.] at 66, fn. 17 .

25. VWhether alternative sites for the project
necessarily are limted by their nature, obvious visual or
ot her impacts may be outwei ghed. [1d.

26. Structures and | and uses which impact a public
vi ewpl ane of a significant natural feature like a pu‘u or
ridge should propose adequate mtigation or nake some
showi ng of the |l ack of reasonable and practicable
alternatives. [ld.] at 64, fn. 13.
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The Board concluded "Hal eakal 2 is one of only three possible

| ocations for the [Solar Tel escope] in the world. O the three
possi bl e | ocations, Haleakala is the best |ocation. There are no
alternative sites for the [Solar Telescope] in [Hawai‘i]." In
response to Kilakila's argunent below that the Board erred by
considering the lack of alternative sites as a basis for its

decision to grant the CDUP, the circuit court concl uded:

7. Kilakila cites the Court to HAR 8 13-5-30(c)
asserting that the rules "do not allow the [Board] to
di sregard, or mnimze the inmportance of, visual or other
i mpacts sinply because there may be no other place, or
manner, that a particular project can be built." However
the record reflects that the [Board] did consider other
sites, including locations at the Reber Circle site and the
| ower Mees site.

(Record references omtted).

The circuit court appears to have m sconstrued
Kilakila s argunent on this point. Kilakila contended the Board
erred by considering whether a | ack of alternative sites wei ghed
in favor of granting the CDUP despite the Sol ar Tel escope's
i npact on natural resources; Kilakila did not contend the Board
failed to consider alternate sites. Nevertheless, Kilakila cites
to no authority that the criteria set forth in 8§ 13-5-30(c) is
exhaustive or that the Board was limted to considering only
8§ 13-5-30(c)"'s criteria, and we find none.

D. U A was authorized to apply for the conservation

district use permt.

Kilakila contends "[a]s a body corporate, only the
University itself has the legal authority to apply for
permts[,]" and that U A had no authority to apply for a permt
inits owm nane. Kilakila also contends HAR § 13-5-31(a)(5)
(1994) requires the |l andowner to sign the conservation district
use application and here, the | andowner is the UH not the U A
Kilakila s contentions are unavailing.

HAR 8§ 13-5-31(b) provides that for "state and public
| ands, the [State] or governnent entity with managenent contro
over the parcel shall sign as |andowner."” The Order Granting
CDUP' s FOF 2, unchal l enged on appeal, provides:

2. The [U A] was established in 1967 as an Organized
Research Unit at the University of Hawaii at Manoa. [ Ul A]
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conducts research and educati onal prograns in most areas of
modern astronony; it devel ops and manages observatory
facilities on Hal eakal 2 and Mauna Kea; and it constructs
state-of-the-art astronom cal instrunmentation.

Kil akila provides no authority to support the proposition that
the U A director could not sign for the University as
"l andowner . "
E. The Sol ar Tel escope is consistent with the
Managenent Pl an.

Kil akila contends the Sol ar Tel escope is inconsistent
wi th the Managenent Pl an because the staging and | aydown area for
the Sol ar Tel escope is to be | ocated outside the Qoservatory
Site, at the adjacent Federal Aviation Adm nistration (FAA) site,
contrary to the Managenment Pl an's prohibition against parking
outside the Cbservatory Site. This contention is unavailing.

The Managenent Plan provides "to protect vital environnental
resources . . . [p]arking of heavy equi pnent and storage of
construction materials outside the i nmediate confines of [the
(bservatory Site] property is prohibited.” (Enphasis added.) The
Draft Suppl enmental Environnental Assessnment, to which Kilakila
cites, provides the Sol ar Tel escope stagi ng and | aydown area
woul d be | ocated on both the Cbservatory Site and FAA property.
Thi s assessnment al so provides that the FAA property to be used
for parking was previously disturbed, so parking on it would not
result in adverse effects on biological or archeol ogical
resources, nor would it increase "environnmental inpacts as

conpared to the FEIS analysis.” The circuit court concluded the
Managenment Plan "intended to prohibit parking specifically in
areas that contain vital environnental resources.” Kilakila does

not contend the purported deviation fromthe Managenent Pl an
i mpacts vital environnmental resources nor does the record reflect
such.

F. The Board's approval of Permt MA-11-04 did not

violate Kilakila' s due process rights.

Ki | akila contends the Board prejudged the contested
case hearing. The thrust of Kilakila' s contention is that by
first approving Permt MA-3542 w thout holding a contested case
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heari ng, the contested case hearing that resulted in the approval
of Permt MA-11-04 was a nere formality, violating Kilakila' s due
process rights.

As evidence, Kilakila asserts the Board did not allow
Kilakila to present its full case before it approved Permt MA-
3542 in 2010. However, Kilakila 1 "involve[d] appellate review
of the Decenber 1, 2010 decision by [the Board] to grant the
conservation district use application . . . filed by [the
University]."” Kilakila 1, 131 Hawai ‘i at 206, 317 P.3d at 40.
Kilakila s due process argunent relating to the Board's voting

prior to holding a contested case was addressed by Kilakila 1

Conversely, the instant case involves appellate review of the

Board' s Novenber 9, 2012 decision granting Permt MNA-11-04.

Kil akila does not contend it was prohibited from presenting

evi dence at the contested case hearing subject to review here. ??
Kilakila al so contends the Board's prejudgnent is

evi denced by authorization of construction before the 2012

contested case hearing had concluded. This contention is

unavai ling. Kilakila appears to be referring to Mnute Order No.

19, which provided:

On April 11, 2012, the Board received notice that
[U A] intended to commence construction activity on Monday,
May 14, 2012. By a separate letter [U A] indicated that the
construction activity would include 1) the removal of Reber
Circle and other previously disturbed sites and 2) the
creation of power and communi cations corridors to Pan- STARRS
and Mees buil di ngs.

The Board is concerned that [U A] intends to initiate
construction activity while the contested case hearing for
CDUP MA-3542 is ongoing. Despite this concern, the Board
recogni zes that the removal of Reber Circle and other
previously disturbed sites, as described in Exhibit A, has
Il ong been supported by Kilakila's president, Ki‘ope Raymond.

Wth the concurrence of four members, the Board
approves nodification of CDUP MA-3542 to include the
followi ng condition no. 19:

19. No construction shall occur during the pendency
of the contested case proceeding before the
[ Board], DLNR File No. MA-11-04, except for the
renoval of Reber Circle Site # 50-50-11-5443 and

22 Kilakila's Proposed Findings of Fact, Conclusions of Law, Decision

and Order confirms this, providing: "All the declarations, testinony and
exhibits submtted by [Kilakila] were received into evidence except that
Exhi bit B-5 was redacted to exclude page 4-67."
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removal of unused facilities at the [Observatory
Site], as required by sections Il.G and IIl.H.
of the Progranmatic Agreement among the [ NSF],
the [NPS], the [University], the State Historic
Preservation Officer, and the Advisory Council
on Historic Preservation. Removal of Reber
Circle shall be in accordance with the

requi rements set forth in the Programmatic

Agr eenment .

Per the Order Granting CDUP's FOFs 282 and 283, the Reber circle
site is a remmant of a fornmer telescope facility at the
bservatory Site, the renoval of which was required both by the
Programmati c Agreenent as a mtigation nmeasure for the Sol ar

Tel escope, and significantly, an Archaeol ogi cal Recovery Pl an
that was Board approved in 2006. Kilakila has not contested FOFs
282 or 283 on appeal .

G The Board's procedure was authori zed.

Kilakila contends "[n]o |aw al |l owed the [Board] to
conduct a contested case on whether to grant a conservation
district use permt when it had already granted the permt." As
the concurrence in Kilakila 1 states, the HAR does not explicitly
aut horize the Board, after holding a contested case hearing, to
revoke a permt it granted before holding the hearing. See
Kilakila 1, 131 Hawai ‘i at 213, 317 P.3d at 47. However, as
di scussed above, construction appears to not have commenced under
the first permt, Permt MA-3542. And, the Board has broad
powers under HRS § 171-6 (2011 Repl.), including the power to
"[d]o any and all things necessary to carry out its purposes and
exerci se the powers granted in [HRS Chapter 171]." HRS 8§ 171-
6(20). Consequently, the contested case hearing that ultimtely
led to approval of the second permt, Permt MA-11-04, was
aut hori zed.

Kilakila al so contends the contested case hearing was
procedurally flawed because it was "riddled with procedural
irregularities, including political pressure, ex parte
communi cation, the dual role of a deputy attorney general, and
the arbitrary om ssion of key findings of the hearing officer."
Citing Wai ahole, Kilakila contends political pressure --
purportedly from Senator Inouye's office pressuring the Hal eakal a
Nat i onal Park superintendent to nute objections to the Sol ar
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Tel escope, and Senator |nouye and Governor Abercronbie's
respective offices pressuring Jacobson to recommend approving the
CDUA -- violated its procedural due process rights. This
contention is without merit.

HAR § 13-1-37 provides:

8§13-1-37 Ex parte (single party) communications.

(a) No party or person petitioning to be a party in a
contested case, nor the party's [sic] or such person's [sic]
to a proceeding before the [Board] nor their enployees,
representatives or agents shall make an unauthorized ex
parte comrunication either oral or written concerning the
contested case to the presiding officer or any member of the
[Board] who will be a participant in the decision-making
process.

(b) The following classes of ex parte communications
are permtted:

(1) Those which relate solely to matters which
a board member is authorized by the
[Board] to dispose of on [sic] ex parte
basi s.

(2) Requests for information with respect to
the procedural status of a proceeding

(3) Those which all parties to the proceeding
agree or which the board has formally
ruled may be made on an ex parte basis.

The Board di scharged Jacobson on March 29, 2012 after
he sent an inperm ssible ex parte conmmunication to counsel for
the University regarding all eged pressure placed upon himto
render a decision. The Board found the totality of the
ci rcunst ances gave rise to a question regardi ng Jacobson's
inpartiality. The Board struck Jacobson's filings and appoi nted
a new hearings officer, Ishida. Kilakila does not contend Ishida
was subject to any ex parte conmunication or political pressure.
Consequently, any inpropriety was cured when the Board di scharged
Jacobson and appoi nted Ishida. See generally Wi azhole (concern
regardi ng adjudicator inpartiality focuses on the relation
bet ween t he commruni cati ons and t he deci si on- maki ng process).

Kil akila contends the Board erred by refusing to
di squalify Chow as counsel for the tribunal because she had a
conflict of interest, having represented the Board in circuit
court proceedings regarding Kilakila's challenge of the first
permt, Permt MA-3542. Kilakila's citation to Wite, 54 Haw. at
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16, 501 P.2d at 363 is unavailing. Wite involved a deputy
attorney general who represented a party, a superintendent, in an
adversarial hearing against a teacher, and then represented the
tribunal in related hearings before the Board of Education. |Id
at 11-12, 501 P.2d at 360-61. Here, Chow did not represent a
party and has only represented the Board.
V. CONCLUSI ON

Accordingly, the "Final Judgnent” entered August 20,
2013, and the "Order Affirm ng the Board of Land and Nat ural
Resources' Findings of Fact, Conclusions of Law, Decision and
Order in DLNR File No. MA-11-04" entered July 11, 2013, both
entered in the Grcuit Court of the First Crcuit are affirned.

DATED: Honol ul u, Hawai ‘i, Cctober 17, 2014.
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