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SUMVARY DI SPCSI TI ON ORDER
(By: Nakanura, Chief Judge, and Reifurth and G noza, JJ.)

Def endant - Appel | ant Mayum Hi oki (H oki) was charged
with the non-crimnal offense of selling tobacco to a mnor, in
viol ation of Hawaii Revised Statutes (HRS) § 709-908(1) (1993).1
After a bench trial, the District Court of the First Grcuit

At the tine relevant to this case, HRS § 709-908(1)
provided: "It shall be unlawful to sell or furnish tobacco in any
shape or form including chewi ng tobacco and snuff, to a m nor
under ei ghteen years of age."

The penalty for a first-tinme offender |ike H oki was a $500
fine. See HRS § 709-908(4) (Supp. 2011). Because the authorized
penalty for the charged offense was a fine, and did not include
i mprisonnment, the charged of fense constituted a violation, and
not a crine, under HRS § 701-107(5) (1993).
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(District Court),? found that H oki had commtted the charged
of fense, and it sentenced her to the nmandatory $500 fine. The
District Court filed its Judgnent on April 20, 2012.

On appeal, Hi oki contends that there was insufficient
evi dence to support the District Court's finding that she had
commtted the charged of fense. W disagree and affirmthe
District Court's Judgment.

l.

J.C., afifteen-year-old high school student,
vol unteered to participate in the Cruising Agai nst Tobacco Sal es
program As part of this program volunteers worked with the
police and field researches to identify stores that would sel
t obacco to m nors.

On January 7, 2012, J.C. went to the Kahal a Bouti que
| ocated in the Kahala Hotel. J.C. entered the store with
Honol ul u Police Departnent O ficer Tiare Sarinean (O ficer
Sarinean), who was in plain clothes. J.C and Oficer Sarinean
acted as if they did not know each other. Hi oki was behind the
counter. J.C asked H oki for a "Kool MIlds soft pack." Hiok
di d not have the requested "Kool MIds" cigarettes, but offered
J.C. two other packs of cigarettes, which H oki obtained from
behind the counter. J.C pointed to the green pack as the one
she wanted. Hi oki sold J.C. this pack of cigarettes w thout
asking J.C. her age or for identification. J.C |left the store
and gave the cigarettes to the police.

After Hi oki sold the cigarettes to J.C., Oficer
Sari nean approached H oki. Oficer Sarinean identified herself
as a police officer and informed Hi oki that she had sold tobacco
to a mnor. Hioki responded by attenpting to chase after J.C. to
retrieve the cigarettes. Oficer Sarinean testified that she
recovered the cigarettes, which were a pack of "Kool [F]ilter
[Klings in a box[.]"

.

’The Honorabl e Lenore Lee presided.
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HRS § 709-908(1) makes it unlawful to sell "tobacco in
any shape or fornf to a mnor under eighteen years old. Hi ok
argues that the evidence was insufficient because she cl ains that
Plaintiff-Appellee State of Hawai ‘i (State) failed to prove that
the cigarettes she sold to J.C. contai ned tobacco. W disagree.

In review ng the sufficiency of the evidence, we view
the evidence in the |ight nost favorable to the State. State v.
| | def onso, 72 Haw. 573, 576, 827 P.2d 648, 651 (1992). "The test
on appeal is not whether guilt is established beyond a reasonabl e
doubt, but whether there was substantial evidence to support the

conclusion of the trier of fact." State v. Hoe, 122 Hawai ‘i 347,
349, 226 P.3d 517, 519 (App. 2010) (block quote format altered;
citation omtted). "Matters of credibility and the weight of the

evi dence and the inferences to be drawn are for the fact finder."
State v. Romano, 114 Hawai ‘i 1, 8, 155 P.3d 1102, 1109 (2007).

"[ Al ppel l ate courts will give due deference to the right of the
trier of fact to determne credibility, weigh the evidence, and
draw reasonabl e inferences fromthe evidence adduced."” State v.
Agard, 113 Hawai ‘i 321, 324, 151 P.3d 802, 805 (2007) (interna
guotation marks and citation omtted). Accordingly, we may
affirmthe trial court's finding that a defendant commtted the
charged offense even though we may have wei ghed the evidence and
drawn reasonable inferences differently if we had been the trier
of fact.

Here, the evidence showed that J.C purchased
cigarettes fromHi oki that were sold comercially and were
identified as "Kool [F]ilter [K]ings," a famliar brand of
cigarettes. Fromthis evidence, the District Court could
reasonably infer that the cigarettes were commercially produced
and that as commercially produced cigarettes, they contained
tobacco. See State v. Stackhouse, No. 2002-P-0057, 2003 W
1904075, at *3 (Chio Ct. App. Apr. 18, 2003) (holding that a
chem cal anal ysis was not necessary to prove that unopened pack
of commercially produced Marl boro Light cigarettes sold to a
m nor and introduced in evidence contained tobacco). The

3
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reasonabl eness of these inferences is supported by federal
regul ati ons which prohibit cigarette manufacturers fromselling
any item"other than cigarettes or snokel ess tobacco or roll-
your -own paper" that bears the brand nane or any other indicia of
product identification simlar to, or identifiable with, those
used for any brand of cigarettes. 21 CF.R § 1140.34(a).?

Hi oki's attenpt to chase after J.C. and retrieve the
cigarettes after being infornmed by O ficer Sarinean of the
violation could rationally be viewed as a tacit adm ssion that
Hi oki knew the pack of Kool Filter Kings contained tobacco and
therefore was illegal to sell to a mnor. |In addition, during
the testinony of the State's wtnesses, the Kool Filter Kings
that H oki sold to J.C. were referred to as "cigarettes"” wthout
obj ection, and the comon understanding of the term"cigarette"
as used in a retail store transaction, as well as its definition
under HRS Chapter 245, is that of a product containing tobacco.
See Dictionary.com http://dictionary.reference.con browse/
cigarette?s=t (last accessed Cct. 27, 2014) (defining "cigarette"
as "a cylindrical roll of finely cut tobacco cured for snoking,
considerably smaller than nost cigars and usually wapped in thin
white paper"); HRS 8§ 245-1 (2001) (defining "cigarette" as "any
roll for snoking made wholly or in part of tobacco . . . the
wr apper or cover of which is made of paper or any other substance
or material except tobacco").

Hi oki contends that the State needed to call an expert
witness in order to prove that the cigarettes she sold to J.C.
cont ai ned tobacco. W disagree. See Stackhouse, 2003 W
1904075, at *3 (holding that a chem cal analysis was not
necessary to prove that unopened pack of commercially produced

3For purposes of these federal regulations, the term
"cigarette" is defined in such a way that it nust contain
tobacco, in that to fall within the definition of a "cigarette,"”
t he product nust be "a tobacco product[.]" 21 CF.R 8§
1140. 3(a).


http://dictionary.reference.com/browse
http:Dictionary.com

NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

Mar | boro Light cigarettes contained tobacco).

When the evidence is viewed in the |ight nost favorable
to the State, and giving due deference to the District Court's
authority to weigh the evidence and to draw reasonabl e i nferences
fromthe evidence, we conclude that there was sufficient evidence
to support the District Court's finding that H oki had commtted
t he charged of f ense.

L1l
W affirmthe District Court's Judgnent.
DATED: Honol ul u, Hawai ‘i, Cctober 29, 2014.
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