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APPEAL FROM THE CIRCUI T COURT OF THE THIRD CIRCUI T
(S.P. NO. 06-1- 10K)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant s- Appel |l ants Todd E. Hart and Hart of Kona
Realty, Inc. (collectively Hart Appellants) appeal fromthe
March 2, 2012 Final Judgnent (Judgnent) and February 28, 2012
"Fi ndi ngs of Fact; Conclusions of Law, Order Confirm ng Final
Arbitration Award and Fi nal Judgnment” (FOF/ COL) entered by the
Circuit Court of the Third Circuit? (circuit court). The
Judgnent confirnmed a June 5, 2006 Final Arbitration Award entered
in favor of Plaintiffs-Appellees Austin Ashley, Marissa Ashley,
and Action Team Realty, Inc. (collectively the Ashleys) and
agai nst the Hart Appellants. Judgnent was entered pursuant to an
order of remand fromthe Internediate Court of Appeals (ICA) for

1 The Honorable Greg K. Nakamura presided.



further consideration of two clainms of prejudicial msconduct by
an arbitrator.

The parties submtted a contractual dispute to
arbitration before attorney Shawmn M Nakoa (Arbitrator). After
the circuit court confirned the Arbitration Award, the Hart
Appel I ants appealed to the 1 CA in Case No. 28207. This court
i ssued a Menorandum Qpi nion remanding two l[imted issues to the
circuit court: (1) whether the Arbitrator's alleged ex parte
consultation with attorney Kenneth Ross (Ross) constituted
prej udi cial m sconduct under Hawaii Revised Statutes (HRS)

8§ 658A-23(a)(2)(C (Supp. 2013); and (2) whether the Arbitrator's
ex parte tel ephone contacts with the Ashleys' counsel constituted
prejudi cial msconduct. Ashley v. Hart, No. 28207, at *11 (App.
Feb. 25, 2011) (rmem).

On Novenmber 17, 2011 the circuit court held an
Evidentiary Hearing to determ ne the outstanding i ssues, taking
testinmony from Stephen D. Wittaker (counsel for the Ashleys),
Usha Kil patrick Kotner (fornmer counsel for the Hart Appellants),
Ross, and the Arbitrator. The circuit court then issued its
FOF/ COL, and filed its Judgnment confirmng the Arbitrati on Award.
On March 29, 2012, the Hart Appellants filed this appeal.

As their point of error on appeal, the Hart Appellants
assert that "[t]he sole issue in this appeal is whether or not
the Third Grcuit Court erred and abused its discretion in
hol ding that '[the Hart Appellants] have failed to neet their
burden of proving that [the Arbitrator] conmtted m sconduct
prejudicing their rights in the arbitration proceeding."” In
support of their point of error, the Hart Appellants argue that
the circuit court was clearly erroneous in nmaking certain
Fi ndi ngs of Fact (FOFs) and erred in its Conclusion of Law (COLs)
related to whether the Arbitrator commtted prejudicial




m sconduct by consulting with Ross and failing to make
appropri ate di sclosures.?

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant statutory and case |law, we resolve the Hart
Appel l ants' points of error as follows, and affirm

The Hart Appellants challenge three of the circuit
court's FOFs and one COL. They are:

[FOF] 6. No specific agreement was reached anong [the
Arbitrator] and the parties as to whether or not [the
Arbitrator] could confer with M. Ross about the case.

[FOF] 7. It was [the Arbitrator's] belief that she
di sclosed to the parties at the first prehearing conference
that she intended to confer with M. Ross or "her partners"”
about the case and that no one objected to her expressed
intent.

[FOF] 9. M. Ross did not have a conflict of interest with
any of the named parties in the case.

[COL] 2. On the record, [the Hart Appellants] have
failed to meet their burden of proving that [the Arbitrator]
comm tted mi sconduct prejudicing their rights in the
arbitration proceeding. Accordingly, under the standard set
forth in HRS §658A-23(a)(2)(C), the vacating of the Final
Arbitration Award is inproper.

FOF 6

The Hart Appellants argue that the circuit court erred
in entering FOF 6 because the Arbitrator's testinony "had nothing
to do with the parties reaching any agreenent[.]" The circuit
court was not clearly erroneous because there is evidence in the
record to support the finding.

"In this jurisdiction, a trial court's FOFs are subject
to the clearly erroneous standard of review An FOF is clearly
erroneous when, despite evidence to support the finding, the
appellate court is left with the definite and firm conviction
that a m stake has been commtted.” Chun v. Bd. of Trs. of the

2 Although the ICA also remanded the issue of whether the Arbitrator's
ex parte communications with the Ashleys' counsel constituted prejudicial
m sconduct, the Hart Appellants do not challenge the circuit court's findings
and conclusions as to that issue.



Enpl oyees' Ret. Sys. of the State of Hawai ‘i, 106 Hawai ‘i 416,
430, 106 P.3d 339, 353 (2005) (citations, internal quotation
mar ks, and ellipses omtted) (block quote format altered)
(quoting Allstate Ins. Co. v. Ponce, 105 Hawai ‘i 445, 453, 99
P.3d 96, 104 (2004)). "An FOF is also clearly erroneous when the
record | acks substantial evidence to support the finding. [The
Hawai ‘i Suprenme Court has] defined 'substantial evidence' as
credi bl e evidence which is of sufficient quality and probative
val ue to enabl e a person of reasonable caution to support a
conclusion.” Leslie v. Estate of Tavares, 91 Hawai ‘i 394, 399,
984 P.2d 1220, 1225 (1999) (citations and internal quotation
mar ks omtted) (block quote format altered) (quoting State v.
Kotis, 91 Hawai ‘i 319, 328, 984 P.2d 78, 87 (1999)).

The Arbitrator testified that she advised the parties
of her intention to consult with coll eagues at the Septenber 2005
prehearing conference, but could not renmenber whether she said
"ny partners” or "Ken Ross." \Wittaker, counsel for the Ashleys,
could not recall whether the name Ross was brought up at all
Kot ner, on the other hand, affirmatively asserted that there was
no nention of consultants or Ross at the prehearing conference.

Despite the conflicting testinony given at the
Evidentiary Hearing, because the record shows that the parties
failed to cone to an agreenent, FOF 6 is not clearly erroneous.

FOF 7

The Hart Appellants argue that FOF 7 is clearly
erroneous because both parties were unaware of Ross's invol venent
until after the Arbitrator entered the award. The circuit court
was not clearly erroneous because the finding is based on the
Arbitrator's belief of what she had disclosed at the prehearing
conference rather than the parties' understandi ng of her
di scl osures.

FOF 7 relates to the parties' discussion at the
prehearing conference about utilizing the Court Annexed
Arbitration Program (CAAP) Rules, which allow an arbitrator to
consult with colleagues. The Arbitrator testified as foll ows:
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What | recall fromthe first prehearing conference is that
we tal ked about using the CAAP rul es because they were nore
strai ght forward. And that they allowed me to confer with -

— and | cannot remember whether | said ny partners or Ken
Ross. I sinply cannot recall one way or the other. Um |
m ght have said my partners. I mi ght have said Ken Ross.

Ken Ross is the only other partner within the Kona office.

The Arbitrator testified that she felt she "had disclosed in that
first prehearing conference that | had a practice of conferring
with ny partners” and "that was understood and no one objected to
t hat. "

Rel yi ng on her notes of the prehearing conference
rat her than her independent recollection, Kotner testified that
she knew that the parties did not discuss "the Arbitrator
consulting wth anyone else." Wittaker recalled that the
parties and Arbitrator "tal ked about the advantages of nore
formal versus |ess formal type proceedi ngs and the experience
t hat Counsel had with respect to the CAAP rules.” In an earlier
declaration, Wittaker stated that the parties "agreed to apply
the CAAP rules, to allow the Arbitrator to consult her coll eagues

Because the circuit court heard the testinony and there
is evidence to support FOF 7, it is not clearly erroneous.

FOF 9

The Hart Appellants argue that FOF 9 is clearly
erroneous because Ross's representation of another party in an
unrel ated case, in which Kotner was adverse counsel, created a
conflict of interest that prejudiced the outcone of the
arbitration. Although Ross did have a potential conflict with a
party's counsel and failed to disclose it, to be discussed
further infra, Ross never represented or provided any |egal
services to any of the parties in the arbitration. Thus, Ross
did not have a conflict of interest wwth any of the nanmed parties
and FOF 9 is not clearly erroneous.

COL 2

The Hart Appellants argue that the circuit court erred

in concluding that they failed to neet their burden of proving
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that the Arbitrator commtted m sconduct prejudicing their
rights.?

A COL is not binding upon an appellate court and is
freely reviewable for its correctness. Chun, 106 Hawai ‘i at 430,
106 P.3d at 353.

[ The appellate court] ordinarily reviews COLs under the
right/wong standard. Thus, a COL that is supported by the
trial court's FOFs and that reflects an application of the
correct rule of law will not be overturned. However, a COL
that presents m xed questions of fact and law is revi ewed
under the clearly erroneous standard because the court's
concl usi ons are dependent upon the facts and circunstances
of each individual case.

Id. (citations, internal quotation marks, and brackets omtted)
(quoting Ponce, 105 Hawai ‘i at 453, 99 P.3d at 104).

In this appeal, the Hart Appellants assert two grounds
for their claimof prejudicial msconduct: the Arbitrator's
failure to disclose her consultation with Ross; and the failure
to disclose Ross's alleged conflict with Kotner, the Hart
Appel I ants' counsel. Under HRS 8 658A-23(a)(2)(C), a court shal
vacate an arbitration award if there was "[n]isconduct by an
arbitrator prejudicing the rights of a party to the arbitration
proceedi ng. "

Based on the record and findings by the circuit court,
there is a question to what extent the parties were infornmed that
the Arbitrator would consult with a colleague. Even if we assune
the Arbitrator's consultation with Ross was ex parte, guidance
fromfederal case |law indicates that we nust consider whether the
Hart Appel |l ants have denonstrated prejudice by the all eged
m sconduct.* See United States Life Ins. Co. v. Superior Nat'l

3 The Hart Appellants also make some vague and passing references to
evident partiality under HRS § 658A-23(a)(2)(A) (Supp. 2013). However, we
previously resolved the Hart Appellants' clainm related to evident partiality
and that issue was not part of the remand to the circuit court.

4 Simlar to the Uniform Arbitration Act adopted by Hawai ‘i, Section
10(a)(3) of the Federal Arbitration Act provides for an arbitration award to
be vacated because of, inter alia, "any other m shehavior by which the rights

of any party have been prejudiced[.]" 9 U S.C. § 10(a)(3) (2012). Rel i ance
on relevant federal case law is therefore appropriate. See Daiichi Hawai ‘i
Real Estate Corp. v. Lichter, 103 Hawai ‘i 325, 339, 82 P.3d 411, 425 (2003).
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Ins. Co., 591 F.3d 1167, 1176 (9th C r. 2010) (recogni zing that
"[e]x parte conduct by an arbitration panel requires vacatur of
an award only if the ex parte contact constitutes m sbehavi or
that prejudices the rights of a party"); Lefkovitz v. Wagner, 395
F.3d 773, 780 (7th Cr. 2005) (although the arbitrator's
consultation with an accounting firmregardi ng key issues could

be construed as m sconduct, the claimnts were unable to show
that their position was prejudiced); M& A Elec. Power Co-op. V.
Local Union No. 702, Int'l Bhd. of Elec. Wirkers, AFL-CIOQ 773
F. Supp. 1259, 1261-63 (E.D. M. 1991), aff'd 977 F.2d 1235 (8th
Cr. 1992) (claimants did not show prejudi ce because "the Court
believes that the source of the arbitrator's decision is based
upon the testinony and ot her evidence presented at the hearing”

and not a post-hearing consultation with an outside expert).

"The burden of establishing grounds for vacating an
arbitration award is on the party seeking it." United States
Life Ins. Co., 591 F.3d at 1173. "[A]n arbitrator's conduct mnust
be such that a party can say that he was deprived of a fair
heari ng by the chall enged conduct, and the party seeking a

vacation of an award on the basis of ex parte conduct mnust
denonstrate that the conduct influenced the outcome of the
arbitration." M& A Elec. Power Co-op., 977 F.2d at 1237-38
(internal citation omtted).

Simlarly, with regard to the non-di sclosure of Ross's

all eged conflict with Kotner, we must consider whether it rises
to the level of prejudicial m sconduct. That is, under

HRS § 658A-12(a) (Supp. 2013) an arbitrator nust nake a
reasonable inquiry and is required to disclose to all parties:

[Alny known facts that a reasonabl e person would consider
likely to affect the inpartiality of the arbitrator in the
arbitration proceedi ng, including:

(1) A financial or personal interest in the outcome
of the arbitration proceedi ng; and
(2) An existing or past relationship with any of the

parties to the agreement to arbitrate or the
arbitration proceeding, their counsel or
representatives, a witness, or another
arbitrator.




(Enmphasi s added.) The term "know edge” is defined in HRS § 658A-
1 (Supp. 2013) to nean "actual know edge.” The disclosure
requirenent is a continuing one and applies to conflicts that

ari se or becone evident during the course of the proceedings.

HRS § 658A-12(b) (Supp. 2013). |If the arbitrator does not

di scl ose a fact required by subsection (a) or (b), HRS § 658-
12(d) provides that the court nmay vacate the award under

HRS 8§ 658A-23(a)(2) (Supp. 2013).

Ross acted as opposing counsel to Kotner of the Jung &
Vassar firmin a civil litigation matter entitled Bowers v.
School ey during which time Ross al so consulted with the
Arbitrator on the present case. The Arbitrator testified that it
was her typical practice to performa conflict search, and that
when she did, "[t]here were no material conflicts" with any of
the six parties to the case. She did not, however, conduct a
conflicts check with respect to the parties' counsel, and was
t heref ore unaware of Ross's ongoi ng case agai nst Kotner. At the
time of the Arbitrator's first consultation with Ross
(January 31, 2006), the law firmof Jung & Vassar, P.C. was not
serving as counsel for the Hart Appellants. Jung & Vassar
represented the Hart Appellants between approxi mately August 2005
and Novenber 2005, and did not resume representation until
February 2006. The Arbitrator could not recall specifically
asking Ross if he had any potential conflicts.

Counsel to both parties testified that they were not
aware of this conflict until after the Arbitration Award was
finalized. Kotner maintained that she did not know of Ross's
participation until after she received invoices fromthe

Arbitrator billing for Ross's tinme on the case.
The Arbitrator should have di scovered and di scl osed
Ross's conflict with Kotner, a party's counsel. This does not,

however, automatically require abrogation of the arbitration
deci si on under HRS § 658-12(d). Rather, as noted, a court may
vacate an award pursuant to HRS 8§ 658A-23(a)(2). W nust
therefore ultimately consider whether the Arbitrator's failure to
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di sclose rises to the |l evel of prejudicial m sconduct under
HRS 8§ 658A-23(a)(2) (0.

In this case, therefore, the Arbitrator failed to
obtain clear consent fromthe parties to confer with Ross and
shoul d have di sclosed his conflict with Kotner, and we do not
condone this conduct. Indeed, in her own testinony, the
Arbitrator clearly acknow edged the ongoing obligations to
di scl ose under HRS Chapter 658A. However, the evidence and
findings by the circuit court after the evidentiary hearing
support its conclusion that the Hart Appellants did not suffer
prejudice as a result. Billing records reflect that the
Arbitrator conferred with Ross for a total of 1.1 hours on three
separate occasions. Although the Arbitrator could not recall her
first two conversations with Ross about the case, she was certain
that she "woul d not have been asking himfor his analysis."” As
to her third conversation with Ross, the Arbitrator testified:

I had spent a lot of time working on the arbitration award.
And | do remenmber that contact with Ken Ross. | consider
mysel f a good writer, | consider Ken an excellent writer.
And | showed himmy arbitration award, he suggested sonme

m nor changes in organization of the award. Not any of the
analysis or the remedies that | had already decided. He had
nothing to offer in that respect because he hadn't heard any
of the evidence, seen any of the witnesses, heard any of the
arguments.

Ross coul d not renmenber any conversations with the Arbitrator
about the case, and nmaintained that he did not act as a
consul tant.

In addition, the circuit court made several findings on
the extent of Ross's involvenent in the arbitration. Because the
Hart Appellants failed to challenge the follow ng findings, we
are bound by them See Kawamata Farns, Inc. v. United Agri
Prods., 86 Hawai ‘i 214, 252, 948 P.2d 1055, 1093 (1997) ("If a
finding is not properly attacked, it is binding, and any
conclusion which follows fromit and is a correct statenent of
law is valid.") (citation and internal quotation marks omtted).

[ FOF] 10. M. Ross has no recollection of what
di scussions he had with [the Arbitrator] regarding the case.




[FOF] 11. [The Arbitrator] merely recalls the | ast
conversation she had with M. Ross about the case. Thi s
particul ar conversation nmerely dealt with the organi zation
of the written arbitration award.

[FOF] 12. [The Arbitrator] reached her decision in
this case based upon her own analysis, and M. Ross
di scussions with [the Arbitrator] about the case did not
have any influence upon her analysis and deci sion.

[FOF] 13. [The Hart Appellants] failed to meet their
burden of proving that [the Arbitrator's] discussions with
M. Ross prejudiced [the Hart Appellants].

Most significantly, after hearing the testinony of the w tnesses,
the circuit court explicitly found that the Hart Appellants had
not established that the Arbitrator's discussions wth Ross had
prej udi ced them

We rely heavily in this case on the findings by the
circuit court after the evidentiary hearing. |n considering
whet her there has been prejudicial m sconduct by an arbitrator,
"[c]onclusory statenents about prejudice are not sufficient.”
Lef kovitz v. \Wagner, 291 F. Supp.2d 764, 770 (N.D. 1l11. 2003),
aff'd 395 F.3d 773 (7th G r. 2005).

Based on the evidentiary hearing and the circuit

court's findings, the circuit court did not err in confirmng the
Final Arbitration Award.

Therefore, I T IS HEREBY ORDERED t hat the March 2, 2012
Fi nal Judgnent is affirnmed.

DATED: Honol ul u, Hawai ‘i, Cctober 24, 2014.

On the briefs:

Francis L. Jung

Carol M Jung Presi di ng Judge
(Jung & Vassar, P.C.)

for Defendants-Appell ants

St ephen D. Wi ttaker Associ at e Judge
for Plaintiffs-Appell ees

Associ at e Judge
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