NOT FOR PUBLICATION INWEST'SHAWAII REPORTSOR THE PACIFIC REPORTER

NO. CAAP-11-0001019
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

BENJAM N N. PULAWA, 11,
Cl ai mant - Appel | ant,

V.
QAHU CONSTRUCTION CO., LTD.,
Enpl oyer - Appel | ee,
and
SEABRI GHT | NSURANCE COVMPANY,
| nsurance Carri er-Appel |l ee

APPEAL FROM THE LABOR & | NDUSTRI AL RELATI ONS APPEALS BOARD
(CASE NO. AB 2009- 496 (2-96-12947))

SUMVARY DI SPCSI TI ON ORDER
(By: Nakamura, C.J., and Reifurth and G noza, JJ.)

Cl ai mant - Appel l ant Benjamn N. Pulawa, 111 ("Pul awa")
appeal s fromthe Novenber 2, 2011 Decision and Order of the Labor
and I ndustrial Relations Appeals Board ("Board" or "LIRAB").

Pul awa was i njured while enployed as a construction
supervi sor by Enpl oyer-Appel | ee, Cahu Construction Conpany, Ltd.
(" Enmpl oyer"), when, during work-site excavation on August 20,
1996, he was struck in the head by a chunk of hardened cenent.
Pul awa v. GTE Hawaiian Tel., 112 Hawai ‘i 3, 7-8, 143 P.3d 1205,
1209-10 (2006). By decision dated July 26, 2001, the Director of
t he Departnent of Labor and Industrial Relations ("Director")
determ ned that Pul awa sustained a personal injury to his head,
and awarded hi m nedi cal benefits, including concurrent treatnent
with Dr. Robert Marvit, and tenporary total disability ("TTD")
benefits.
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By deci sion dated January 5, 2009, the Director denied
Pul awa' s request for a listening device manufactured by
Neur ononi cs (" Neurononi cs device")! on the basis that there was
no witten request fromthe attendi ng physician. By decision
dated March 30, 2009, the Director found that Pulawa' s request
for a Neurononics device was barred pursuant to Hawaii Revi sed
Statutes ("HRS') § 386-87(a),? awarded Pul awa TTD benefits
t hrough Decenber 16, 2008, and awarded Enpl oyer credit for weekly
benefits paid for the period Decenber 17-30, 2008.

Pul awa appealed to the Board fromthe Director's
March 30, 2009 decision. A hearing before the Board occurred on
Sept enber 29, 2010. By its Decision and Order, the Board
addressed the nmerits of Pulawa's Neurononics device-related claim
and affirmed the Director's decision denying the request and
[imting TTD benefits.

On appeal, Pulawa contends that the Board erred in
concluding that (1) the Neurononics device was not reasonable and
appropriate treatnment; (2) he lacked certification to be
tenporarily and totally disabled for the period Decenber 17, 2008
t hrough August 4, 2010; and (3) he was able to resume work.

! Whi | e Pul awa was being treated at Casa Colina Hospital, a brain
injury rehabilitation center in California, Dr. David Patterson, Medica
Director at the facility, referred Pulawa to Dr. Lucy Shih, a specialist in
Ot ol ogy and Neurotol ogy, for evaluation of Pulawa's chronic bil ateral
tinnitus, also known as ringing in the ears. According to Dr. Shih's letter
of October 21, 2007, she discussed treatment options with Pulawa and informed
hi m

of a relatively new tinnitus treatment which may be
beneficial . It utilizes a listening device

manuf actured by Neuromoni cs which incorporates a
neural stimulus into music to interrupt and
desensitize the brain from continued perception of
this symptom I would like to recommend this for M.
Pul awa, however [I] am currently not aware of a center
in Hawaii which provides this service at this tine.

2 "A decision of the director shall be final and conclusive between
the parties, . . . unless within twenty days after a copy has been sent to
each party, either party appeals therefromto the appellate board by filing a
written notice of appeal. . . ." Haw Rev. Star. 8§ 386-87(a) (1993). In so
ruling, the Director held that Pulawa's second request was barred by his
failure to timely appeal fromthe January 5, 2009 deci sion.
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Upon careful review of the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advanced and the issues raised by the parties, we
resolve Pulawa's points as follows and affirm

(1) "Irmediately after a work injury sustained by an
enpl oyee and so | ong as reasonably needed the enpl oyer shal
furnish to the enpl oyee all nedical care, services, and supplies
as the nature of the injury requires.” Haw Rev. Star. § 386-
21(a) (Supp. 2013) (enphasis added). Wth respect to nedi cal
devices, "[w here it is certified to be necessary by a |licensed
physi ci an or surgeon chosen by agreenent of the enployer and the
enpl oyee, the enployer shall furnish such other aids, appliances,
apparatus, and supplies as are required to cure or relieve the
effects of the injury.” Haw Rev. Stat. 8 386-22 (1993).

In support of its conclusion of law ("CO.") 1 that the
Neur onmoni cs devi ce was not "reasonable or necessary nedi cal
treatment”, the Board's findings of fact ("FOF") 12 and 13
referenced the opinions of Dr. Brian Goodyear, a clinica
psychol ogi st who conducted an i ndependent neuropsychol ogi cal
eval uati on of Pul awa, who stated that no further
neur opsychol ogi cal diagnostic studies or treatnents were
required, and Dr. Anthony James Mauro, a neurol ogi st who
performed an i ndependent nedical exam nation ("IME"') on Pul awa,
who stated "that he was not aware that such a [ Neurononi cs]
devi ce was an accepted standard of treatnment for tinnitus.” The
Board further noted in FOF 17 that Dr. Alit S. Arora, an
interni st who perforned a supplenental | ME on Pul awa, agreed with
Dr. Mauro's assessnent that "the [ N] eurononic[s] device would be
of questionabl e value and benefit to M. Pulawa for treatnent of
his tinnitus."

It is not contested that Pulawa's tinnitus condition
was related to his work injury. The issue, then, is whether the
Board properly concluded that the Neurononics device did not
constitute "reasonably needed" medical supplies. See Haw Rev.
Star. 8 386-21(a). As to this issue, the Board's concl usion
presents a m xed question of fact and law. It appears to be
supported by substantial evidence, and is not clearly erroneous
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in view of the evidence on the whole record. See lIgawa v. Koa
House Rest., 97 Hawai ‘i 402, 405-06, 38 P.3d 570, 573-74 (2001).

Wi |l e t he Neurononics device was reconmended by Dr.
Shi h, her Cctober 21, 2007 letter to Dr. Patterson stated only
that the Neurononics device "may be beneficial." (Enphasis
added.) Dr. Scott MCaffrey, Pulawa's treating physician
testified that Pul awa needed treatnment for tinnitus, but he
admtted that he was not famliar with the Neurononics device and
stated that "I don't know where Doctor Marvit got on to this
ot her new technol ogy, | don't know nmuch about it though."® Dr.
Mauro and Dr. Arora specifically addressed the Neurononics device
in their reports, and both agreed that it would not necessarily
be beneficial for treatnent of Pulawa's tinnitus. In sum there
wer e varyi ng opi nions anong the physicians as to whether a
Neur ononi cs devi ce was "reasonably needed.”

Pul awa argues that the Board erred in relying upon the
opinions of Dr. Arora and Dr. Mauro because Dr. Arora specialized
in internal nedicine, toxicology and forensic nedicine, and Dr.
Maur o speci alized in neurology and admtted that he was unaware
of the device in Hawai ‘i and whether it was an acceptable
treatment. Pulawa maintains that the only "conpetent nedica
advi ce" presented satisfying HRS § 386-24* was the opinion of Dr.
Shih, to which Dr. McCaffrey, Dr. Marvit, and Dr. Patterson
def erred.

Not hing in HRS chapter 386 suggests that, as a matter
of law, a physician nmust be licensed in a particular sub-
specialty in order for his or her opinion to constitute

s Dr. Marvit preceded Dr. McCaffrey as Pulawa's treating physician
Based upon Dr. Shih's recommendation, Dr. Marvit submtted a formal request
for concurrent treatment with House Ear Institute by letter dated December 2
2008.

4 HRS § 386-24 provides, in part, that "[t]he director . . . , on
conmpetent medical advice, shall determ ne the need for or sufficiency of
medi cal rehabilitation services furnished or to be furnished to the enpl oyee
and may order any needed change of physician, hospital or rehabilitation
facility." Haw Rev. Stat. § 386-24 (1993) (enmphasis added).
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"conpet ent nedical advice."® Instead, the definitions of "health
care provider"” and "physician" provi de nore general
qualifications. HRS § 386-1 defines "health care provider" as "a
person qualified by the director to render health care and
service and who has a license for the practice of[,]" anmong ot her
things,"[medicine or osteopathy. . . ." Haw Rev. Star. § 386-1
(Supp. 2013). It further defines a "physician" as "a doctor of
medi ci ne, a dentist, a chiropractor, an osteopath, a naturopathic
physi ci an, a psychol ogi st, an optonetrist, and a podiatrist.”
| d.

O course, the Board may consider a physician's
specialty in determ ning what weight to give to particular
nmedi cal advice. This essentially amobunts to a credibility
determ nation, on which we defer to the Board as the expert
agency. Moi v. State, Dept. of Public Safety, 118 Hawai ‘i 239,
242, 188 P.3d 753, 756 (App. 2008). Here, although Dr. Mauro and
Dr. Arora were not specialists in the field of otol ogy or
neur ot ol ogy, they were both physicians as defined in HRS § 386-1,
and were certified in neurology and internal nedicine,
respectively. The Board also relied on the reports of multiple
physi ci ans. See Ransey v. Cash & Carry Foods, Inc., 664 So. 2d
511, 515 (La. C. App. 1995) (holding that the sole report
relying on the opinion of an unidentified "Physician Advisor,"
where no basis for the opinion was stated in the report, did not
constitute "conpetent nedical evidence" under a Louisiana
wor kers' conpensation statute).

Additionally, while Pulawa maintains that Dr. Mauro was
sinply unaware of the device in Hawai ‘i and whether it was an
accept abl e device and treatnent, the record suggests ot herw se.

5 LI RAB regul ati ons state that "'competent medical advice' my
include advice from a panel of at |east three physicians selected by the
director after consultation with organizations such as the Hawai ‘i Medical
Associ ation and convened for the purpose of this subsection.” Haw Abvm N R.
§ 12-15-38(b) (1996) (enphasis added). Such a panel was not convened in the
instant case, and because the regulation uses the word "may," it does not

appear that a panel is required in every instance. See State v. Kahawai, 103
Hawai ‘i 462, 465, 83 P.3d 725, 728 (2004) ("The term 'may' is generally
construed to render optional, perm ssive, or discretionary the provision in
which it is embodied[.]" (quoting State ex. rel. City of Niles v. Bernard, 372
N. E. 2d 339, 341 (1978)) (internal quotation marks omtted)).
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Dr. Mauro said that he had reviewed the literature regarding the
devi ce and that he had no enthusiasmfor the device as a proposed
treatment. Under these circunstances, the Board did not err in
relying on Dr. Mauro and Dr. Arora's opinions as "conpetent
nmedi cal advice."

In review ng a decision of the Board, this court wll
"give deference to the LIRAB s assessnment of the credibility of
wi t nesses and the weight LIRAB gives to the evidence.”" Mo, 118
Hawai ‘i at 242, 188 P.3d at 756. Mbreover,

[i]1t is well established that courts decline to consider the
wei ght of the evidence to ascertain whether it weighs in
favor of the admnistrative findings, or to review the
agency's findings of fact by passing upon the credibility of
wi tnesses or conflicts in testinmny, especially the findings
of an expert agency dealing with a specialized field.

Nakanmura v. State, 98 Hawai ‘i 263, 268, 47 P.3d 730, 735 (2002)
(quoting lgawa, 97 Hawai ‘i at 409-10, 38 P.3d at 577-78).
Accordingly, we defer on the weight given by the Board to each of
the doctor's opinions, and hold that the Board's FOF 20, that the
Neur ononi cs devi ce was not reasonabl e and necessary, is not

agai nst the substantial weight of the evidence.?®

(2) "Under HRS § 386-31(b) (1993), tenporary total
disability paynents can be termnated in two ways: (1) if the
enpl oyee is able to resunme work, or (2) by order of the
director." Atchley v. Bank of Hawai ‘i, 80 Hawai ‘i 239, 243, 909
P.2d 567, 571 (1996) (citing Haw Rev. Star. 8§ 386-31(b) (1993)).
We address Pul awa's second and third points of error together, as
a challenge to the Board's conclusion regarding Pulawa's TTD
benefits.

As to the termnation of TTD benefits, HRS § 386-31(b)
provides, in part, that "[t]he paynent of these benefits shal
only be term nated upon order of the director or if the enployee
is able to resunme work." Haw Rev. Star. § 386-31(b) (Supp. 2013).
"Able to resune work" nmeans that "an industrially injured

6 Bocal bos v. Kapiol ani Medical Center for Wnmen and Children, 93
Hawai ‘i 116, 997 P.2d 42 (App. 2000), cited by Pulawa, is readily
di stingui shable by the fact that here two physicians affirmatively recomended
that the Neuromonics device "may be beneficial", and two other experts opined
that the Neuromonics device was not necessary. Unl i ke Bocal bos, there is
evidence on both sides, and, therefore, the Board could reasonably concl ude
that the requested Neurononics device was not reasonable and necessary.
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worker's injury has stabilized after a period of recovery and the
wor ker is capable of performng work in an occupation for which

t he worker has received previous training or for which the worker
has denonstrated aptitude.”™ Haw Rev. Stat. 8§ 386-1 (Supp. 2013).
In this case, nore than twelve years after the underlying
accident, the Director concluded that Pulawa was "capabl e of
resum ng sone formof full-tinme work"” and the Board found that

Pul awa' s condition was "nedically stable" and that he was
"capabl e of working."

1. The Board's determ nation that Pul awa was

medi cal |y stable was not clearly erroneous.

Pul awa first challenges the Board's finding that he was
medically stable. He initially argues that the Board erred in
FOF 10, 11, and 21, when it found that Pulawa did not provide
physi cian certifications to support an award of tenporary total
disability. Pulawa contends that the Board treated
"certification of disability" or "nedical certification" as terns
of art, despite the fact those terns are not defined by the
statute, and that the evidence he provided was sufficient for
pur poses of an award of tenporary total disability benefits.

Al t hough the Board used the ternms "certification of
di sability"” and "nmedical certifications", taken in the context of
its findings, it does not appear that those terns were used as
terms of art. |Instead, the Board appears to have found that the
information provided by Dr. Marvit and Dr. MCaffrey did not
anount to persuasive evidence denonstrating that Pul awa was
entitled to an award of tenporary total disability. The Board
did not indicate that the reports failed to conply with any
statute or regulations, and the reports appeared to conply with
Hawai ‘i Administrative Rules 8 12-15-80(a)(3)(E), which states
that an interimWC 2 report shall include "[d]ates of disability,
work restrictions, if any, and return to work date.” Haw ADM N.
R 8 12-15-80 (2004). Pursuant to HRS § 386-31(b)(1), the
Director's decision is "based upon a review of nedical records
and reports”. Haw Rev. Star. § 386-31(b)(1). Therefore, the
Board was not adding an additional requirenent by using the terns
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"certification of disability" or "nedical certification", but
rat her was commenting on the sufficiency of the medical report
evidence as to the stability of Pulawa's nedical condition.

Pul awa next contends that the Board erred in concl uding
that he was nedically stable, at FOF 22 and CO. 2. In support of
this contention, Pulawa points to the trial testinony that he was
under goi ng treatnent for headaches, tinnitus, and depression on
an ongoing basis. Pulawa also refers to the July 21, 2010 I ME
report by Dr. Arora which stated that "ongoing treatnent woul d be
necessary during the foreseeable future" for Pul awa's depression,
acknow edged that Pul awa was suffering from ongoing "intractable"
headaches, and recommended a consultation with a Dr. Raskin in
California. Finally, Pulawa notes that in his May 30, 2008
report, Dr. Goodyear stated that "I do continue to believe that
it would be reasonabl e and appropriate to have [Pul awa] eval uated
by a neurol ogist who is experienced in the area of traumatic
brain injury in order to optimze future nmedical care to address
t he i ssue of maxi num nedi cal inprovenent."”

On the other hand, as to the stabilization of Pulawa's
medi cal condition, Dr. Goodyear's report stated that Pul awa's
condition had been "stable and ratable"” since the tinme of his
Decenber 1999 eval uation, and that Pul awa was capabl e of
returning to sone type of productive enploynent if he were
nmotivated to do so. Dr. Mauro's report simlarly concluded that
Pul awa' s condition was nedically stable and ratable. Dr. Arora's
report indicated that Pulawa "could be involved in sonme type of
enpl oynment with his [imtations.” The Board credited these
opinions inits finding that Pulawa's condition was nedically
stable. Accordingly, there was substantial evidence on the
record supporting Pulawa's nedical stability, and the Board's
finding and conclusion on this issue were not clearly erroneous.
See In re Water Use Permt Applications, 94 Hawai ‘i 97, 119, 9
P.3d 409, 431 (2000) ("An FOF or a m xed determ nation of |aw and
fact is clearly erroneous when . . . the record | acks substanti al
evi dence to support the finding or determ nation.").
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2. The Board did not err in finding that Pulawa was

capabl e of worki ng.

Pul awa contends that the Board erred in its FOF 22 that
Pul awa was capabl e of working. Pulawa argues that the Board
i mproperly used the term "capable of working"” in its findings,
rather than the term"able to resune work" as defined in HRS §
386-1 (Supp. 2013). The Board' s use of the phrase "capabl e of
wor ki ng" notw t hst andi ng, the enployer here sought term nation
due to Pulawa's alleged ability to resume work. Therefore we
consi der whet her sufficient evidence supports the inplicit
finding that Pul awa was able to resume work.

We conclude that sufficient evidence was presented to
support a finding that Pul awa was able to resunme work. Dr.
Goodyear, for instance, indicated that while Pul awa woul d have
difficulty returning to his previous position, he was capabl e of
returning to sone type of productive enploynent if he were
notivated to do so. Dr. Mauro simlarly opined that while Pul ana
was not suited for work as a construction supervisor, he was
capabl e of "gainful enploynent in a position conmensurate with
his current cognition and personality.” Further, Dr. Arora
stated that Pulawa's synptons should not restrict himfrom
gai nful enpl oynent. The reports of Dr. Goodyear, Dr. Mauro, and
Dr. Arora constitute reliable, probative, and substantia
evi dence that Pul awa was capabl e of perform ng work "in an
occupation for which [he] has received previous training or for
whi ch [ he] has denonstrated aptitude,” and therefore support the
inmplicit finding that Pul awa was able to resunme worKk.

Pul awa contends that the Board erroneously relied on
the report of Priscilla Ballesteros Havre ("Havre") for the
proposition that Pulawa woul d not be a feasible candidate for
vocational rehabilitation. However, Havre's opinion was not
material to the Board' s finding that Pul awa was able to resune
wor k. Having determ ned that the Board did not err in finding
that Pul awa was nedically stable and able to resunme work, we hold
that the Board properly concluded, pursuant to HRS § 386-31(b),
that Pulawa's TTD benefits could be term nated.
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Ther ef or €,
The Novenmber 2, 2011 Decision and Order of the Labor
and I ndustrial Relations Appeals Board is affirned.

DATED: Honol ul u, Hawai ‘i, October 30, 2014.

On the briefs:

Dan S. |kehara,
for C ai mant - Appel | ant. Chi ef Judge

Brian G S. Choy and
Keith M Yonan ne

(Choy & Tashi ma) Associ ate Judge
for Enpl oyer - Appel | ee and
| nsurance Carri er-Appel | ee.

Associ ate Judge
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