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ROGERLYNN K. A. NAPOLEON, Defendant - Appel | ant,
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ROGER W NAPCLEON SR.; JOHN DOE OR JANE DCE;
ALL PERSONS RESI DI NG W TH AND ANY PERSONS CLAI M NG
BY AND THROUGH OR UNDER THEM Def endant s- Appel | ees.

APPEAL FROM THE DI STRI CT COURT OF THE FIRST CIRCU T
HONCLULU DI VI SI ON
(AVIL NO 1RC11-1-10108)

SUVMARY DI SPOSI TI ON ORDER
(By: Fujise, Presiding Judge, Leonard and G noza, JJ.)

Def endant - Appel | ant Rogerl ynn K. A. Napol eon ( Napol eon),
pro se, appeals froma Judgnent for Possession and a Wit of
Possession, both filed on June 22, 2012, in the District Court of
the First Grcuit, Honolulu Division (District Court).?

Napol eon contends that the District Court erred by
granting summary judgnent in favor of Plaintiff-Appellee
Ctinmortgage, Inc. (Cti) because (1) proper notice of a
reschedul ed forecl osure sale of her property was not provided and
the sale was conducted on a date other than previously noted,

(2) CGti conducted a nonjudicial foreclosure despite |oan
nodi fi cation negotiations, and (3) Cti failed to provide her

1 The Honorable M chael K. Tanigawa presided.



with a permanent | oan nodification. Specifically, Napol eon
argues that Cti wongfully foreclosed on the property by failing
to publish notice of the auction at |east 14 days prior to the
Decenber 7, 2010 reschedul ed auction, as allegedly required by
Hawai i Revi sed Statutes (HRS) 8 667-5(a)(1) (Supp. 2011), and by
failing to post a notice on the property at |east 21 days prior
to Decenber 7, 2010, as allegedly required by HRS § 667-5(b)(2)
(Supp. 2011). Napoleon also clains Cti engaged in unfair or
deceptive practices and breached its contract and/or duty of good
faith and fair dealing when Cti did not allow a pernmanent | oan
nodi fi cati on.

Citi contends this court |lacks jurisdiction over the
appeal because Napol eon's Notice of Appeal specified that she
appeal ed from an unsigned and unfiled O der Granting Summary
Judgnent, and not fromthe Judgnent for Possession and Wit of
Possession. Citi also requests that the appeal be dism ssed or
the Opening Brief be stricken for failure to conply with Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28(b). Lastly, Citi
argues that the appeal should be disnm ssed as noot because the
Wit of Possession was executed agai nst Napol eon.

We have appellate jurisdiction in this case.

HRS § 641-1(a) (Supp. 2013). As Citi points out, an appeal
shoul d not be lost "as long as the intent to appeal froma
specific judgnment can be fairly inferred fromthe notice and the
appellee is not mslead by the mstake." City & Cnty. of
Honolulu v. Mdkiff, 57 Haw 273, 275-76, 554 P.2d 233, 235
(1976) (citation and internal quotation marks omtted). Fromthe
Notice of Appeal, it can be inferred that Napol eon appeal ed from
t he Judgnent for Possession and Wit of Possession and that Citi

was not m sl ead by Napol eon's characterization of the appeal as
an appeal fromsumrmary judgnent. Citi rebutted Napol eon's points
of error and argunents by stating the District Court did not err
in granting summary judgnment and in issuing the judgnment for
possession and wit of possession.



We al so decline to dism ss the appeal or strike
Napol eon's pro se Opening Brief for failure to conply with HRAP
Rul e 28(b). Although Citi correctly points out that Napol eon's
brief fails to conply with HRAP Rule 28(b) in a variety of ways,
we seek to address cases on the nmerits when possible. Mrvin v.
Pflueger, 127 Hawai ‘i 490, 496, 280 P.3d 88, 94 (2012).

Therefore, we address the nerits of Napol eon's appeal to the
extent we can discern the issues raised.

W also reject Citi's contention that the appeal is
nmoot. "A case is noot if the reviewing court can no |onger grant
effective relief." Kaho‘ohanohano v. State, 114 Hawai ‘i 302, 332,
162 P.3d 696, 726 (2007) (quotation marks, brackets, and enphasis
omtted). Although the record on appeal contains an executed
Wit of Possession, filed on Cctober 29, 2012, there is no
decl aration by the person who executed the wit or any other
person with personal know edge that Cti is in possession of the
property and that Napol eon is not in possession of the property.
Therefore, Citi failed to provide sufficient evidence that this
court can no longer grant effective relief.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, we

t hus resol ve Napol eon's points of error as follows:

Napol eon's argunents seek, in essence, to put title of
the property into i ssue by challenging the propriety of the
foreclosure. The District Court has jurisdiction over civil
actions invol ving summary possession or ejectnent, HRS § 604-5(a)
(Supp. 2013), but does not have jurisdiction over "actions in
which the title to real estate cones in question[.]" HRS § 604-
5(d) (Supp. 2013). In order to put title at issue such that the
District Court did not have jurisdiction to issue a wit of
possessi on or ejectnent, Napol eon was required to conply with
Hawai ‘i District Court Rules of Cvil Procedure (HDCRCP) Rule
12.1 whi ch provides:



Rule 12.1. Defense of title
Pl eadi ngs. \Whenever
def ense of an action in the
trespass or for the sunmary
ot her action, the defendant
defense to the jurisdiction

in district courts.

in the district court, in
nature of an action of
possessi on of |and, or any
shall seek to interpose a
to the effect that the

action is a real action, or one in which the title to
real estate is involved, such defense shall be
asserted by a written answer or written nmotion, which
shall not be received by the court unless acconpanied
by an affidavit of the defendant, setting forth the
source, nature and extent of the title clainmed by
defendant to the land in question, and such further
particulars as shall fully apprise the court of the
nature of defendant's claim

(Enmphasis added.) In order to fulfill the requirenments of HDCRCP
Rule 12.1, a witten answer or witten notion and an affidavit or

decl arati on nust be submtted. Aanes Funding Corp. v. Mres, 107

Hawai ‘i 95, 98-99, 110 P.3d 1042, 1045-46 (2005).°2

Napol eon did not file an Answer to the Conplaint for
Ej ectmrent. Napoleon also did not file any witten notion.
Rat her, Napol eon filed an unsigned opposition to GCti's Mtion

for Summary Judgment. In addition,

affidavit or declaration in support of her contentions,

Napol eon did not submt an
i ncl udi ng
her assertions that the foreclosure was inproper and that she was
entitled to a |oan nodification. Therefore, Napol eon's
Qpposition to the Motion for Summary Judgnment did not properly
raise an issue as to her title to the property as required by
HDCRCP Rule 12.1. Aanes, 107 Hawai ‘i at 99-100, 110 P.3d at
1046-47; Deutsche Bank Nat'l Trust Co. v. Peelua, 126 Hawai ‘i
39, 265 P.3d 1128, 1135 (2011).

Ther ef or e,

32,

2 1f Napol eon had properly raised an issue of title to the property,
the District Court would have had to dism ss the ejectment action, and the
parties would be able to litigate the issue of title in the Circuit Court,
whi ch has jurisdiction as to the issue of title.
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| T 1S HEREBY ORDERED t hat the Judgnent for Possession
and the Wit of Possession, both filed on June 22, 2012, in the
District Court of the First Crcuit, Honolulu Division are
af firmed.

DATED: Honol ul u, Hawai ‘i, Novenber 6, 2014.
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