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NO. CAAP-12- 0000041
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

LEDCOR - U.S. PACI FI C CONSTRUCTI ON LLC,
now known as LEDCOR CONSTRUCTI ON HAWAI | LLC,
A Del aware Limted Liability Conpany, Plaintiff-Appellee,
v. LI SA RENE JOSLI N, Defendant- Appell ant, and
COVPLETE MECHANI CAL I NC., a Hawai ‘i Corporation,
JOHN AND JANE DOES 1-50, DOE CORPORATI ONS 1- 50,
DCE PARTNERSHI PS 1-50, DOE GOVERNMENTAL UNI TS 1-50 and
DOE ENTI TI ES 1-50, Defendant s- Appel | ees

APPEAL FROM THE CI RCUI T COURT OF THE SECOND Cl RCUI T
(CIVIL NO. 10-1-0341(1))

MEMORANDUM OPI NI ON
(By: Fujise, Presiding Judge, Leonard and Reifurth, JJ.)

Def endant - Appel | ant Li sa Rene Joslin (Joslin) appeals
fromthe Findings of Fact, Conclusions of Law, and O der Denying
Def endant Lisa Joslin's Mdtions to Quash Service of Process,
Vacate the Amended Default Judgnent By C erk Entered Against Her,
and Vacate the Lien Recorded with the Bureau of Conveyances as
Docunent No. 2011-125080, Filed August 26, 2011 (Order Denying
Set Aside), which was filed on January 4, 2012, in the Crcuit
Court of the Second Circuit (Crcuit Court).?

! The Honorable Rhonda |.L. Loo presided.
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RELEVANT FACTS

On May 26, 2010, Plaintiff-Appellee Ledcor Construction
Hawai i, LLC (Ledcor)? filed a conpl aint against Joslin and
Conpl ete Mechanical Inc. (CM).® According to her declaration,
Joslin was the Secretary/ Treasurer and at tinmes the Vice
President of CM. The conplaint alleged that Ledcor, as a
general contractor, entered into two agreenments with CM, as a
subcontractor, wherein CM agreed to provide | abor and materials
to Ledcor. The first contract related to construction on the
Poi pu Beach Hotel and was executed on Novenber 14, 2005, while
the second related to work on the Nanai keol a Seni or Apartnents
and was executed on Decenber 7, 2006.

On or about May 31, 2008, June 30, 2008, and July 31,
2008, as Secretary and Treasurer for CM, Joslin signed vouchers
and partial lien releases for the Poi pu Beach Hotel project.
These vouchers/rel eases read, in relevant part:

The undersigned certifies and agrees with respect to the
above-referenced Job as follows:

(a) We have received payment in full for all |abor and
mat erials furnished by us up to and including the
Certification Date stated below, with the exceptions
of (i) the applicable Retention [and] (ii) the
Progress Paynment Now Due

(b) We rel ease the Lender, the Owner, the Genera

Contractor, the owner(s) and Lessee(s), if any, of the
Land on which the Job is |located, all sureties, and
Land itself, all improvements constructed on the Land

and any undi sbursed | oan proceeds applicable to the
Job, from any and all equitable, statutory or other
liabilities, liens, lien rights and clains (including
mechanics and materialmen's liens and lien rights
under Chapter 507 of the Hawaii Revised Statutes)

whi ch we may now have with respect to the Job on
account of |abor or materials furnished by us up to
and including the Certification Date. . . . THIS
RELEASE | S CONDI Tl ONAL, HOWEVER, and shall be
effective only upon paynent to us of the Retention, if
any, and the Progress Payment Now Due

(c) Except as otherwi se disclosed herein, all suppliers to
us of material or labor, or both, with respect to the

2 Ledcor was formerly known as Ledcor-US Pacific Construction LLC

s It appears that CM may be insolvent and that it no | onger holds a
contractor's license. CM did not seek relief fromthe Default Judgnment.
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Job have been paid in full for the materials or |abor
furnished by them up to and including the
Certification Date . . . or will be paid promptly
therefore . . . with the proceeds of any di sbursement
made pursuant to this voucher, which disbursement will
be received by us for that purpose.

In reliance on the representation in paragraph (c),
i.e. that CM's contractors had been, or would pronptly be paid
in full, Ledcor nmade paynents to CM directly on or about My 31,
2008, June 30, 2008, and July 31, 2008. However, as alleged in
Ledcor's conplaint, CM's subcontractors were not in fact paid.
As a result, Ledcor subsequently paid an additional anmount of
$106, 467.67 to CM's subcontractors on the Poi pu Beach Hot el
proj ect .

On or about June 30, 2008 and July 31, 2008, Joslin
si gned vouchers/rel eases for the Nanai keola Seni or Apartnents
project. The relevant |anguage in these vouchers/rel eases was
identical to the |anguage quoted above. Again, Ledcor paid CM
directly based on the voucher representations and, again, Ledcor
subsequent|ly made additional paynents of $50,969.38 to CM's
subcontractors because CM failed to pay them

In the conplaint, Ledcor alleged non-disclosure of
mat eri al facts, fraudul ent inducenment, intentional and negligent
m srepresentation, and constructive fraud against Joslin for her
m srepresentations that the subcontractors had been paid. Ledcor
al so all eged breach of contract clains against CM. Ledcor
sought an award of $106, 467.67 plus interest against Joslin as
damages arising out of the Poi pu Beach Hotel project, and
$50, 969. 38 plus interest as danages arising out of the Nanaikeol a
Senior Apartnents project. The conplaint also prayed for
conpensatory and punitive danages against CM in an anount to be
shown at trial, attorneys' fees, and "such other and further
relief as th[e] Court deens just and fair in the circunstances.

On June 7, 2010, process server Gegory Wite (Wite)
served Robert Joslin (Robert), the husband of Joslin and the
President of CM at the hone he and Joslin shared in Wil uku,
Maui. Wiite attests that he served Robert with a second copy of
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the conpl aint and sunmons for Joslin, as reflected in both
Wiite's affidavit and the Return and Acknow edgnent of Service
forns.

Nei t her defendant responded to the conplaint and an
Amended Default Judgnment By Cerk (Default Judgnent) was entered
by the court clerk of the Crcuit Court on July 25, 2011, which
i ncl uded the foll ow ng:

IT | S HEREBY ORDERED, ADJUDGED, AND DECREED that Plaintiff
LEDCOR recover from Defendant LI SA RENE JOSLI N and Def endant
COMPLETE MECHANI CAL INC., joint and severally, the sum of
$202,814.69, together with costs of court in the sum of

$559. 97, and attorneys' fees in the sum of $15,324.60, for a

total sum of $218, 699. 26.

The sum of $202, 814. 69 included the principal anount of
$157,437.05, for the paynents nade to the subcontractors, plus
pre-judgnment interest in the amount of $45,377.64. |n support of
t hese anmounts, Ledcor submitted the declaration of its vice
president, Eric Tessem (Tessen). Ledcor's request for attorneys'
fees and court costs was supported by Tessem s decl aration as
wel | as that of Ledcor's counsel, which attached counsel's
i nvoi ces.

On August 26, 2011, Joslin filed a Motion to Quash Her
Service of Process, Vacate the Anended Default Judgnent by Cerk
Ent ered Agai nst Her, and Vacate the Lien Recorded with the Bureau
of Conveyances as Docunent No. 2011-125080 (Mdtion to Set Aside).
Joslin clained, primarily, that Robert had only been served with
one copy of the conplaint and summons, that she had never been
served, and that she only |earned of the judgnent agai nst her
when a title search revealed a judgnent lien on a property she
owned. Robert provided a declaration that he was served as
president of CM, that he told the process server Joslin was not
at hone, and that the process server told himhe would return
|ater to serve Joslin. Ledcor's opposition included an affidavit
by the process server, Wiite, again attesting to service of two
copi es of the conplaint and summons, and that Robert refused to
sign the acknow edgnent of service for Joslin.
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The Circuit Court entered the Order Denying Set Aside
on January 4, 2012. Joslin tinely appeal ed the order.
1. PO NIS OF ERROR

Joslin raises the follow ng points of error on appeal:*

(1) The Circuit Court erred in the Finding of Fact
(FOF) 4 and Concl usion of Law (CCOL) 3, both of which provide:
"The Court finds that the service of the Conplaint and Summobns
upon [Joslin] was proper, and that accordingly, there is no basis
to quash service of process as requested by [Joslin]";

(2) The Gircuit Court erred in entering FOF 2, which
states that the Default Judgnment was entered agai nst Joslin based
upon m srepresentations she nade to Ledcor;

(3) The Grcuit Court clerk | acked the authority under
Hawai ‘i Rul es of G vil Procedure (HRCP) Rule 55(b)(1) to award
attorneys' fees, pre-judgnent interest, and enter the judgnent
anount, as well as declare Joslin and CM jointly and severally
liable for the full amount of the judgnent; thus, the Default
Judgnent shoul d have been set aside as void under HRCP Rul e
60(b) (4); and

(4) The Circuit Court erred in FOFs 6, 7, 8, and 9 and
COLs 5, 6, 7, and 8, which find and conclude that Joslin failed
to establish all three of the el enents necessary to set aside the
Entry of Default and Default Judgnent.

I11. APPLI CABLE STANDARDS OF REVI EW

An order denying a notion to set aside a judgnent
pursuant to HRCP Rule 60(b)(1) or 60(b)(6) is reviewed under the
abuse of discretion standard. Hawai ‘i Hous. Auth. v. Uyehara, 77
Hawai ‘i 144, 147, 883 P.2d 65, 68 (1994); Rearden Fam |y Trust v.
W senbaker, 101 Hawai ‘i 237, 254, 65 P.3d 1029, 1046 (2003).

[Tlhe trial court abuses its discretion if it bases
its ruling on an erroneous view of the law or on a clearly
erroneous assessnment of the evidence. Abuse of discretion
occurs when "the trial court has clearly exceeded the bounds
of reason or disregarded rules or principles of |aw or
practice to the substantial detriment of a party litigant."

4
re-ordered.

To facilitate the discussion herein, Joslin's points of error are
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Ranches v. City and Cnty. of Honolulu, 115 Hawai ‘i 462, 468, 168
P.3d 592, 598 (2007) (citations omtted).

However, a circuit court's determnation that a
judgment is void under HRCP Rule 60(b)(4) is reviewed under the
de novo or right/wong standard. Wagner v. Wrl d Bot ani cal
Gardens, Inc., 126 Hawai ‘i 190, 195, 268 P.3d 443, 448 (App.
2011).

"[A] trial court's FOFs are subject to the clearly
erroneous standard of review. An FOF is clearly erroneous when,
despite evidence to support the finding, the appellate court is
left with the definite and firmconviction that a m stake has
been commtted.” Chun v. Bd. of Trs. of the Enps. Ret. Sys. of
the State of Haw., 106 Hawai ‘i 416, 430, 106 P.3d 339, 353 (2005)
(citations and internal quotation marks omtted). "An FOF is
al so clearly erroneous when the record | acks substantial evidence
to support the finding. [The Hawai ‘i Suprene Court has] defined
'substantial evidence' as credible evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a conclusion.” Leslie v. Estate of
Tavares, 91 Hawai ‘i 394, 399, 984 P.2d 1220, 1225 (1999)
(citations and internal quotation marks omtted).

A COL is not binding upon an appellate court and is
freely reviewable for its correctness. [ The appell ate
court] ordinarily reviews COLs under the right/wrong
standard. Thus, a COL that is supported by the trial
court's FOFs and that reflects an application of the correct
rule of law will not be overturned. However, a COL that
presents m xed questions of fact and law is reviewed under
the clearly erroneous standard because the court's
concl usi ons are dependent upon the facts and circumstances
of each individual case.

Chun, 106 Hawai ‘i at 430, 106 P.3d at 353 (citations and internal
guotation marks omtted).
V. DI SCUSSI ON
A Service of Process on Joslin
Joslin argues that the Default Judgnment against her is
voi d due to inproper service of process of Ledcor's sumobns and
conplaint. As this court has previously held:
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The determ nation of whether a judgnent is void is not
a discretionary issue. We thus review de novo the circuit
court's ruling that the default judgment was void.

A judgment is void only if the court that rendered it
|l acked jurisdiction of the subject matter, or of the
parties, or if it acted in a manner inconsistent with due
process of | aw. In order for a trial court to exercise
personal jurisdiction over a defendant, the defendant nust
be served with a copy of the summons and the conpl aint
pursuant to HRCP Rule 4(d).

Wagner, 126 Hawai ‘i at 195, 268 P.3d at 448 (citations and
internal quotation marks omtted); see also Cticorp Mrtgage,
Inc. v. Bartolone, 94 Hawai ‘i 422, 430, 16 P.3d 827, 835 (App.
2000) .

HRCP Rul e 4(d)(1) (2012) provides, in relevant part,
t hat service shall be nade as foll ows:

Upon an individual other than an infant or an
incompetent person, ... by delivering a copy of the summons
and of the conplaint to the individual personally or in case
the individual cannot be found, by |eaving copies thereof at
the individual's dwelling house or usual place of abode with
some person of suitable age and discretion then residing
therein[.]

Here, on June 7, 2010, Ledcor's process server, Wite,
filed two separate docunents entitled Return and Acknow edgnent
of Service. The first one certified service of the conplaint and
sunmons on Robert, as President of CM, on June 7, 2010; Robert
signed the Return, acknow edgi ng service. The second one
certified service of the conplaint and sumons on Robert, for
Joslin, indicating that service was substitute service on Robert,
as Joslin's husband, for Joslin, also on June 7, 2010. The second
Return and Acknow edgnment of Service indicated that Robert
"refused to sign" for Joslin. On Decenber 9, 2010, Wite filed
an affidavit, which indicated that he had i nadvertently
m sspel led "Joslin” as "Joslyn" on both June 7, 2010 Returns, and
affirmatively avowed that Robert had agreed to accept service for
Joslin.

Wth Joslin's Mition to Set Aside, on August 26, 2011
Robert submtted a Declaration, in which he averred that, when he
was served for CM, Joslin was not at honme and "[t] he server
stated that he would com ng [sic] back to serve her whereupon he

7
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| eft the house with the bal ance of the docunents he had been
hol ding." Robert's Declaration arguably inplied, but did not
expressly state, that he only received one copy of the conplaint
and summons.

Wth its menorandumin opposition to the Mdtion to Set
Asi de, Ledcor submtted a further affidavit of White, which

averred, inter alia:

5. I specifically recall serving ROBERT JOSLIN with
two (2) copies of the Conplaint and Summons, one copy for
Def endant LI SA RENE JOSLI N, and one copy for Defendant
COMPLETE MECHANI CAL, | NC. ("Defendant CM").

6. I recall ROBERT JOSLIN advising me that his wife
was on the mainland for some type of cancer treatnent, and
al so specifically recall that ROBERT JOSLIN accepted servi ce
f or Defendant LI SA RENE JOSLIN, but refused to sign the
Acknowl edgment of Service, and | therefore wote in his nanme
and noted "Refused to Sign" on the Acknow edgnent of
Servi ce.

After considering the parties' subm ssions and the
record of this case, including the Return and Acknow edgnent of
Service on Joslin, Wite's affidavits, and Robert's Decl arati on,
and hearing the argunments of the parties, the Grcuit Court
denied the Motion to Set Aside. Joslin elected not to order the
transcript of the hearing to be included in the record and
submits that it is not necessary to her appeal, noting in her
reply brief that the transcript nerely reflected the argunents of
counsel and that no evidence was presented at the hearing on the
Motion to Set Aside.® Upon review of the record on appeal, we
cannot conclude that the Circuit Court erred inits review of
evi dence presented and, therefore, will not disturb the Crcuit
Court's finding and conclusion that Joslin was properly served.
See Bartol one, 94 Hawai ‘i at 431; 16 P.3d at 836.

B. FOF 2

FOF 2 provides, in relevant part, "an Amended Defaul t

Judgnent has been entered in favor of [Ledcor] and agai nst

5 There is nothing in the record to suggest that Joslin sought to
present evidence (other than by declaration), sought to conpel the attendance
of witnesses, and/or otherwi se requested an evidentiary hearing.

8
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[Joslin] . . . based upon m srepresentations nade by [Joslin.]"
Joslin appears to contend that this is erroneous because,
pursuant to HRCP Rul e 55(b)(2), a default judgnent nust be based
on a failure to appear.® This argument is without nerit. The
Default Judgnent herein was entered agai nst Joslin based upon
Joslin's failure to appear. Ledcor's prayer for relief against
Joslin, as set forth in the conplaint, was for damages resulting
fromJoslin's "non-disclosure of material facts and fraudul ent
i nducenent, and/or intentional or negligent m srepresentation, or
constructive fraud[.]" "Generally, a default judgnment
constitutes a binding adjudication of all the rights of the
parties enbraced in the prayer for relief which arise fromthe
facts stated in the conplaint.” Mtsushim v. Rego, 67 Haw. 556,
559, 696 P.2d 843, 845 (1985). Thus, although the Default
Judgnent was based on Joslin's nonappearance, by operation of the
judgnent, it also adjudicated the parties' rights based upon
Ledcor's prayer for relief which arise fromthe facts stated in
the conplaint, i.e., that Joslin nmade m srepresentations to
Ledcor.

C. The Cerk's Authority to Enter the Default Judgnent

Joslin argues that the Default Judgnent is void, and

t heref ore shoul d have been set aside pursuant to HRCP Rul e
60(b) (4), because the clerk |acked the authority to enter the
princi pal anmount of the damages award, pre-judgnent interest,
attorneys' fees, and a determ nation of joint and several
l[iability. Before we reach the nerits of these argunents, we
note that Joslin failed to raise these argunents in her Mtion to
Set Aside. Joslin's only argunent that the Default Judgnment was
voi d was based on the alleged insufficiency of service of
process, which is addressed above. Joslin's argunent that she
was otherwise entitled to relief fromthe Default Judgnment was
based solely on her request that the Crcuit Court exercise its

6 We note that the Default Judgment was entered under Rule 55(b)(1),
not 55(b)(2), as the entry was made by the clerk, not the court.

9
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discretion to grant relief pursuant to HRCP Rule 60(b)(6). Thus,
our analysis here is whether the Grcuit Court plainly erred by
failing to conclude, sua sponte, that the Default Judgnment was
voi d because the court clerk |lacked the authority to enter the
Def aul t Judgnent.

In civil cases, the plain error rule is only invoked
when "justice so requires.” W have taken three factors
into account in deciding whether our discretionary power to
notice plain error ought to be exercised in civil cases: (1)
whet her consi deration of the issue not raised at tria
requi res additional facts; (2) whether its resolution wil
affect the integrity of the trial court's findings of fact;
and (3) whether the issue is of great public inport.

U.S. Bank Nat. Ass'n v. Castro, 131 Hawai ‘i 28, 42, 313 P.3d 717,

731 (2013) (citations omtted).
We conclude that if a court clerk entered a default

judgment in favor of one party and agai nst anot her w thout any

| egal authority for doing so, even if the nmatter was not properly
brought before a reviewing trial court in conjunction with the
defaulted party's HRCP Rule 60(b) notion, such action m ght
affect the integrity of the trial court's findings on that notion
and m ght constitute an issue of sufficient public inport to
warrant the exercise of this court's discretion to conduct a
plain error review. Accordingly, we exam ne Joslin's argunents,
notw t hstanding her failure to raise them bel ow.

Joslin argues, in effect, that the Grcuit Court
plainly erred because the court clerk |acked the authority to
enter the principal anount of the danages because Ledcor's claim
agai nst her was not for a "sumcertain or for a sumwhich can by
conput ati on be made certain,” as is required for a judgnment by
default to be entered by the clerk.” Joslin supports her

7 HRCP Rul e 55(b) provides:

(b) Judgment. Judgnent by default may be entered as
foll ows:
(1) By THE CLErRK. When the plaintiff's claim
agai nst a defendant is for a sumcertain or for a sum
whi ch can by computation be made certain, the clerk
upon request of the plaintiff and upon affidavit of
t he amount due shall enter judgnment for that amount
(continued...)

10
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argunment by attacking the nature, quantum and quality of the
evi dence submtted in and with the Tessem decl aration in support
of Ledcor's Request for Default Judgnent. However, these are
i ssues that m ght have been presented as defenses to Ledcor's
claims and are not directly relevant to the clerk's |egal
authority to enter a default judgnent. Indeed, to the extent
Joslin touched upon any of these issues below, she did so only in
the context of her purportedly "neritorious defenses" warranting
relief under HRCP Rule 60(b)(6). Mreover, the case cited on
this appeal by Joslin, in support of this particular argunent,
i nvol ved a federal district court's entry of a default judgnment
pursuant to federal parallel to HRCP Rule 55(b)(2), which is
i napposite to Joslin's argunent that the Default Judgnent entered
by the clerk pursuant to HRCP 55(b)(1) is void under HRCP Rul e
60(b) (4) because the clerk | acked authority. See KPS & Assocs.,
Inc. v. Designs by FMC, Inc., 318 F.3d 1 (1st G r. 2003).

The plain | anguage of HRCP Rule 55(b)(1) grants the
Circuit Court's clerk the authority to enter the principal anount
of a default judgnment, if it appears that plaintiff's claimis

“(...continued)
and costs against the defendant, if the defendant has
been defaulted for failure to appear and is not an
infant or inconpetent person

(2) By THE COURT. In all other cases the party

entitled to a judgnent by default shall apply to the
court therefor; but no judgment by default shall be
entered against an infant or incompetent person unless
represented in the action by a guardian, or other such
representative who has appeared therein, and upon whom
service may be made under Rule 17. If the party
agai nst whom judgment by default is sought has
appeared in the action, the party (or, if appearing by
representative, the party's representative) shall be
served with written notice of the application for
judgment at |east 3 days prior to the hearing on such
application. If, in order to enable the court to enter
judgment or to carry it into effect, it is necessary
to take an account or to determ ne the amount of
damages or to establish the truth of any averment by
evidence or to make an investigation of any other
matter, the court may conduct such hearings or order
such references as it deens necessary and proper and
shall accord a right of trial by jury to the parties
when and as required by any statute.

11
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for a sumcertain or for a sumwhich can by conputation be nade
certain. Thus, we reject Joslin's argunent that the Default
Judgnent is void pursuant to HRCP Rule 60(b)(4) on this ground.
The question remains, however, whether the Crcuit Court abused
its discretion in otherwi se denying Joslin relief fromthis part
of the Default Judgnent when it denied the Mdtion to Set Aside.

Bef ore reaching that issue, however, we address whet her
the clerk | acked the authority to enter an award of pre-judgnment
interest and attorneys' fees, and a determ nation of joint and
several liability.

In civil cases, HRS § 636-16 (1993) vests the trial
court with the authority and discretion to award pre-judgnent
interest, as follows:

8§ 636-16 Awarding interest. In awarding interest in
civil cases, the judge is authorized to designate the
commencenment date to conformwith the circumstances of each
case, provided that the earliest commencement date in cases
arising in tort, my be the date when the injury first
occurred and in cases arising by breach of contract, it may
be the date when the breach first occurred.

See also, e.q., Anfac, Inc. v. Wiikiki Beachconber Inv. Co., 74
Haw. 85, 136, 839 P.2d 10, 36 (1992) ("Prejudgnent interest,
where appropriate, is awardable under HRS § 636-16 in the

di scretion of the trial court."). Al nost by definition, a court
clerk's powers are mnisterial, involving no exercise of
discretionary judicial powers. See Price v. (pbayashi Hawai i
Corp., 81 Hawai ‘i 171, 179, 914 P.2d 1364, 1372 (1996) (reserving
enforcenent of rules to judicial officers, rather than court
clerks); Ting v. Born, 21 Haw. 638, 643 (Haw. 1913) ("It wll be
observed that the application is not to be nade to a judge or to
a judicial tribunal, exercising judicial powers, but to the
clerk, a mnisterial officer."); accord U S. v. Rainbolt, 543 F
Supp. 580, 581 (E.D. Tenn. 1982) (in the absence of a statutory
provi sion, pre-judgnment interest may only be awarded in the

di scretion of the court); Conbs v. Coal & Mneral Mnt. Servs.,
Inc., 105 F.R D. 472, 474 (1984) ("Rule [55(b)(1)] carefully
l[imts the clerk's authority to those cases where entry of

12



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

judgnment is purely a mnisterial act, since 'sound policy
dictates that the clerk should not be invested with discretionary
power."'") (citing 10 CHARLES ALAN WRI GHT, ARTHUR R. M LLER & MARY Kay
KaNe, FEDERAL PRACTI CE AND PROCEDURE 8§ 2683 (2d ed. 1983)).

Accordi ngly, we conclude that a court clerk has no
authority to exercise discretionary powers under HRCP Rul e
55(b) (1), as would be necessary to award pre-judgnent interest.
As noted above, a "judgnent is void only if the court that
rendered it |acked jurisdiction of the subject matter, or of the
parties, or if it acted in a manner inconsistent with due process
of law. " Wagner, 126 Hawai ‘i at 195, 268 P.3d at 448 (citations
and internal quotation marks omtted; enphasis added). W
further conclude that, to the extent that the court clerk, in
effect, exercised judicial discretion to award pre-judgnent
interest in favor of Ledcor and against Joslin wthout | egal
authority, such action is inconsistent with due process of |aw.
Therefore, the clerk's award of pre-judgnment interest in the
Default Judgnent is void.

Simlarly, we conclude that, w thout |egal authority,
the court clerk necessarily exercised judicial discretion when it
awar ded attorneys' fees in favor of Ledcor and against Joslin.
Accord Hunt v. Inter-d obe Energy, Inc., 770 F.2d 145, 148 (10"
Cir. 1985); Conbs, 105 F.R D. at 475. Moreover, the record of
this case is devoid of any legal authority for the award of such
fees, and we find none. 1In TSA International, Ltd. v. Shim zu
Corp., 92 Hawai ‘i 243, 263, 990 P.2d 713, 733 (1999) (citations
omtted), the Hawai ‘i Suprenme Court set forth general principles
related to the recovery of attorneys' fees:

Generally, under the "Anerican Rule," each party is
responsi bl e for paying for his or her own litigation
expenses. A notable exception to the "American Rule,"
however, is the rule that attorneys' fees may be awarded to
the prevailing party where such an award is provided for by
statute, stipulation, or agreenment.

Unl i ke Ledcor's breach of contract clains agai nst CM,
Ledcor's m srepresentation clains against Joslin sounded in tort
and not assunpsit. Hawai‘i statutes do not provide genera

13
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aut horization to trial courts, much |ess court clerks, to award
attorneys' fees to prevailing parties in tort actions. See
Kamalu v. Paren, Inc., 110 Hawai ‘i 269, 275, 132 P.3d 378, 384
(2006); cf. HRS 8 607-14 (providing authority for the court to
award reasonabl e attorneys' fees in assunpsit cases).
Accordingly, we conclude that, to the extent that the court
clerk, in effect, exercised judicial discretion to award
attorneys' fees in favor of Ledcor and against Joslin w thout

| egal authority, such action is inconsistent with due process of
|aw. Therefore, the clerk's award of attorneys' fees in the
Default Judgnent is void.

Finally, with respect to the issue of joint and several
liability, the conplaint herein prayed for damages agai nst Joslin
personal ly for m srepresentations made to Ledcor and damages
against CM resulting fromCM's alleged breaches of contract.
Nei ther the record on appeal nor Ledcor's brief to this court
present any |egal authority regarding the determ nation of
whet her or not, under Hawai ‘i |law, Joslin and CM can and/or
shoul d be held jointly and severally liable in light of the m xed
prayer for relief in this case. Such a determ nation nust be
made by judicial decree, rather than a mnisterial act. On this
record, we conclude that the Default Judgnent is void to the
extent that it assesses joint and several liability.

D. HRCP Rul e 60(b)(6) Reli ef
The Hawai ‘i Suprene Court has hel d:

In general, a motion to set aside a default entry or a
default judgment may and should be granted whenever the
court finds (1) that the nondefaulting party will not be
prejudiced by the reopening, (2) that the defaulting party
has a nmeritorious defense, and (3) that the default was not
the result of inexcusable neglect or a wilful act. The mere
fact that the nondefaulting party will be required to prove
his case without the inhibiting effect of the default upon
the defaulting party does not constitute prejudice which
shoul d prevent a reopening.

BDM Inc. v. Sageco, Inc., 57 Haw. 73, 77, 549 P.2d 1147, 1150
(1976) (citations omtted). As noted above, a trial court's
denial of a notion to set aside a default judgnment is reviewed
for an abuse of discretion.
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In the Motion to Set Aside, Joslin argued that she
woul d be greatly prejudiced if the court failed to set aside the
default judgnent because she had a neritorious defense, and that
Ledcor would suffer no prejudice "unless its case is wthout
merit."” Joslin did not specifically address the third prong of
the BDM test, instead pointing out that she filed the Motion to
Set Aside within one day of learning that the judgnment lien
"showed up on atitle report” for one of the Joslins' properties,
whi ch was less than thirty days after the entry of the Amended
Def ault Judgnent. Joslin's entire argunment that she has a
neritorious defense,® as set forth in the Mdtion to Set Aside,
was as foll ows:

It is Lisa's contention that each of the five
[voucher/rel ease] forms contains |anguage in paragraph (b)
in capital letters as follows: "THI S RELEASE | S
CONDI TI ONAL, HOWEVER, and shall be effective only upon
payment to us of the Retention, if any, and the Progress
Payment now due". It is Lisa's contention that Plaintiff
did not make full progress payments and that payments of
retentions never occurred. (Robert Declaration paragraphs
27 and 28). Therefore Plaintiff had not conmplied with the
terms of the agreement and Lisa appropriately and legally
signed those forms as a corporate officer. In fact, it is
Lisa's contention that when the relationship between
Plaintiff and CM ended, Plaintiff owed CM approxi mately
$500, 000. 00 and was a significant cause in CM's dem se and
insol vency.

I n opposition, on the issue of Joslin's purportedly
nmeritorious defense, Ledcor argued, inter alia, that Joslin had
certified that CM's subcontractors had been paid in full, or
woul d be pronptly paid with the di sbursenments made pursuant to
the vouchers, that Ledcor relied on that representation and made
t he subject paynents solely to CM, rather than CM and the
subcontractors jointly, and that Ledcor subsequently was
obligated to nake paynents to CM's unpaid subcontractors.

Ledcor argued that the conditional release |anguage in
paragraph (b) was irrelevant to the issue of Joslin's

8 Al t hough Joslin somewhat expanded on this argument in her reply

menor andum at no point did Joslin deny certifying the subject

vouchers/rel eases, which included the representations that all suppliers had
been paid or would be paid with the proceeds of any di sbursenment nmade pursuant
to that voucher.
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m srepresentati ons concerning paynents to CM's subcontractors;
rather, at nost, it would have been potentially relevant to
whet her Ledcor otherw se owed additional paynents to CM, in
whi ch case the condition to CM's lien rel eases woul d not have
been sati sfi ed.

On the issue of inexcusable neglect, Ledcor argued,
inter alia, that Joslin, as well as CM, had been properly served
nore than a year earlier and, rather than defendi ng agai nst
Ledcor's clains, neither CM nor Joslin answered the conpl aint;
instead, Joslin elected to disregard the |lawsuit.

On the issue of prejudice to Ledcor, Ledcor argued that
t he subject transactions had occurred over three years earlier,
that Ledcor had paid out substantial anpbunts based on the
m srepresentations, that CM had since been di ssol ved, was
apparently insolvent, and was beyond recourse, and that Joslin's
recent acquisition of atitle report strongly suggested an intent
to transfer the property subject to the judgnent lien, and an
attenpt to avoid paynment on the judgnent |ien.

The Circuit Court applied the BDMtest and entered the

followi ng FOFs, which are chal |l enged by Joslin on appeal:?®

6. The Court finds that Defendant LISA JOSLIN has
failed to establish all three of the elements necessary to
set aside the Entry of Default and the Anmended Def aul t
Judgment .

7. Def endant JOSLIN has failed to establish that
she has a neritorious defense to Plaintiff LEDCOR' s cl ains.

8. Def endant JOSLIN has failed to establish that
her default was not the result of inexcusable neglect or a
wi | ful act.

9. Def endant JOSLIN has failed to establish | ack of
prejudice to Plaintiff LEDCOR, the non-defaulting party.

On the record in this case, we conclude that the
Circuit Court did not abuse its discretion when it denied
Joslin's Mdtion to Set Aside. Joslin failed to denonstrate that
she has a neritorious defense to Ledcor's clains of

9 These FOFs are also entered, nearly verbatim as COLs 5, 6, 7, and
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m srepresentation. Joslin did not deny certifying that al
suppliers had been paid or pronptly would be paid from

di sbursenents, that such representati ons were untrue, that Ledcor
relied on her representations in nmaking paynents solely to CM,
or that, as a result, Ledcor subsequently was obligated to make
paynments to CM's unpai d subcontractors; nor did she proffer any
ot her evidence or argunents to this effect. Nor did Joslin make
any argunent or offer any evidence that the principal anmount of
t he danages, in the sum of $157,437.05, was erroneous because
Ledcor's claimwas not for a "sumcertain or for a sum which can
by conputation be made certain.” Joslin's general avernent that
Ledcor owed CM "approxi mately $500, 000" does not |eave this
court with a firmconviction that a m stake has been nmade. The
fact that CM's lien releases were conditional is not directly
rel evant to Ledcor's m srepresentation clainms against Joslin,
notw t hstandi ng that, had CM defended the action, CM

t heoretically m ght have pursued countercl ai ns agai nst Ledcor.

As we have determ ned that Joslin was properly served,
her argunent that her default was due to excusable neglect is
w thout merit. Joslin offered no other excuse for her neglect in
responding to the conplaint.' The fact that Joslin reacted
pronptly to the discovery of the judgnent lien on her real
property does not excuse her earlier default.

Finally, the Crcuit Court's finding that Joslin failed
to establish lack of prejudice to Ledcor is not nerely based on
the fact that Ledcor would be required to prove its case "w thout
the inhibiting effect of the default upon the defaulting party."”
See BDM 57 Haw. at 77; 549 P.2d at 1150. The passage of tine,
the demse of CM, and Joslin's apparent desire to grant a | ender
a (superior) security interest in the property subject to

10 On appeal, Joslin also argues that the Motion to Set Aside should

have been granted under HRCP Rule 60(b) (1) due to her m stake or excusable

neglect. This argument was not raised in the Circuit Court proceedings, is
not identified in the points of error, does not warrant plain error review,
and therefore, will be disregarded as a separate ground for appellate relief.

See HRAP Rule 28(b)(4).
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Ledcor's judgnent lien,! taken as a whole, support the Crcuit
Court's determ nation.

Accordingly, we conclude that the Grcuit Court did not
abuse its discretion in denying Joslin's Motion to Set Aside as
to the principal anmount of the damages awarded to Ledcor in the
Def aul t Judgnent.

V. CONCLUSI ON

For these reasons, the Grcuit Court's January 4, 2012
Order Denying Set Aside is affirnmed in part and vacated in part,
as set forth above; this case is remanded to the Crcuit Court
for further proceedings consistent with this Menorandum Qpi ni on.

DATED: Honol ul u, Hawai ‘i, Novenber 13, 2014.
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Joseph A, Wl szt yni ak
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1 Robert subm tted a declaration that the title report was rel ated
to an attenpt to secure a | oan.
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