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NO. CAAP-11- 0000704
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|
T.W, nka T.A, Plaintiff-Appellant,

V.
D. W, Defendant- Appell ee.

APPEAL FROM THE FAM LY COURT OF THE THHRD CIRCU T
(FG-D NO 06-1-007K)

SUMMARY DI SPOSI TI ON ORDER
(By: Fol ey, Presiding Judge, Leonard and G noza, JJ.)

Plaintiff-Appellant TW (Wfe) appeals froman Anended
Judgnent of Divorce (Amended Judgnent) filed on August 25, 2011,
in the Famly Court of the Third Crcuit! (famly court). In
doing so, Wfe challenges parts of the famly court's Findi ngs of
Fact and Concl usions of Law (FOF/ COL) entered July 5, 2011.

This is the second appeal in this case. Wfe and
Def endant - Appel | ee D. W (Husband) were nmarried on February 26,
1994 (date of marriage or DOV, and conpleted their divorce trial
on Cctober 19, 2006 (the date of conpletion of evidentiary part
of trial or DOCCEPOT). In the first appeal, after the famly
court filed its D vorce Decree, Wfe appeal ed and Husband cross-
appealed. This court issued a Menorandum Qpi nion, affirmng on a
nunmber of grounds and remandi ng four narrow i ssues to the famly
court. Doe v. Roe, No. 28596, 2010 W 2535138 at *6-8, 10, 123
Hawai ‘i 299, 233 P.3d 719 (App. June 23, 2010) (nmem ). Upon

1 The Honorable Al ey K. Auna, Jr. presided.
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remand, the famly court filed the FOF/ COL and the Anmended
Judgnent . 2

In this appeal, Wfe makes a series of chall enges
related to the credits given in the famly court's property
di vision, and contends that the famly court erred when it
(1) recal cul ated Husband's obligations as to a San Franci sco,
California condom nium (condo) in which he has a fifty percent
ownership interest; (2) failed to value the couple's grand piano
and identify a proper equalization anmount; (3) inproperly awarded
Husband a category 1 capital contribution credit for an
enpl oynent benefit existing at DOM that did not exist at
DOCOEPOT; (4) failed to consider the tax consequences of the
property division; and (5) failed to specify in the Arended
Judgnent that interest should accrue fromthe date of the Anended
Judgnent and not the original Divorce Decree.

Upon careful review of the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised by the parties, as
well as the relevant legal authorities, we affirm

(1) San Francisco Condo Wfe argues that the famly
court erred in calculating Husband's obligations related to the
San Franci sco condo, as well as the inpact of inprovenents on the
condo's net market value. W construe this point of error as a
m xture of fact and | aw, which we review under the clearly
erroneous standard. Chun v. Bd. of Trs. of Enpl oyees' Ret. Sys.
of the State of Hawai ‘i, 106 Hawai ‘i 416, 430, 106 P.3d 339, 353
(2005).

At the DOM and DOCCEPOT, Husband and his sister
(Sister) each owned half of the condo. Since 1983, Husband has
not paid any noney to nmaintain the property. Sister paid off the

2 This court's Memorandum Opi nion did not order an evidentiary hearing

on remand and neither party requested one. After a tel ephone conference,
Judge Auna signed a stipulated order requiring the parties to file proposed
findings of fact and conclusions of |aw addressing the four issues remanded by
this court and responses to each other's proposed findings and concl usi ons.
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$35, 000 nortgage and spent at |east $220, 000 mai ntai ning and

i nproving the property, both before and after the DOM between
Husband and Wfe. The famly court determ ned that fairness
requi red Husband to pay his Sister half of what she had spent on
the property, and cal cul ated Husband's interest in the condo
accordi ngly.

On remand, this court directed the famly court to
revisit its calculations as to the condo, to the extent possible,
so that: (1) the anmpbunts Sister incurred prior to DOM are
accounted for in the category 1 value and the anobunts Sister
incurred after DOM are considered in determ ning the category 2
val ue; and (2) the inprovenents to the property are cal cul ated
according to the change in value to the property and not the cost
of the inprovenent.® Doe, 2010 W 2535138, at *5. W fe
di sagrees with the famly court's recal culations as to both
i ssues, even though Husband's obligation to Wfe increased by
$57,181 (from $29, 750 to $86, 931).*

The famly court did not err in recal cul ati ng Husband's
obligations to Sister because it properly deducted the anounts
i ncurred before DOM fromthe category 1 value, and anounts
incurred after fromthe category 2 value. The record indicates

% The Memor andum Opi ni on di stingui shed between "maintenance expenses”

and "inmprovenents," concluding that:

For basic maintenance of the property -- i.e. nortgage
payments, property taxes and homeowners association fees --
it is not error to utilize the cost amount because these
types of payments maintain (rather than increase) the

owner ship interest. However, as to improvements -- such as
the interior remodeling in 1998 -- the change in value to
the property, as opposed to costs, is the appropriate

consi deration.

Doe, 2010 WL 2535138, at *5 n.11.

4 Wfe also attempts to argue that Husband does not owe Sister anything
because the parties stipulated to the DOM and DOCOEPOT val ues of the property
which the fam ly court could not reduce on the basis of "equity." This issue
was not before the famly court on remand. This court determ ned that it was
within the famly court's discretion to conclude that Husband owes half of al
of the debt and costs paid for by Sister on equitable principles. Doe, 2010
WL 2535138, at *4.
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that Sister's contributions before DOM consi sted of: renovating

t he bat hroomin 1988 (cost of $21,000), renodeling the kitchen in
1989-90 (cost of $40,000), and paying off the nortgage ($35, 000),
in addition to property taxes and honeowners' association fees.
Sister's contributions after DOM i ncl uded: assessnents for the
exterior renodeling of the building in 1995 (cost of $9, 000),
interior renodeling in 1998 (cost of $16,000), and property taxes
and honmeowners' association fees. Because there is substanti al
evidence in the record to support the famly court's

determ nations, they are not clearly erroneous.

Second, the famly court did not err in finding that
"the inprovenents (bathroom renovations, kitchen renodeling, and
interior renodeling) nost |likely added value at |east equal to
the associ ated expenditure.”" Wfe argues that the famly court
ignored this court's mandate in the prior Menmorandum Opinion to
"account for inprovenents based on their inpact to the val ue of
the property[ ]" Doe, 2010 W. 2535138, at *5, rather than their
dol l ar anmpbunts. The Menorandum Opi ni on added, however, that
"[1]f the evidence does not allow the famly court to nmake such a
determ nation, the court may rely on its broad discretion to
determine a just result.” Doe, 2010 W. 2535138, at *5. On
remand, the famly court found that "[t]here is nothing in the
record with respect to the inpact of the inprovenments . . . on
the value of the [condo]." Because the parties did not present
any evidence as to the inpact of the inprovenents, the famly
court acted within its discretion in relying on the costs of the
i nprovenents, and was not clearly erroneous.

(2) Gand Piano W fe argues that the famly court
shoul d have given a specific equalization anount in the event one
party decided to keep the couple's grand piano. The famly
court's failure to give a dollar anpbunt was not erroneous.

In its Anmended Judgnent on remand, the fam |y court
provi ded that:

The Bosendorfer grand piano shall be offered for sale at the
best possible price, and the net proceeds divided equally,
provi ded however, either party may purchase the piano from

4



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

the other party for an anmount equal to one half of any bona
fide offer received for the purchase of the piano froma
qualified third-party, and in the event that each party
proposes to purchase the piano based on a bona fide offer,
it shall go to the party who offers nore.

(Quotation nmarks omtted.)

Wfe argues that the famly court should have issued an
equal i zati on anpbunt as there was "anple evidence in the record to
enabl e the court to exercise its discretion” and "both parties
agree the DOCCEPOT val ue of the piano is (at a m ninunl)
$70, 000." However, the record does not reflect agreenent between
the parties with respect to the value of the piano. Thus, the
famly court properly exercised its discretion when it provided
the parties with the option of selling the piano and splitting
the proceeds, or for one party to purchase the piano fromthe
other in the amobunt of one half of a bona fide offer froma
third-party. 1In short, the famly court has addressed what
shoul d happen if one party chooses to keep the piano.

(3) Husband's Enpl oynent Benefit Wfe argues that the
famly court erred in failing to adjust Husband's capital
contribution credit despite the court's ultimate finding that
Husband' s enpl oynment benefit no | onger existed at the DOCOEPOT.

Inits initial distribution of the marital estate, the
fam |y court gave Husband a $116, 886 category 1 contribution
credit for a termnation benefit he was entitled to under his
enpl oynment contract with Cinical Labs of Hawaii (CLH) which
existed at DOM In the prior Menorandum Opinion, this court
acknow edged that although the famly court correctly determ ned
t hat Husband's benefit was a valid category 1 credit, the court
shoul d have determ ned the appropriate DOCOEPOT val ue, if any, of
the benefit. Doe, 2010 W. 2535138, at *7. On remand, the famly
court found that Husband had term nated his enploynment with CLH
wel | before DOCOEPOT. The famly court thus concluded that "[a]t
the tinme of the divorce no termnation benefits were still due to
[ Husband] on account of his previous enploynment with CLH."
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Wfe argues that the famly court should have nade the
necessary finding that "the DOCOEPOT val ue was zero" and that the
| ogi cal conclusion was that "therefore Husband is not entitled to
a Category 1 capital contribution credit at DOM greater than its
val ue at DOCCEPOT. "

Wfe's reliance on Wng v. Wng, 87 Hawai ‘i 475, 960
P.2d 145 (App. 1998) is msplaced. The rule articulated in Wng
r eads:

If [a] specific Category 1 property has been separately
owned continuously fromthe DOM to the DOCOEPOT, and the

[ net market value (NMV)] of that property on the DOCOEPOT is
no greater than its NMV on the DOM, then its val ue
includable in Category 1 is its NMV on the DOCOEPOT.

Id. at 483, 960 P.2d at 153. Here, Husband did not own the CLH
term nation benefit "continuously fromthe DOMto t he DOCOEPOT" -
- rather, the famly court found that Husband ended his
enpl oyment with CLH wel | before DOCOEPOT.

The applicable precedent, as expressed by this court in
Hel bush v. Hel bush, 108 Hawai ‘i 508, 122 P.3d 288 (App. 2005)
provi des:

A party is entitled to a Category 1 net market value ("NW")
capital contribution credit for an asset owned at the tinme
of marriage . . . even if the asset no longer exists.
However, if the asset is still owned, and it has di m ni shed
in value, the capital contribution credit is limted to its
current val ue

Id. at 517, 122 P.3d at 297 (enphasis added) (bl ock quote fornmat
altered). 1In this case, Husband's CLH term nati on benefit no
| onger existed at DOCOEPOT. Under prevailing precedent, Husband
was entitled to the category 1 credit.

(4) Tax Consequences of Property Division Wfe argues

that the famly court erred in failing to consider the tax

ram fications of the property division and equitably deviate from
the partnership nodel such that "Wfe shall not owe a property
equal i zati on paynent to Husband."

This court previously determ ned that because Wfe was
required to pay a $437,000 property equalization paynent to
Husband and the only substantial asset awarded to Wfe was a
$1, 151, 346 Fidelity stock account, "the sale of marital

6
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partnership property [by Wfe] is inplicitly ordered" and "the
famly court nmust consider the tax ramfications of the sale.™
Doe, 2010 WL 2535138, at *8 (quoting Jackson v. Jackson, 84
Hawai ‘i 319, 334, 933 P.2d 1353, 1368 (App. 1997)) (quotation
marks omtted). On remand, the famly court concluded: "It
woul d not be just and equitable to adjust the overall divorce
property division on account of the possibility that [Wfe] m ght
owe capital gains taxes in connection with the |iquidation of
assets to fund her property division obligations to [Husband]."

In its FOF, the famly court enphasi zed that the
absence of evidence regarding the "actual tax inpact" that woul d
result fromWfe's stock sale (FOF no. 25), noted that there was
"no basis in the record to determ ne the gain, if any, associated
wth the securities awarded to [Wfe]" (FOF no. 26), determ ned
that "[t]he only evidence in the record suggests that, generally,
any gains would be relatively small[]" (FOF no. 27), and found
that any taxes would be affected by "existing and future tax
rates, and all other tax relevant aspects of [Wfe's] personal
financial situation at the tinme, all of which are at this point
entirely speculative[]" (FOF no. 28). The famly court stressed
that Wfe, as "the proponent for a credit for tax consequences,
if any, . . . bore the burden of producing evidence of them
whi ch she did not do."

I n her proposed findings, Wfe asked the famly court
to take judicial notice of the prevailing state and federal tax
rates, and asserted that "[t] he evidence presented at trial was
that the parties' Fidelity stock portfolios contained both short
and long-termcapital gains." Based on this alone, Wfe urged
that the famly court "nust conclude that Wfe has incurred
consi derabl e capital gain tax consequences fromthe sale of her
Fidelity stock account[]" and that therefore "Wfe shall not owe
a property equalization paynent to Husband in any anount."”
Because Wfe made no attenpt to even estimate the taxes
associated wth the stock transaction, she failed to neet her
bur den.
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Based on the record, the famly court did not err in
deciding that Wfe's possible tax consequences did not warrant
deviation frommarital partnership principles or reduction of her
equal i zati on paynent.

(5) Date of Interest Accrual Wfe argues that the
famly court erred when it issued its Anended Judgnent (filed
August 25, 2011) by leaving intact the provision of the original
Di vorce Decree that Wfe owes statutory interest on the judgnment
dating back to the date of the original D vorce Decree (filed
May 24, 2007). The Anended Judgnent reduced Wfe's equalization
paynment from $437,300 to $380,119 and provided that "[i]nterest
on past due anounts shall accrue interest at ten percent (10%
per annum" Wfe asserts that she has accrued $152,047.60 in
interest to date and that "[i]nterest should comrence to run only
after all legal issues are resolved and the judgnment on which the
interest is based is a final judgnent."

First, we agree with Husband that Wfe inplicitly
wai ved this issue by failing to object to Husband's proposed
findings, which requested | anguage that "[i]n all other respects,
the provisions of the Divorce Decree as previously entered by the
Famly Court shall remain in force and effect.” In her proposed
findings and conclusions to the famly court, Wfe did not ask
for interest to run fromthe Anended Judgnent forward.

Second, Hawai ‘i Rul es of Appellate Procedure (HRAP)

Rul e 37 provides that:

Unl ess ot herwi se provided by law, if a judgment for noney in
a civil case is affirmed, whatever interest is allowed by

|l aw shall be payable fromthe date the judgment was entered
in the circuit or district court. If the judgment is

modi fied or vacated with a direction that a judgnent for
noney be entered in the circuit or district court, the
notice and judgment on appeal shall contain instructions
with respect to allowance of interest.

"When the judgnent is affirned in part, the portion of the
judgnment that is affirnmed accrues interest fromthe date the

judgnment was originally entered in the court below " Richards v.
Kai l ua Auto Mach. Serv., 10 Haw. App. 613, 625, 880 P.2d 1233,
1239-40 (1994). "Fairness dictates this result because

8
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calculating interest fromthe date of the second judgnent would

penal i ze appellees for the trial judge's error.” 1d. at 625-26,
880 P.2d at 1240 (citation, internal quotation marks and brackets
omtted). In this case, this court has affirned the vast

majority of the 2007 original D vorce Decree and thus interest
fromthe date of the 2007 decree, on the anounts set forth in the
Amended Judgnent, are appropriate.

Ther ef or e,

| T I S HEREBY ORDERED t hat the Findings of Fact and
Concl usions of Law filed on July 5, 2011 and the Anmended Judgnent
of Divorce filed on August 25, 2011, in the Famly Court of the
Third Grcuit are affirnmed.

DATED: Honol ul u, Hawai ‘i, Novenber 21, 2014.

On the briefs:

M chael S. Zol a
for Plaintiff-Appellant Presi di ng Judge

Wlliam C. Darrah

Pet er Van Nanme Esser
f or Def endant - Appel | ee Associ ate Judge

Associ at e Judge





