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NO. 30517
I N THE | NTERMEDI ATE COURT OF APPEALS
OF THE STATE OF HAWAI ‘|

COLLEEN HANABUSA, Pl aintiff-Appellant, v.
DEPARTMENT OF ENVI RONMENTAL SERVICES OF THE CI TY
AND COUNTY OF HONOLULU; DEPARTMENT OF PLANNI NG AND
PERM TTING OF THE CI TY AND COUNTY OF HONOLULU, CITY
AND COUNTY OF HONOLULU, Defendants- Appel |l ees,
and
JOHN DOES 1-10; JANE DCES 1-10; DCE CORPORATI ONS 1-10;
DCE PARTNERSHI PS 1-10; DOE ENTITIES 1-10; AND
ROE GOVERNVMVENT ENTI TI ES 1- 10, Defendants

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(CVIL NO. 08-1-2562)

MEMORANDUM OPI NI ON
(By: Nakamura, C. J., Fujise, J., and Circuit Judge Kim in
pl ace of Fol ey, Leonard, Reifurth, and G noza, JJ., all recused)

The Gty and County of Honolulu (GCty) owns two parcels
of land, consisting of approximately 200 acres, |ocated at the
Wai neEnal o Gul ch on Oahu (Property). Prior to 2009, the City was
using 107.5 of its 200-acre Property to operate the Wi nenal o
@ul ch Sanitary Landfill (WGSL), pursuant to a special use permt
i ssued by the State Land Use Conm ssion (LUC), County Special Use
Permt File No. 86/SUP-5 (SUP-5). Under SUP-5, WGSL, the only
public landfill on Oahu permtted to receive nunicipal solid
waste, was to close and cease operations by Novenber 1, 2009.

| n Decenber 2008, the City's Departnent of
Envi ronmental Services (DES) filed an application with the GCty's
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Department of Planning and Permtting (DPP) for a new special use

permt, County Special Use Permt File No. 2008/ SUP-2 (SUP-2).

The application sought the use of an additional 92.5 acres of the

200-acre site for expansion of the existing WGSL, and an

extension of the tinme that WGSL could remain in operation. In

August 2009, the City's Planning Comm ssion (Pl anning Comm ssion)

approved SUP-2 for "the existing and proposed expansi on of WGSL
totali ng approxi mately 200.622 acres, until capacity as

all owed by the State Departnent of Health is reached[.]" On

Cct ober 22, 2009, the LUC adopted the Planning Conm ssion's

deci sion, subject to the inposition of additional conditions.

In support of its application for SUP-2, the DES
prepared a final environmental inpact statenent (Final EIS),
which it submtted to the DPP for approval in October 2008. The
process of preparing the Final EIS included the DES s publication
of an environnental inpact statenent (EIS) preparation notice on
Novenber 23, 2006, and a notice of the draft EIS (Draft EI'S) on
May 23, 2008. Plaintiff-Appellant Colleen Hanabusa (Hanabusa)
submtted comments in response to both the EI'S preparation notice
and the Draft EIS. On Cctober 13, 2008, the DPP accepted the
Final EIS submtted by the DES.

This case arises out of the DPP's acceptance of the
Final EI'S. Hanabusa filed an ei ghteen-count conplaint in the
Crcuit Court of the First Crcuit (Grcuit Court), challenging
the |l egal sufficiency of the Final EIS and seeking declaratory
and injunctive relief. The conplaint nanmed as defendants the
DES, the DPP, and the Gty (collectively, the "City"). Hanabusa
and the Gty both filed notions for sunmary judgnent. The
Crcuit Court granted the Cty's notion and deni ed Hanabusa's
notion, and it entered final judgnent in favor of the City.!?

Hanabusa's primary argunent on appeal is that the Final
El S was insufficient and not prepared in good faith because the
scope of the landfill project described in the Final EI S was

Y The Honorable Rom A. Trader presi ded.
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different fromthe scope of the landfill project for which SUP-2
was sought and which the Final EIS was used to justify. In
essence, Hanabusa argues that the Final EI'S concealed and fail ed
to adequately address the true nature of the project.
Specifically, Hanabusa asserts that the Final EI'S only addressed
the inpacts of a 92.5-acre expansion to WGSL, whereas SUP-2
enconpassed the use of the entire 200-acre site for |andfil
operations -- the continued use of the existing 107.5 acre WGSL,
as well as the use of the area of the proposed 92.5 acre
expansi on. Hanabusa al so asserts that assum ng arguendo that the
Final EI'S can be viewed as covering the project sought by SUP-2,
the Crcuit Court erred in failing to address each of the

all egations in her conplaint regarding the insufficiency of the
Final EIS.

As explained in greater detail below, we hold that
Hanabusa had fair notice that the Final EI'S enconpassed the
entire WGSL site, and not just the area of the proposed
expansion; that the Crcuit Court did not err in denying
Hanabusa's challenge to the sufficiency of the Final EI'S;, and
that the Grcuit Court did not err in granting sumary judgnent
in favor of the City. W therefore affirmthe Grcuit Court's
Judgnent .

BACKGROUND
l.

WGSL is the only public landfill on Oahu permtted to
receive nmunicipal solid waste. WGSL is |ocated on the Property,
two adj acent parcels of |land owned by the Gty in Winenalo
@l ch, Oahu, designated as tax map key (TMK) nunbers (1)9-2-
003: 072 and 073. The Property consists approxi mately of 200
acres and is zoned for agricultural use. A special use permt is
necessary to operate a landfill on the Property.

In 1987, the Gty was first permtted to operate WGSL
on approximately 60.5 acres of the Property pursuant to SUP-5,
whi ch was issued in that year by the LUC. SUP-5 was anended in
1989 to expand WGSL by approximately 26 acres, and was again
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anended in 2003 to expand WESL by an additional 21 acres,
resulting in a total approved area for WGSL of 107.5 acres. In
support of the application for SUP-5 and its 1989 anendnent, the
City's Departnent of Public Wrks (now known as the DES) prepared
a revised EI'S which was accepted by the Cty's Departnent of Land
Utilization (now known as the DPP) on Cctober 17, 1985. 1In
support of the application for the 2003 anendnent to SUP-5, the
DES prepared a final supplenental EI'S which was accepted by the
DPP on January 10, 2003.

The 2003 anmendnent to SUP-5 was sought because the
exi sting WGSL was "qui ckly approaching its maxi num capacity,"
with "no feasible alternative that [could] be inplenented in tinme
to dispose [rmunicipal solid waste] after the approved |andfill
capacity is exhausted.” In granting the 2003 anendnent to SUP-5,
the LUC i nposed various conditions, including that: (1) a "Bl ue
Ri bbon Site Selection Conmttee shall make its recomendation for
a new landfill site to the [Honolulu] Cty Council by Decenber 1,
2003"; (2) the Gty Council shall select a new landfill site by
June 1, 2004, and if a new site was not selected by that date,
the special use permt (SUP-5) would inmediately expire; and (3)
by May 1, 2008, "the 200-acre property shall be restricted from
accepting any additional waste material and be closed[.]"

On May 10, 2004, the LUC extended the deadline for the
Honolulu City Council (Cty Council) to select a landfill site
fromJune 1, 2004, to Decenber 1, 2004. On Decenber 1, 2004, the
City Council adopted Resol ution 04-348, CD1, FD1, calling for the
selection of the WGSL site as the "new' landfill site. The
Resol ution noted, anong other things, that "the [Clity already
owns the property" and that "[t]he site has over 15 years
capacity left with further expansion.” 1In 2006, the Cty Counci
passed a bill, Bill 37 (2005), CD. 2, which limted the types of
waste that could disposed of at WGSL after May 1, 2007, and
required WGSL to be closed after May 1, 2008. On February 28,
2006, the Mayor of the City vetoed Bill 37, C.D. 2, explaining
t hat :
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gi ven the indisputable facts that (1) the City cannot have a
new | andfill in operation by May 1, 2008, and (2) for the
foreseeable future, the City needs a landfill on island, the
Bill's requirement that the Wai manalo Gulch landfill be
closed after that date exposes the City to an untenable
choice in 2008 between (1) continued illegal operation of
the landfill, thereby subjecting the City to possible

regul atory fines, injunctions, and other lawsuits, or (2)

t he cessation of any landfill activity, which will mean no
collection of nunicipal solid waste, island-wide. Nei t her
alternative is acceptable to me, nor to you and your
constituents. As such, Bill 37, C.D. 2, cannot be all owed
to become | aw.

. . . [E]lven if a new landfill site is selected this
year, the reality of our current situation is that the City
will not be able to cease use of the Wai manal o Gul ch
landfill by May 1, 2008. The planning, permtting and
construction of an alternate landfill location will take
|l onger than the two years remaining before that deadline
Ot her alternatives such as shipping off-island or new
technol ogi es have many issues, famliar to the Council
which will not be resolved before May 1, 2008. However
reluctantly, the City nmust therefore seek to extend the
permts for operating the Wai manal o Gulch landfill in any
event .

Mayor's Message No. 037, February 28, 2006 (footnote omtted).
On March 14, 2008, the LUC extended the deadline for closing WSSL
fromMay 1, 2008, to Novenber 1, 2009.

I n Decenber 2008, the DES submitted an application for
a new special use permt, SUP-2, to authorize the expansion of
the existing WGSL by an additional 92.5 acres so that the entire
200-acre Property -- the 107.5 acres al ready bei ng used by WGSL
pl us the proposed 92.5 acre expansion area -- could be used for
| andfill operations. The DES stated that it would withdraw the
exi sting special use permt, SUP-5, which authorized the existing
WGSL and accessory uses on 107.5 acres of the Property, if SUP-2
was approved.

On August 4, 2009, the Pl anning Conmm ssion approved
the DES' s application for SUP-2 and approved "a new [ speci al use
permt] for the existing and proposed expansi on of WGSL
total i ng approxi mately 200.622 acres, until capacity as all owed
by the State Departnent of Health is reached,” subject to a
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nunber of conditions.? On Cctober 22, 2009, the LUC adopted the
Pl anni ng Commi ssion's deci sion and approved SUP-2, subject to the
i nposition of additional conditions.?

1.

Prior to, and in support of its application for SUP-2,
the DES prepared a Final EIS. As part of the process for
preparing the Final EI'S, the DES, on Novenber 23, 2006, published
an EI'S preparation notice to notify the public of its proposed
expansi on of WGSL and the 30-day consultation period. The EIS
preparation notice stated: "The [DES] has submtted an EI' S
preparation notice for the Waimanal o GQul ch Sanitary Landfil

2l concurrent with its application for SUP-2, the DES had submtted a

petition to the LUC for a district boundary amendment to reclassify the 200-
acre Property from Agricultural District to Urban District. The district
boundary amendment was an alternative method (to SUP-2) to obtain approval to
expand the existing WGSL by an additional 92.5 acres so that the entire 200-
acre site could be used for landfill operations. The application for the
di strict boundary amendnment was subsequently withdrawn.

3/ Hanabusa, Mail e Shimabukuro, and the Ko O ina Comunity Association
were allowed to intervene in the DES's application for SUP-2 before the
Pl anni ng Comm ssi on, and a contested case hearing was held. SUP-2 was the
subj ect of additional litigation that culmnated in a case before the Hawai ‘i
Supreme Court. See Dep't of Envtl. Servs. v. Land Use Commi n, 127 Hawai ‘i 5,
275 P.3d 809 (2012). The issue before the Hawai ‘i Supreme Court was whet her
the LUC s inmposition of Condition 14 to SUP-2 "was supported by substantia

evidence in the record as whole." |d. at 14, 275 P.3d at 818. Condition 14
prohi bited WGSL "from accepting municipal solid waste (or any other waste
besi des ash and residue from H-POWER) after July 31, 2012." 1d. at 6, 10, 275

P.3d at 810, 814. The supreme court held that "LUC Condition 14 is not
supported by substantial evidence in the record,” and that the restrictions

i mposed by Condition 14 were contrary to the findings of the Planning

Commi ssi on which the LUC had adopted. 1d. at 17, 275 P.3d at 821. The court
not ed:

the Planning Comm ssion's Findings of Fact clearly denonstrate the
continuing need to dispose of nunicipal solid waste at WGSL beyond
July 31, 2012. For example, the Planning Conmm ssion acknow edged
[ Chief of the DES, Refuse Division] M. Doyle's testimony that "it
woul d take nore than seven years to identify and develop a new
landfill site.”" The Planning Comm ssion also found that "a
landfill is currently necessary for proper solid waste
managenent,” and that "WGSL is the only permitted public

[ runi ci pal solid waste] facility on the island of Oahu."

Mor eover, the Planning Conm ssion's Decision and Order expressly
provi des that [nunicipal solid waste] may be deposited at WGSL's
expanded site "until capacity as allowed by the State Departnent
of Health is reached."

Id. (brackets omtted). The supreme court concluded that Condition 14 could
not stand, and it directed that the matter be remanded to the LUC for further
proceedi ngs. Id. at 17-19, 275 P.3d at 821-823
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expansion. It provides nunicipal and solid waste disposal for
all of Oahu, . . . including Minicipal Solid Waste (INVSW;
recycling residue; and Honol ulu Program of Waste Energy Recovery
(H POVNER) ash, residue, and unacceptable waste." The EI S
preparation notice further stated:

The landfill has been in operation since 1989 and has
capacity remaining for at |east 15 years. The [City]
proposes to expand the use of the Waimanalo Gulch Sanitary
Landfill beyond May 1, 2008, when the approved State Specia
Use Permit calls for the closure of the landfill fromthe
acceptance of nunicipal waste (excluding H-POAER ash

resi due, and unacceptabl e waste).

.o Approxi mately 92.5 acres of the 200 acre
property is unused and is proposed for landfill expansion

On May 23, 2008, the DES published notice of the Draft
El S, thereby commencing the 45-day review period. The public
notice of the Draft EIS provided in relevant part:

The Draft EIS reports that the proposed expansion to
Wai manal o Gul ch Sanitary Landfill (WGSL) is anticipated to
generate potential adverse inpacts as follows: modification
to the existing | andforms, dust, nud tracking onto highway,
noi se and odors and other air em ssions, cultural resources,
views, windblown litter, possible release of |eachates into
the brackish groundwater, perception of environmental
injustice, and traffic hazards. The [Draft EIS] contains
measures to mtigate the potential for adverse inpacts.
Regardi ng project benefits, the project will provide a
muni ci pal solid waste disposal site for the next
approxi mately 15 years within the same valley thereby
precluding the Applicant from devel opi ng another site for
landfill purposes and thus avoiding inpacts to other Oahu
comunities if a new site were devel oped.

(Enmphasi s added.)

Hanabusa submtted comments to the DES in an 8-page
| etter dated August 30, 2006, submtted before the publication of
the EIS preparation notice; in a 6-page |letter dated Decenber 26

2006, submtted in response to the EI'S preparation notice; and in
a 24-page letter dated July 7, 2008, submtted in response to the
Draft EI'S. Hanabusa's letters containing her conments were
included in the Final EIS along with the DES s response to the
coment s.
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Both the Draft EIS and the Final EIS, in the "Executive
Summary" Section, under the heading "Proposed Action," describe

t he proposed action as foll ows:

The Wai manal o Gul ch Sanitary Landfill (WGSL) is an essentia
and necessary City & County of Honolulu facility that

provi des munici pal and solid waste disposal for all the
communi ties of Oahu. Refuse that is disposed of at the

landfill includes Municipal Solid Waste (MSW,; recycling
resi due; and, Honolulu Program of Waste Energy Recovery (H-
POWER) ash and residue. The landfill has been in operation

since 1989 and has capacity remaining with the unused 92.5
acres of the approximately 200 acre property for an
estimated mninum |life of approximately 15 years. This wil
extend the use of the site beyond November 1, 2009, the date
the amended State Special Use Permt will prohibit the
further acceptance of waste at the WGSL.

In addition to the expansion of the area of landfilling, the
proposed project will involve the development of |andfil
associ ated support infrastructure (e.g., drainage, access
roadways, landfill gas and |eachate collection and
monitoring systems, stockpile sites and other rel ated
features), a public drop off center, and a landfill gas to

energy (LFGTE) system

(Footnotes omtted.)

The DES submtted the Final EIS, entitled "Final
Envi ronnent al | npact Statenent, Wainenalo Gulch Sanitary Landfil
Lat eral Expansion, Wi nenal o Gul ch, Oahu, Hawai ‘i, TMKs: (1)9-2-
003: 072 and 073," which was dated Cctober 10, 2008, to the DPP
By letter dated Cctober 13, 2008, the DPP accepted the Final EIS.
Notice of the DPP's acceptance of the Final EI'S was published on
Cct ober 23, 2008.

L1l

On Decenber 11, 2008, Hanabusa filed a "Conplaint for

Decl aratory Judgnment and Injunctive Relief" against the Cty in

Crcuit Court. In her conplaint, Hanabusa alleged that "[a]t al
rel evant tinmes, Hanabusa is a resident of the Leeward Coast in
the Gty and County of Honolulu . . ., an owner of a hone | ocated
across Waimanalo Gulch Sanitary Landfill . . ., as well as a duly
el ected State Senator for the 21st Senatorial District
representing residents of the Leeward Coast." Hanabusa's

conpl ai nt consi sted of eighteen counts, which alleged that
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numer ous aspects of the Final EI'S, including the manner in which
it was conpiled, were "insufficient and unacceptable.”

Hanabusa and the City filed conpeting notions for
summary judgnent. After a hearing held on March 16, 2010, the
Crcuit Court granted the Cty's notion for summary judgnent and
deni ed Hanabusa's notion for summary judgnent. The G rcuit Court
ruled, in relevant part, that:

2. [ Hanabusa] had ample notice that [the] 2008
[Final EI'S] considered the entire 200-acre landfill property
and was not limted to just the 92.5-acre expansion area

3 [ Hanabusa] did not comment on the alleged

failure of the 2008 [Final EIS] to consider the entire 200-
acre property in her witten comments dated August 30, 2006
in her written comments on the Environmental | npact
Statement ("EIS") Preparation Notice dated December 26,
2006, or in her witten comments on the Draft EIS for the
2008 [Final EIS] dated July 7, 2008, or in the Conpl aint
filed herein.

4, [ Hanabusa] | acks standing to chall enge the
sufficiency of the 2008 [Final EIS] regarding its alleged
failure to address the entire 200-acre property, as she
failed to identify and discuss this matter in her witten
comments, as required by [Hawaii Revised Statutes (HRS)]
§ 343-7(c).

5. Al ternatively, even if [Hanabusa] has standing
to challenge the sufficiency of the 2008 [Final EIS] for its
all eged failure to address the entire 200-acre property, the
2008 [Final EIS] is legally sufficient, as it adequately
di scloses facts to enable a decision-mker to render an
informed decision under the "rule of reason.” See Price v.
Obayashi Hawaii Corp., 81 Hawai ‘i 171, 914 P.2d 1364 (1996).

6. The 2008 [Final EI'S] was conpiled in good faith
and sets forth sufficient information to enable the
deci si on-maker to consider fully the environmental factors
invol ved and to make a reasoned decision after bal ancing the
risks of harmto the environment against the benefits to be
derived fromthe proposed action, as well as to make a
reasoned choice between alternatives.

7. The 18 clainms set forth in the Conplaint,
al l eging various insufficiencies in the 2008 [Final EIS],
are not supported by an exam nation of the 2008 [Final EIS],
which is thorough and was compil ed through | awful procedure

The Gircuit Court entered its Final Judgnment in favor
of the City and agai nst Hanabusa on April 21, 2010. This appeal
fol | owed.



NOT FOR PUBLICATION IN WEST'SHAWAI‘l REPORTS AND PACIFIC REPORTER

STANDARDS OF REVI EW
| .

An appellate court reviews the trial court's grant of
summary judgnent de novo, under the sanme standard applied by the
trial court. Yoneda v. Tom 110 Hawai ‘i 367, 371, 133 P.3d 796,
800 (2006).

Summary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with affidavits, if any, show that there is
no genuine issue as to any material fact and that the noving
party is entitled to judgment as a matter of law. A fact is
material if proof of that fact would have the effect of
establishing or refuting one of the essential elements of a
cause of action or defense asserted by the parties. The

evi dence nmust be viewed in the |Iight nmost favorable to the
non- novi ng party. In other words, we must view all of the
evidence and the [inferences] drawn therefromin the |ight
nost favorable to the party opposing the notion.

Id. (brackets and citation omtted). In reviewing the trial
court's grant of summary judgnent, an appellate court's
consideration of the record is limted to those materials "that
were considered by the trial court in its determ nation of the
notion."™ Minoz v. Yuen, 66 Haw. 603, 605-06, 670 P.2d 825, 827
(1983).

.

"[ T] he sufficiency of an environnental inpact statenent
is a question of law, which is properly addressed through the
summary judgnent procedure.” Price v. Cbayashi Hawaii Corp., 81
Hawai ‘i 171, 182, 914 P.2d 1364, 1375 (1996). "This is because
the only question presented is whether the EIS conplies with
applicabl e statutory mandates, such as [Hawaii Revised Statutes
(HRS)] chapter 343 and EI'S Rul es chapter 200. There are no
factual determ nations to be made regarding EI S adequacy."” 1d.

In evaluating the sufficiency of an EI'S, Hawai ‘i courts
apply the "rule of reason"” standard to "determ ne whether an EI' S
is legally sufficient in adequately disclosing facts to enable a
deci si on- maki ng body to render an infornmed decision.” 1d. Under
this standard:

an EI'S need not be exhaustive to the point of discussing al
possi bl e details bearing on the proposed action but will be

10
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uphel d as adequate if it has been compiled in good faith and
sets forth sufficient information to enable the
deci si on-maker to consider fully the environmental factors
invol ved and to make a reasoned decision after bal ancing the
risks of harmto the environment against the benefits to be
derived fromthe proposed action, as well as to make a
reasoned choice between alternatives.

Id. (quoting Life of the Land v. Ariyoshi, 59 Haw. 156, 164-65,
577 P.2d 1116, 1121 (1978)).

"[A] court's role, in evaluating whether the EI' S
conplies with statutory requirenments, is very narrow.” |d. at
182 n. 12, 914 P.2d at 1375 n.12. In Price, the Hawai ‘i Suprene
Court cited with approval the follow ng principles for evaluating
the sufficiency of an EIS that were set forth by the federal
court in Stop H3 Ass'n v. Lewis, 538 F.Supp. 149 (D. Haw. 1982):

A court is not to substitute its judgnment for that of
the agency as to the environnental consequences of its
action. Rat her, the court must ensure that the agency has
taken a "hard | ook" at environnmental factors.

If the agency has followed the proper procedures, its
action will only be set aside if the court finds the action
to be "arbitrary and capricious,"” given the known
envi ronment al consequences.

The court should not be used as a quasi-legislative or
gquasi - executive forum by those who are dissatisfied with
policy decisions made by governing bodies. The
environmental |aws were neither meant to be used as a
"crutch" for chronic fault-finding, nor as a neans of
del aying the inplenmentation of properly accepted projects.

Price, 81 Hawai ‘i at 182-83 n. 12, 914 P.2d at 1375-76 n.12
(brackets omtted) (quoting Stop H-3 Ass'n, 538 F. Supp. at 159).

Nei t her HRS Chapter 343, nor the applicable rules,
"indicate the level of detail or specificity that should be
included [in an EI'S] on any given subject. The statute and rules
were designed to give latitude to the accepting agency as to the
content of each EIS." |1d. at 183, 914 P.2d at 1376.

DI SCUSSI ON
| .

Hanabusa's primary argunent on appeal is that the Final
El S was insufficient and not prepared in good faith because the
scope of the project described in the Final EIS was different
than the project for which SUP-2 was sought. Specifically,

11
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Hanabusa clains that the Final EIS only addressed the inpacts of
a 92.5 acre expansion to WESL and therefore could not be used to
support SUP-2, which enconpassed the use of the entire 200-acre
Property for landfill operations. In essence, Hanabusa argues
that the Final EIS concealed and failed to adequately address the
true nature of the proposed project.

The City, citing HRS §8 343-7(c) (2010),* argues that
Hanabusa | acks standing to challenge the Final EI'S based on its
alleged failure to address the inpacts of the landfill operations
on the entire 200-acre Property because she did not identify this
issue in the witten comrents she submtted during the EI'S review
process. Hanabusa counters that she had no notice during the EI' S
review process that the DES s proposed action enconpassed the
entire 200-acre Property and thus had no reason to submt
coments chal | enging the scope of the EIS.

The question of whether Hanabusa is barred fromraising
a challenge to the scope of the Final EIS is dependent upon and
intertw ned with our analysis of whether the EIS revi ew process
and the Final EIS sufficiently disclosed and addressed a proposed
project that enconpassed |andfill operations on the entire
Property. W therefore begin with this analysis.

1.

We conclude that the Final EIS sufficiently described
t he proposed project as enconpassing landfill operations on the
entire Property and sufficiently addressed the inpacts of
landfill operations on the entire Property. W further concl ude

4 HRS § 343-7, entitled "Limtation of actions,"” provides in relevant
part:

(c) Any judicial proceeding, the subject of which is the
acceptance of an environnmental impact statement required under
section 343-5, shall be initiated within sixty days after the
public has been informed pursuant to section 343-3 of the
acceptance of such statement. . . . Affected agencies and persons
who provided written comment to such statement during the
desi gnated review period shall be adjudged aggrieved parties for
t he purpose of bringing judicial action under this subsection
provided that the contestable issues shall be limted to issues
identified and discussed in the written comment.

(Enphasi s added.)
12
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t hat Hanabusa had fair notice that the DES was preparing the
Final EI'S to support the use of the entire 200-acre Property for
landfill operations.
A

The context in which the EI'S review process was
conducted is significant. The DES initiated the EIS revi ew
process with the publication of the EIS preparation notice in
Novenber 2006. At that time, pursuant to a special use permt,

WGSL was aut horized to conduct |landfill operations on 107.5 acres
of the 200-acre Property and was the only municipal landfill on
Oahu permtted to receive nunicipal solid waste. In 2004, the

City Council had selected the WGSL site as the "new' |andfil
site, noting that the Cty already owned the Property and t hat
the site had "over 15 years capacity left with further
expansion.” |In 2006, the Mayor vetoed a bill that woul d have
limted the types of waste that could be disposed of at WSSL and
woul d have required the closure of WSSL after May 1, 2008,

explaining that a landfill was necessary on Oahu for the
foreseeable future and that the Cty could not have a new
landfill in operation by May 1, 2008. |In March 2008, the LUC

extended the deadline for the closure of WGSL from May 1, 2008,
to Novenber 1, 2009.

Gven this context, it is clear that the DES s proposed
project to expand WGSL by 92.5 acres was to increase the extent

of landfill operations on the Property fromthe existing 107.5
acres to the entire 200-acre Property. |In other words, the DES
sought to continue the existing landfill operations and expand it

to unused portions of the Property. Certainly, there was no
suggestion or indication that the DES i ntended to abandon
landfill operations on the 107.5 acres WGSL was al ready using,
and that the proposed expansion project would result in a
contraction of the landfill. Nor was there any indication or
suggestion that the DES was proposing to create an entirely new
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92.5-acre landfill that was not connected to the existing
landfill operations.
B

The Final EIS, as well as the other materials published
by the DES during the EI'S review process, disclosed and provi ded
fair notice that the proposed expansi on project woul d enconpass
the entire 200-acre Property. The EIS preparation notice
described the project as a proposal "to expand the use of the
[WESL] " beyond its then-existing May 1, 2008, closure date. Both
the Draft EIS and the Final EI'S, describe the proposed action and
project in ternms of expanding the use of the existing landfill to
enconpass the entire Property.

For exanple, in both the Draft and Final EI'S, the
"Executive Summary" Section, under the heading "Proposed Action"
st at es:

The landfill has been in operation since 1989 and has
capacity remaining with the unused 92.5 acres of the

approxi mately 200 acre property for an estimated m ni num
life of approximately 15 years. This will extend the use of
the site beyond November 1, 2009, the date the amended State
Special Use Permt will prohibit the further acceptance of
waste at the WGSL.

(Enphasi s added; footnote omtted.) The "Project Background"
Section also states that "[t] he proposed project to expand the
use of the [WGSL] will extend the use of the site beyond Novenber
1, 2009[.]" (Footnote omtted.) Both the Draft and Final EIS,
under the heading "Project Location and Area of Use," refer to
the area of the site as 200 acres, conprised of 107.5 acres
currently used for landfill operations and 92.5 acres "proposed
to be used for the future expansion of the site.” In addition,
both the Draft and Final EIS are replete with references to the
entire 200-acre Property and landfill operations relevant to the
entire Property, not just the proposed 92.5-acre expansion.

C.

Comments received in response to the EI'S preparation
notice and Draft EIS provide further proof of the general
under st andi ng that the proposed action enconpassed the entire
Property, and not just the 92.5-acre expansion area. These

14
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comments referred to matters pertaining to the entire 200-acre
Property or the 107.5 acres already being used for |andfill
oper ati ons.

Moreover, as the Cty argues, "[a]n expansion, by its
very definition, is to increase in size or to enlarge or to

spread out." The word "expansion” is defined as "the act or
process of expanding," and the word "expand" neans "to increase
in extent, size, volune, scope, etc." Expansion Definition,

DI CTI ONARY. COM http://dictionary. reference.com browse/ expansi on
(last visited May 29, 2014); Expand Definition, DI CTI ONARY. COV
http://dictionary.reference. conf browse/ expand (|l ast visited May
29, 2014). Viewed in context, we conclude that the Final EIS,
and the other materials published by the DES during the EI' S
revi ew process, adequately disclosed that the proposed project to
expand WGSL by an additional 92.5 acres enconpassed | andfill
operations on the entire 200-acre Property.

D.
A review of the Final EIS reveals that it addressed the
i npacts of landfill operations on the entire 200-acre Property.

The Final EI'S discussed practices and procedures applicable to
activities at WESL affecting the entire Property such as:
procedures for excluding or controlling the dunpi ng of hazardous
material; the practices for the unloading and conpaction of

waste; and the special treatnent of certain types of waste. It
described the climate and rainfall, topography, geol ogy, and soi
conposition of the entire site. It also discussed the existing

and pl anned drai nage control system and the surface water plan
for the entire Property. The Final EI'S provided a discussion of
groundwater and air quality control, and mtigation neasures, for
both the existing site and proposed expansion area. The Fi nal
ElIS also cited the previous environnental inpact statenents
prepared with respect to SUP-5 and the anendnents thereto.
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E

For all the foregoing reasons, we do not agree with
Hanabusa's argunent that the Final EI'S concealed and failed to
adequately address the true nature of the proposed project. W
conclude that the Final EIS sufficiently described the proposed
proj ect as enconpassing landfill operations on the entire 200-
acre Property, and that it covered the project for which SUP-2
was sought. W also agree with the Circuit Court that Hanabusa
had fair notice that the project under consideration included the
entire 200-acre landfill property. W therefore conclude that
Hanabusa's failure to contest the scope of the EISin her witten
comments during the EI'S review period bars her fromraising the
claimthat the Final EIS was insufficient, and not prepared in
good faith, because it described a project that was different
than the project for which SUP-2 was sought. See HRS § 343-7(c);
Price, 81 Hawai ‘i at 183, 914 P.2d at 1376 (limting judicia
consi deration of challenges to the sufficiency of an EIS to
concerns listed in coments submtted during the review period).
In any event, as our previous discussion reveals, even assun ng
arguendo that Hanabusa is not barred fromraising this claim we
conclude that it fails on the nerits.

[T,

Hanabusa argues that, in granting the Gty's notion for
summary judgnent, the Crcuit Court erred in failing to address
each of the allegations regarding the insufficiency of the Final
El S raised in her eighteen-count conplaint. Hanabusa, however,
does not present any authority for the proposition that the
Circuit Court was required to specifically address, or nake an
i ndi vidual ruling on, each of the allegations of insufficiency in
her conplaint in order to grant sunmmary judgnent. Based on our
review of the record, we conclude that in granting the Cty's
nmotion for summary judgnent, the Crcuit Court properly and
adequately considered the allegations in Hanabusa's conpl ai nt.
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I n her appeal, Hanabusa chal | enges the sufficiency of
the Final EIS in several respects. HRS § 343-2 (2010) defines an
EIS in relevant part, as

an informational docunment prepared in compliance with the
rul es adopted under section 343-6 and which discloses the
environmental effects of a proposed action, effects of a
proposed action on the econom c welfare, social welfare, and
cultural practices of the community and State, effects of
the econom c activities arising out of the proposed action
measures proposed to mnim ze adverse effects, and
alternatives to the action and their environmental effects.

As previously noted, we apply the "rule of reason”
standard in evaluating the sufficiency of an EIS. Under this
st andar d:

an EI'S need not be exhaustive to the point of discussing al
possi bl e details bearing on the proposed action but will be
uphel d as adequate if it has been compiled in good faith and
sets forth sufficient information to enable the
deci si on-maker to consider fully the environmental factors
involved and to make a reasoned decision after bal ancing the
risks of harmto the environment against the benefits to be
derived fromthe proposed action, as well as to make a
reasoned choice between alternatives.

Price, 81 Hawai ‘i at 182, 914 P.2d at 1375.

The Final EI'S was thorough and conprehensive,
consisting of 3 volunes and over 1900 pages. It discussed, anpbng
other things, the setting and potential inpacts of the proposed
project with respect to the followng topics: climte and
rainfall, topography, geology, surface water, groundwater and
hydrol ogy, natural hazards, air quality, acoustic
characteristics, flora and fauna resources, scenic and aesthetic
environment, traffic and circul ati on, wastewater,
pot abl e/ dri nki ng water, power and conmmuni cations, public
servi ces, socioeconomc characteristics, |and use and ownershi p,
hi storic and archaeol ogi cal resources, and cultural inpacts. The
Final EI'S was supported by nunerous studies included in volunes 2
and 3, and it cited the previous environnmental inpact statenents
prepared with respect to SUP-5 and the anendnents thereto.

Hanabusa argues that the Final EIS was inadequate
because it was "self-serving," the "outconme was predeterm ned,"
and it failed to address alternatives. However, Section 9 of the
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Final EIS discussed alternatives to the proposed expansi on of
WGSL i ncl udi ng: taking no action; the transshi pnment of waste off-
i sland; the use of alternative technol ogi es such as anaerobic
di gestion, aerobic digestion, hydrolysis, thermal technol ogies,
waste to energy, and increased recycling; and alternative
landfill |ocations. The Final EIS concluded that taking no
action would result in unacceptable health, safety, and econom c
i npacts to Oahu conmmunities, and that transshi pnent off-island
could only reduce, but not replace, the need for a mnunicipal
landfill and al so had "major issues" (discussed in the Final EIS)
associated with it. The Final EIS noted that while sone
al ternative technol ogi es show prom se, none "are capabl e of
conpletely elimnating the need for a nunicipal landfill." As to
alternative landfill locations, the Final EI'S discussed in detai
a selection process that began with 45 potential sites and was
narrowed to 5 sites that included the WGSL site. The Final EI'S
al so explained its conclusion that continued use of the WGSL site
was the preferred alternative.

Hanabusa al so contends that the Final EIS was
i nadequat e and showed that "the Gty did not take a hard | ook at
the environnental factors" because it failed to adequately
address her clains regarding: (1) "the Notice of Violations,
Schnitzer Steel case[,] and the Secondary Inpacts of the |andfil
operations"; (2) "the concerns over the Econom c | npact upon Ko
Aina and the Cultural aspects"; (3) the stability of the
landfill for which WGSL was cited in the Notice of Violations;
(4) "the need to blast the nountain to create the air space"; (5)
the cunul ative inpact of the project; and (6) public trust
resources, cultural resources, and constitutional issues.
However, Hanabusa does not provide significant details or
argunment with respect to these clains, or cite legal authority
t hat persuades us. Based on our review of the record, we agree
with the Crcuit Court that the Final EI'S was sufficient and that
it "was conpiled in good faith and sets forth sufficient
information to enabl e the decision-maker to consider fully the
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environmental factors involved and to nake a reasoned deci sion
after balancing the risks of harmto the environnment against the
benefits to be derived fromthe proposed action, as well as to
make a reasoned choice between alternatives."
CONCLUSI ON

For the foregoing reasons, we affirmthe Crcuit
Court's Final Judgnent.

DATED: Honol ul u, Hawai ‘i, My 30, 2014.
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